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Aot XIT of 1877 (INDIAN LIMITATION ACT). 
PART I. 

Preliminary. 


[S. 1 


Short title. 


U. This Act may be called the Indian Limit¬ 
ation Act, 1877. 


Extent. 


It extends to the whole of liritish India; but 
iiothing contained in sections 2 and 8 or in J’arts f 'l 
and 111 applies— 

(а) to suits under the Indian Divorce .Act (IV of 18G9),<') or 

(б) to suits under Madras Regulation VI of 1831, 
and it shall come into force on the fir.st day of 


Commoneemont. 


8. 1, Aot IX of 1871. 


October, 1877. 

(Old Acts) 


[This Act may he f'lillod “Tin* Inrlian IjimitAtion Act, 


1871 ." 


It extends to the s'liolo of Itritisli Jndia; hut nothing coiitsiiied in sqp- 
tioostwo and three or in Tarts IF & ITI applies— 

(a) to suits instituted before the first day of April, 1873; 

(&) to suits under the lndiji.ri l)ivor<‘i> Act; ^ • 

(0 to suits under Madrfis Regulation VI of 1831, 

Act XIVof 1859, N^olhi/ftif cori'csimndinif lo Vis present 

1 . Aet inapplicable to Divorce Suits 

The provisions of the LimitaMon Act do not apply to suits for divorce a mnmlo. 
10 Ji.Ii.B. .301=^8 W.R. 480=Siip. Vol. I.A. 106 (P-C.). 

• • 

General. * 

Ohleet of Limitation Acts:- * 

1 , The object of Limitation Acts is to quiet long possession and extinguish stale 
demands. 20 W.R. 375 (.377) * 13 B.L.R. 177 (P.C.) ; 

2. not to create or define causes of action, but simply to prescribe the periods 

vrithin which existing rights may be enforced. .3 13. 207 ; 28 C. 37^5 
C.W.N. 105. * 

• 

CoBitractlon of Limitation Acte 

1. StetutOBof limitation being, in their nature, strict and inflexible enactments, 

they ought to receive such a construction as the language in its plain 
meaning imports. 20 W.R. 375 (377)^13 B.L.R. 177 (P.t). • 

2. A law limiting the period within which suits may be brought ought to be con¬ 

strued strictly; and whore the law has not expressly limiti d tho time 
for suing,,the Court ought not to prescribe a limit merely because 
there is reason to infer that the Legislature intended to prescribe ^cb 
limit though it accidentally omitted to do so. 2 W.R. 268 (264). ■* 



8.1] • Act XY of 1877 (Indian T.iMrTATiON act). 529 

General. —(Coutmmd ). 

i). Wlujri: iliu luDgaogc of an Act is aiubiguoua or iudistinolT, it ought to rooeivo 
a liberal interpretation and the Act treated as a " Statute of repose ’’ 
and not as of a penal character or as imposivig burdonSi Per MahnutodJ. 
in 8 A. 476 ; 3 M.U.O. 5 ; 8 C. 214 ; 3 W.K. 101; 1 I.A. 167 (P.C.). 

4. The interpretation to be pbiood on Acts of r.iimitation must be strictly in favour 

of their operation. I’er in 8 A. 475 (481). 

5. An Act of Limitation being rcstriclivn of the ordinary right to taltp legal pro¬ 

ceedings. it must, where its language is ambiguous, b« construed 
Btrieiiv, i.c., in favour of the right to proceed. U B. H.C. *J9 (111) ; 
1 li. 19 (22); 7 B. 512 (.515). 

G. Wlicrc^he language of an Ae.l of Lij)iitation speeifies tlio particular cases for 
which a period of limitation is provided, Courts ought not to interpret 
that Imguago so .as to inclndc c.ises not falling within the strict meun- 
^ ing of lilio words used. .‘I (’.L.ll. 440. 

7. Biatules of limitation, being in limitation of comnion rigid, arc not to be extend¬ 
ed, by conslnicLion, to eiir.L>s rwjt elc.irly included within thoii terras. 
15 li. 299, and the c.^ses cited therein at p. 305. 

^ S. The^onstrnction of Acts n*ot in. ffnn mnirrin. with the 1.imitation Act (e.g., the 
Court-fcos Act) i-aiinot be c.iilled in aid nf the con,-1,ruction of the 
^ Ijimitatiun Act. 4 T'>. 51.5 (525) (F.B.). 

y. The Limitation Act will not 1).ir the enforecineiili of a pi-nal provision, (e.^.) the 
rflbov('ry of jin iulvaiice und>T .\i l XU 1 ol JS.5H. 11 M. 332 ; IG M. 347. 


Applicability'of sectionB of Act, how determined : ^ 

The applicability of ])articn1ar sections nf the Limitation Act ought to be 
, dotermliied hy the eh-inicler i>r I lie Ihiiig sued for, and not hy the sbaUlK, 

r.iec, charachT or religion of tfio parties to the suit. II. A. 34^13 
ll.li.U. 254 :-21 W.U. 178 (P.C.). ,Cotnpare 10 0. 73 ; 2 M. 2B3 (285); 
5 B. 40“* J. A. 77 (P.C.) .andV^iK 546 (553) (P.B.). 

• 

Whether Law of Limitation is law of Procedure- 

(a) As to -- - seo« (' 51:-S 1 12:1-11 (5.L.U. ll.l(P.C.); 5 li. 0*53 (F.B.) 

• aiid 7 II. 45'.) noted under S. (1 of the C!oie*ral (llnuses Act (Xof 1897) at 

p 272 of ‘ The I .awycr’s Companion.' 

(b) * Aai Acl of UmiliiAioii law of proci^lnru ; as such, it gnveriiH all proceed¬ 

ing, to which it is :(ppiic.al)lo from the moment of its enactment except 

^ so far as its opiimiiou is expressly excluded or pos* poned. 11 B 11.0. 117, 

• >• 

(c) But, when the retrospective operation would destroy vested righl.s or inflict 

^ ^ hardship, which could not hiive Iv'Cii in the contemplation of the Legis¬ 

lature, then' n law of limitation ought not to be construed rotrospoeb- 

. • ively. G B. 2G. • * • 

Custom:— 

No——-can be allowed to override the provisioub of an Act of Limitation. 

M • • ^ 

:• 3 B. 174. 
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Act XY of 1877 (INDIAN LIMITATION ACT). 
General, —(continued). 


[ 8.2 




Mistake:— 

A plniiiti/T *:iniiot bo allowed to taka advantage of his own-to relieve himself 

from the law of limitation. 3 C. 817. 

i 

caseB:— 

1. KuIck ot Umilation arc foreign to the administration of Criminal justice, and it 
is railj' b)' express statutory provision that any rule of limitation can 
be iiiiidc applicable to criminal Ciises. 10 A, 3.50. 

‘2. l-l^fcf-pt wlu're (‘xprnssly provided, the general law of limitation audits scbodulos 
aro r-liioMy inU'iidcd for civil, and not for criminal, matters. 2011. 543 
(b-17). 

Plea of limitation^ 

A Conit should give, specific reasons and declare judicially why it holds that a 
plea <>I liinitalioii is worthle.ss or of no foici*. 10 W.K. 280. 



2. ol‘ .'Xets."] Uepotth-d hif the fipfH'al/utf and Amendinf) 

.\el, im (XU of IRUI). 

All riderpnfns hi tin*, imlian Ijiuiitation Act, 1871. shall 

iftnadi' to this A<;j;; and nothing liereii^ or 

in'diTn'Th.dtaiiJm shall hft dmoiiod to affoot. any titjo 

Aci., XS71. aonninnl"’, or to revivn*-' any vii;ht to sue'*’ barred, 

Having of titles al- ' .r ft . „ 

rciuly iKjqiiirwl. Under that. .Act or under any enactinent thereby re- 

Siwing of Uontraet , , , . , . * . . i i n . i 

Act, 1872, scfiinn 2.5. l*‘“aled ; and nothino heroin coiitaiiied shall oe. ilee.ni- 

ed totaffeet the Indian (Contract Act, section 

(Old Acts) 

(.V./f.)—'I'liert* Wiis no MC'ctioH in cither of tlif l.wt» [nvvious Arts corres- 
|ioii(ling to ili(. above siM'i.ion. 

• * (IVotes) . 


Right to Bue:-- 

. A- 


/. * Title acquired.* 

• f 

— i.., not a title acquired. A right to sue on unsigned accounts stated 
liclvcen the piii-iii-s, when Art IX of 1871 was in force, was not*a ‘ title 
tieipiiivd ' nndcr thiil Act. A pliiintift, therefore, suing within three 
years from the slaCcnienb of such aceoupis, could not ^lohu the benefit 
of art. 04 of the present .\ct.. The words ‘ title acquired' denote a 
‘ title to property,’ as distinguished from a ‘ right to sue.’ 2 A. 872; 
8A. 148(F.B.). , 


2.—‘ Revive.’ 

Sui^ barred under Hot XIV of 1839 or Att IX of 1871 

No suit, which became barred while .\ut1X of 1871 or XIV of 1859 was ill force, 
can bo maintained under this .Act. S A.W.N. 305 ; 3A.W.N. 19; 
4 A.W.N. 25 ; 3 A.W.N. 202; 12 M. 20=. 15 l.A. 107 .(P.C-); 20 0. 487 
»20 I.A. 30 (;p.c.j. 



531 


8.3] , Act XT'of 18TT (INDIAN LIMITATION AGT). 

2 .—‘ Revive. *— {txmtifmed ). 

Insufficienoy of acknowledgment to sustain suit: - * 

* Aukriowlodjjniunld which arc insiiflicient to keep a cauMC of action aiivo on the 
ground that they wore, whou tiiu earlier Ajiniilation Act 14 of IK.VJ wiiH 
in force, signed by an agent, are equally insnilioiunt to Hustaiii a suit 
on the same cause of action under the present Act XV of 1877) since 
B. 2 expressly bars the revival of« a right to sue barred under the 
earlier Acts. 8 11. 99; see also (12 I‘. R.^J881; though such an 
' ackiiowlodgniont would have licen snlhcicnt to sustain an action under 
Act IX of 1871. SoeOC. ;M0. 


Effect of repeal of enactments. 

A—Cases barred under repealed enactments: 

1. Case in which the Privy (louiieil held that a suit for partition by a Hindoo 

having boon barred before IS71, neither the Act of 1871 iior that of 
• 1K77 could revive, the. right nf suit, although these Acts allowed a more, 

extended period of liuiilaLion for a suit for p.'irlitioii. J2 M. 2G - 15 1. 
*** A. 1(17 (P.C.). Boo also UJU IMt. 1881, and M2 IMt. 18'J0; and compare 
20 C. 487-- 20 l.A.^HO (P.C.) 

2. The Apeal of a statute or olhnr legislative cnaulinoiil cannot, without express 

words or clear iiuplieation to that eileet in the re]iealjng Ae<, take 
away a right acquired under the repealed statute when it was iu force. 

* BO|^ if the plaiiitiil’h right to sue for pro[ierty lie barred by an euaetniciit 
when it was in force, defendant.(the bi>l<iei' of tbc properly licyond tho 
statutory period) acxiuires a prescriptive title thereto; and the subse¬ 
quent repeal of that statute will not take away the right of the deteud- 
ant thus acquired, (i.e.) not only will tho plaintiff's remedy bo barred, 

* but also his right will be cxtipguisbcxl. 1 B. 28C (291) ; Cf. 15 B. 
299 ; 7 M.U.C. 298 (300); 1 C. 328; 11 M.I.A, 345 7 W.R. 21 (P.C.) ; 

13 B.L.K. 445; * • 

• • 

3. uor will the ]^aiiitiil be allowed to derive any advantage from the extended 

period of limitation provided by the repcitliug enactment. .4 C. 283 
(297)=3 C.fi.R. 330; 12 M. 20=15 I.A. 107 (PXi.). 

4. * The above principles, which are applicable to propertyt wore applied 

in suits for mainleTumce. 3 U. 331. 

5. ' in smt» for debts. l<i. 328; 7 M.H.C. lAS; 2 M.H.C. 472; 7 M.H.C. 392 ; 

7 B.H.C.A.D. 181; 1B. 305 (Note);. 4 B. 230. 

6. In 4 C. 283, Garth, C.J., expressed a doubt whether the principles would apply 

to cases of dedis. * 

V l%the case of debts, the remedy is barred but tho debt is not extingaishod. 

7. In 5 C. 897 = 0 C.L.B. 489, and 6 C. $40=7 C.L.B. 121, it was hold that, as 

* * as regards debts and decree-debts, the Indian Laws of limitation merely 

bar the remedy but do not extinguish tho right, and that the law o| 
limitation governi^ a suit for a debt is that law which is iu fo^ 
the date of its institution. 
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Act XY of 1877 (jNf)lAN LIMITATION ACT). ^ [S. 2 

2. — ‘ Revive. ’— {coidinucd). 

H, On tlio pruAipli; in No. 7, nui/ra : 

•t 

(ft) it wiiK hold ill 1 SI. 2 'AS, iuid 1 M. ‘201, suid 0 0. 340, tliinb payment, biifoJc 
Act IX of *S71 iiiimu into furco, of hiiurost duo on u debt incurred 
wbuii Act XIV of 18f>y was iu force, \Vii.s sufiicicut to keep it alive and 
give a now start for liniitatiou, allbough the right to recover the debt 
had been barred \>iheu the now Act (IX of 1871) came into force; 

( 6 ) 111 1 SI. 2(t7 it has been held that the Adiiiimstrator-dencral, Sliidra.s, is 
authoriKod to pay a barred debt on tb., ground that the dobt or de¬ 
mand itself is not oxtingiiiahcd liy the Limitation Act, though the 
remedy by suit in barred. 

On the ;>auiu po^it see also H M. 851 and 10 11.11.C. 2 U(i. 

(c) Ill 11 1<. 320, 11 H. .‘J25, and 211'-. IIK) it ha.s been held that a I [indor 

widow is eoiuputent to alicn:it(< her liiisbiiiid’s estate for paying his 
barred debt: sec on a similar point 2 IJ. 07 and 2 IJ. 75 . 

But in the Punjab it has been held that the widow is not cuini>ctcnt to aliouatc 
her husband’;, estate for the purpose of paying a barred dobt of his or to 
pay a barred debt out of such uslute. 103 P.ll. 1885. 

(d) In 12 C. 330 and 5 1). 0'17, it has boon hold that, though the remedy against 

the principal debtor is barriSl, that against the surety,tif within the 
period of limitation, may be eiifort-od. 

.—Cases not barred under repealed enactments: - - ^ 

Oases, in which the full period of I imitation provided thoAfor not havmg run 
out, the claim is alive when, a repealing Act come.A into force, stand on 
a different *footing. In such eases, it is the repealing Act that is 
applicable. If the provisions of the repealing Act arc more favorable, 

* the Huiior will be entitled to take advantage o> it. See on this point 

1 B. 305 (Note); 1 M. 301, 1 M. 264. 

Whore the provisions ^ Act XV of 1877 wore unfavorable to the suitor,—(i.c.) in 
cases wborc the periods proscribed by thd present Act wore shorter—the 
law allowed a certain time from the date of th 8 coming into operation 
of this Act for the enforeomont of such olaims: 5 years in cases falling 
under art. 146 of the 2nd Bchodule; and 2 years in other eases; and 
claims as wore not so enforced were barred. This provision, wSich was 
to bo found in cl. 3 of this section as originally passed, having l>een 
spent and no longer required, was repealed by Act XII of 1891.’ 

• 

eriod in the new Act (XV of 1877 ) when shorter:— 

Fpr ascertaining whether the p^^iod was shorter, reference hod to bo *made, not 
only to the entry in Column 2 of the Schedule, but also to the 8 taTtinp[ 
point mentioned in Col, 3. Whore the ofEcot of the entry ^ Col. 8 was 
to shorten the x>oriod, tUb claim could be enforced within two years 
from tho passing of the new^ot (XV of 1877): see on this paint 9 M. 
175. Thus, even if the entry in Column 2 of Act XV of I 877 in respect 
of a particular suit was the same as that in Col. 2 of Act 9 of 1871, if 
the starting point of linutation ^as Ater under Act IX of 1871,*^ 
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Act XY of 187*? (inWAN limitation Acrr). 

2 ,—‘ Revive .'— (crmtinued). 

purioil iiiidor Ai-t. XV Wiis ciHisidcrcd shorter. * Sou on this point 
a A. 'llo; 1 C.Jj.R. -lao ; 1 M. JUI; 2 W. .W and 4 li. a? ; 7 C. 401; 
!) 15. 470 : 4 C.Li.Lt. 1U2 ; H C.L.K. 243. « 

(.V.V;.J—)>i!tiiils of these and sijuiliir oases have not boon Riven horo.becauBe 
th(']iui‘tic)iiof the soetioii, which they boro on, has since l)ocn ropcalod 
by Aet XII of IH'Jl. • 

• , 

3.—‘Any right to sue.’ 

The wimU ■—iuoliidc riRht to ■•I'ply for execution of decrees. 5C. 8‘J4=*C O.L. 
IL. i:)7 ; Tj C. h:)7 -G C.L.li. 1S5»; 1(5 C. 71*5; U W.R. 402 (F.B.) 

Execution api#ic.itions by what law governed . 

(a) 111 H (5. ,01 (,P.C.) - s l..\. 12.: -11 I'.h.li. Il;j (P.C.) and 5 H. C73, it was 
decided lhat an aiiiilic-ai.ii>ii for e.xeeiitioii of a decree, being uproecoding 
^ in the stiil, \vii» g,jvenied liy the l.nv of limitation in force at the data 
of the lustitulioii of thr' suit. 

-These were decisions under ..’ict IX of W7l, which contained a provi¬ 
sion to the elTcct that nothing (inilained in Ks. 2 and3 or in Parte II 
:i:id 111 of that ilct extended b- an application for oxeeution of a 
dourcc in a suit iiistituki'd hofore the Int April, 1873. (Vide 8. 1 of 
\et IX of JS7i, printed .sMpr«). 

^ (b) In 7 4.T.), it was h«ld that, in.irinueh an Act XV of 1«77 does not exempt, 

frffiii its 02 K'ralion, suiii tiled Ir'In,") its iiii.rndiictiuu, the Ijimitation 
•V't applicable to cxccut ion-proci-cdiiigs taken after the passing of Act 
X"' iif 1877 (in suits iiistilutixl when ,\i;t JX of 1,S71 wa.s in force) is Act 
XV til 1877 luid not .U-t IX td 1871. 

. (c) In H fS. y t(5 (3IG), it was held that a net* ‘ irdcr (jf Court, uotincrely auxiliary 

nr provisional, but one dnooting .i further sub-tantive step in the oxocu- 
tioii of a dec'cc, is a new proceeding governable by the limitation Act 
in force wh^n sueli new order is passCtl. * 

(d) In 9 (5. A(i, it was held that, notwithstanding the absence, in Act XV of 

1877, of aiirovihioii similar to that in S. 1 of Act IX of 1871, all ax>« 
plications lor exeentinn of a decree are applications in the suit which 
rosQlt(3d hi the decree and lhat the repeal of Act IX of 1871 by Act XV 
of 1877 did not ailed any proceedings commenced before the latter Act 
* « came into foxvu. * 

(e) In 9 l.. G44 (G4G, GI7),thepoint whether-thorulingin8 C. 51, noted supra, 

, would apply to an application for exccutiou fi'cd after the repeal of 

Act IX of 1871, was left opcA. 

10 (jQ decree was dated 18G2 ; decroo-holdct was a iwmnr when 

the decree was passed and ahbaiuod majority in 1879. Some execution* 
^ proceedings taken in 1856 on his behalf were slrur:k oH the flic in tfio 

same year. Present application in 1R83 wiihii: Ihroo years of his 
attaining majority. Held, Act 14 of W-OU wiis.-ijjplicablc to proceedings 
taken before ^\ct ^V of 1877 and the .ipplication was eoiisij^uently 
not barred. 


Y 


G9 
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Act XV of 1877 (INDIAN LIMITATION ACrr). 

3.~*Aay Right to sue.'—icmtinued). 

( 9 ) Ill 11 0. 55, it WAH held tbiiL Act XV of 1H77 opurnton from Iho dato on 
Avhich if camo into forco as rogards all applications inadcnndcr it, 
(9 C. noted above was fliase-Hted from in this oasej. See also 
10 B. 108;'le 0 . 2C7 (27» and 2 .S 0 ; (F.B.)- 

(A) In 18M. 482, deorco, dated 1670, for maintenance payable at a specifiod dat(‘ 
every year. Firsf application for uxueution in 1873; the next, in 1870, 
was d’^missed on the ground that it was barred by limitation. Present 
application, in 1801, for arrears due for the three next previous years. 
Held, (1) I ho giiusliioii whether the application was barred by limitation 
war not rea jiuiicnl,i: (-i) the ajjplic.ttiuii w.is m-t Lai red. 

i- 

“ Thu duuibioii in 8 I.A. 128 proceeded solely on the Liiigiiu.{i;<‘')f ti. 1 of Act IX 
of 1871, which was n poaled by Act XV of 1877. Tlii.*; latter Aet eon- 
tains no language excluding from its operation proceedings in •.wits 
instituted prior to its coming into force.” 

{N.B .)—It is now settled by legislation ( 8 uc Act VI of 1HS)2, S. 4) that applica¬ 
tions for execution of decrees are proceedings in mils. 

pplication of Act to applications barred undcr'Act IX of 1871 : — 

This Act cannot be .applied to an application for execution which, its bocomlTig 
law, was barred by the Aet of 1871, iniloss it can be shown that such 
was the express intention of the Legislature. 5 G. 804=6 C.L.B. 437. 

f • 

•#.—'’Nothing . Contract Act, S. 25.' 

c 

An ai knowlcdgment under S. 10 of this Act doc.s uot doslroy vhe original causo 
of action, but only fumishes a frosh starting point fur limitation. Hut, 

* if a debt is barred ai>d a new contract is mado promising to pay the 

very debt barred by limitation, Lhore is a legal consideration for tlic 
contract and ij;. is cnforuiblo as a new contract in the place of the one 
barreJ. 1 B. 500 ; 2 H. 2:JU : 4 0. 500. ‘ 

3. In this Act, unless -ihere be something re- 

ntorpretation-clause . - , , . , 

pugnant in the subject or context,— • 

‘ plaintiff’‘^Mncludes also any person from or througjh whom a 
ilaintiff derives his right to sue ; ‘ applicant ’includes al& any person 
"om or through whom an applicant derives his right to apply; and 
defendant’'^-' includes also any person i'rom nr through whoma'defend- 
nt derives his liability to be sued : ^ 

^ « ‘ easement includes also a riglit, not arising Irotn contract, by 
/hich one person is entitled to remove and appropriate for his own 
jroiit any part of the soil belonging to another, or anything growing 
.Bi Qt attached t 0 | or subsisting upon, thft ladd of another: 
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‘ bill of exchange ’ includes also a hundi and a cheque: 

, ‘ bond ' includes any instrument whereby a parson obliges himself 

to pay money to another, on condition that the obligation shall be void 
if a specified act is performed, or is not performed, as the case may be : 

‘ promissoi-y note ’ means any insti’ument whereby the maker en¬ 
gages absolutely to pay a «5]»ecified sum of money to^another at a time 
therein limited, or on demand, or at sight: 

‘ trusteedoes not include a bemuniilar, a mortgagee remaining 
in possession afii*r the inortg.age has been satisfiid, or a wrong-doer in 
posKession wiftiout title : 

‘ suit 'fs* docs not, ine.iude an apjx'al or an application : 

‘ regisBei’ed ’ means duly registen'd in llritish India under the law 
for the registration of documents in force at the time and place of 
executing the document, or signing the decree or order referred to in 

the context: • 

• • • 

‘ foreign country’ ineaiia any country other than Mritish India : 

and nothing shall be <Ii'emed to be done in ‘ good faith ’ which is 
not done with drft care anil attrition. 


(Old Acts; 

[S. :I. Act IX of 1M7I • ‘ ijlaiiitiff' incliiili k also .uiy iicrson tlirough whom aplaiu- 
, till cliiims : ‘ rcffistoroii ’ mi'jin.'! duly rof;istcred under the law for 

tlio registration of documents in force at the time and place of exe- 
cutiiifi thedoonmoiits roferrod loni^tbe context: 'bill of exchaiigo’ 
inrludosjilso a linndi. * • 

(N.H.) —I.—Tbo diftiiitinns of •luini'r’ aud 'nuisance,' which wero to bo found 
ill Act IX gf 1^71, liM’,- 1 . not bi’-i'U cnacti'd in the present Act (XV of 
1S77). 

m 

2.—The definitions ol ‘.ipplicaut,' ' dofinidant,' ‘casement,’ ‘bond,’ 
‘promissory noti’.’ and 'suit,* have been newly ouaotod in the 

• present Act 1(XV of 1877). * 

* 

Act XIV of Ifi'tfi —V’Aoc vottR no inter^mtatmi-claHse at all in this Act."] 

(NT J3.) —The cITeet of tlic luni.saiou of tjio definition of ‘ Minor ’ in (jhis Act is 
to apply the provisions of the Indian Majority Act fIX of 1876) to suits 
(. • arising under this Act. 

(Hotes) 

/.—‘P/atof/f/.’ 

A daughter’s son (Hindu) suing to set aside an adoption by tho widow of the 
last male owner, held to fall within this definition.' 24 M. 405. 
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2.—' Defendant.' 

1. Am aucliioti-^uruhascr purcbiWiing Ihd right, titlo aud iiiturust of the judgment- 
debtor iIoriveK his liability to be sued from the latter. 18 13. 37-; 
16 13. 197. 

3. For purpoiOK of liuiit.atinn an adopted son may tack on his own adversu posscs- 
.sion to that of his adoptive mother, .'thu boiiig a person from whom he 
derives his liability' to bo sued. 13 13. 160. 

' " 3 .—‘ Easements.' 

(a) The term-includes profits a prendre. 33 13. b& (59). 

(b) A prescriptive right of fishery is an I'asonu'ut within the meaning of 

this section', b C. nj.'i 6 C.L.R. il6;>. q 

4. - * Trustee.' 

(rt) A beiinmUlnr is not a ‘ trustee’ within the moaning of R. 2 of Act XI'' of 
186!). 2 R.T..R.A.f3. 281; 

(b) nor is a luurtg.'igce runiaiuing in po.ssossion .after the s:itisfaction of a mort¬ 
gage. 9 W.R. 1H7. 

5. - 'Suit.' • m 

1. This distinction bcLween a snit and an appllciiliun has no bear ng on (juestions 

other than Miom- of limitation. 5 D. 08(i. 

• 

2. An application for execution <9 a deeroc is not .i — . i A*'t7 (F.B.); 2 (3. 3:*l> 

(F.B.); 70 I’.R. 1.S77 (F.B.). 

3. The word “suit’’does not include an appeal or apjilic.'.tlon. 2.3 P.U. 1883, 

143 r.R. 1883. 


LiMITA TiDN' 


. ‘ PART 11. 

1 « 

OF .Suits, Ai-phaus and Aituioatjons. 


4;. Subject, to the i)roviBi(Mis coutninefl in sections ii to 3^5 
(inclusive),^'U-*verv instituted,''*' appeal pfesent- 
ed/” and applic.ation nmde,'-*) aftei- the period of 
limitation*'presr:ribod theivlbr by the second schedule 
hereto auiiexed, shall be dismissed, although limi¬ 
tation has not been set np as a de/ence."’ ' 


DiamisRal of stiits, 
&c., instituted, iftc., 
after period of limi¬ 
tation. 


FiJUjilanatioH .—A suit is instituted, in ordinary cases, the 

£}iMnb is presented to the proper o^ic^i’*-'; in the case of a pauper, when 
his application for leave, to sue as a pauper is file(U‘'>; and in the case 
of a claim against, a Oompany which is beijig wound up by the Court, 
when the claimant first sends in bis claiiiS to^he official liquidator. 
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S. 4] ^ Act XY of 1877 (miiiAN lim.ta'HON act). 

« 

Illustrations. 

(a) A suit is instituted after the presoribed* period of linii- 
tfition. Limitation is not set up as a defence and 
judgment is given for the pUiutiff. The defendant 
appeals. The Appellate (loiirt must dismiss the 
suit. 

\h) All appeal presented after the prescribed period is admit¬ 
ted and registered. The appeal shall, nevertheless, 
be disniisseil. 

(Old Acts) 

LS. IX <)!' 1S7I.—Siiitie :is alidve. * 

& /. .If/ XIV'if /rS'.W.—Ai» ‘mil ithii.n III' unnniaiw.d in miij (Uiurt tf judi- 
ndurti villiiv any ]mri if the Hrilitth Icrrilarms in Ilulia in H'hich 
^ ihiii Art kIiiiH hr ill fitrri' iiiiIphh ilu'miiin'11 inuliliileil vithin the 
jicriwl if limiliilioii hcrfimifler iiuntv nyijilirahhi to « untl of Ihdi 
iinlurr, iinij hnn nr rrifiihilinn In thr rnnlnirij niihmlhnlamUnij.] 


(ITotes) 

Scope of Section. * 

• • • 

Th(! for applications nnuln iifli-r Isi'ii'tobor, ls77, is lliiit prcsuribcd 

in rbe Snd Schodnlc. il-'l I’.li. N.1 IM?.. js.s.1. 


OlBttactiou brtwoea ^appeals' and ^applications': - 

—--pomtiid out; See,!ion a of tin’ Ad iloi'.! not apply to an application, 

•■'b'r nrt. 177, for Ic.-ivc lo appcnl In Ibc IVivy Conncil. 2 M. ‘230. 


(ieiierai. 


{a) Barden .u proof: - 

fl) 1‘lali L'ii ought to show that his .suit la brought ivitliin tiino nt that thcro are 
circnin.stanccs which take his ciisc out of the ordin.nry period of limita* 
tion, 24 W.U. 181, or c.Ytcnd the p*cuiod. 4 C.lMj.ii. 57. 


ta) 


If the dofeudaiTt Worts that .i sh(irtr,r period of limitation applies to the 
pI.ai?)tilT's suit, the burdcti of proving circnriistanccs bringing tho suit 
within tlK^shorb'r period lit*!, on tlie dofendant. 7 Jl. 47H. . 


/ 


(3) The dcToiidant may take advatiUgc of Llic evidence lot in by the plaintiff going 
to show that tho suit is burriiil. 7 A. i'llT. 


{by Inaprpl^ability of Seiftion : - • 

(1) This sod ion does not apply giving of security undor S. fi02, (J.P. (’ode. Tho 

lloiirt may c.\toud the time. 10 S.*!? (P.C.). 

(2) Nor to appliofitions to aCIoiirt to dc^what it has no discretion to rofuse ; not to 

applications for exorcise of functions cf a ministerial character. 4 AI. 
• • 172 ; G B. .580. 

(3) Nor to amendment of a decre^ un9or S. 2(X!, C.P.C.. so as to correct a cipricai' 

* * OF arithmetical error, and the niuro fact that an application has 

made by a f arty towards the Court’s exorcising the power vested in it 
would not render tho action of the Court subjoot to limitatioM, 8 A 
51f) (634), • • 
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lot XV of 1877 (INDIAN WMITATION ACT). 
Oettert^,—(cmiinued). 

(o) Extension of limitation:— ^ 

A xolo of Court cnnnot out down or extond tho period of Unutation provided by 
an Act of tbs Legiulature. 2 M.H.C. 268. 

((Q ' ^Mement of parties affecting limitation 

(1) Tbe period of liniitatiou oapnot be extended or nltorod by agreomout of parties 

aud no such agreement can affect tho question of limitation. 18 W.B. 
' 44 (F.ir.) ; 20 W.R. 395. 

(2) In 5 G. 820aiG U.L.B. .136, it has been held that tho parties cannot, by an 

ogracment between them, extend the period'allowed by tho Registra¬ 
tion Act for the registration of a document. 

(3) There ma,v bo an agrceniont that, in consideration of an inquiry into a disputed 

claim, no advanttigo should be taken of tho law of limitation in respect 
of tho time occupied in the enquiry, and .an action might bo brought 
for.breaoh of such agrocnient. 5 M.I.A. 43 (P.C.) • 


f. ' Sabjeci to the provisioaa .5 to 25.' 


* Subject to the provisions ftc:’— < 

The meaning of this is that, of those pKrovisions, only those that applioablo 
to the particular subject should be applied to it, 24 W.R, 4(^ (406) ; 
1 A. 644 (646). 


«■ 


Memo of eross>ol^eotionB* 

No period of limitation being provided for xmiting in memo of cross-objections 
by the second schedule to this Act, this section has no application 
thereto and the Ck>urt cannot, under 8. 5, extend tho time provided 
therefor. 7 C. 654^9 O.Jj.B. 265. 


2, ' Suit Instituted ’ vfrhen the plaint Is presented to the 
, ' proper officer. 

(a) 'l^duetion of Gertifioate under Act 83 of 1871* 

A suit is instituted when the plaint is presented, n(g when a Certificate under 
the above Act is produced. 17 B. 169. 

' (h) Presentation of Plidnt—Non-acceptance^ 

The date of the-ought to^be considered as the ^te of tho institution .Of the 

suit, though on that date the plgfint is not accepted. 19 W.B. 169. 


(c) Pretmttation—Registration• 

A soft is said to be presented on tfab date on which the plaint is prosentedj not¬ 
on that on which jt is registered ns a suit. 7 W.R. 241. ^ ^ 

‘ ^lec ihilt against a rnfatw—AppointmeB^f guardian :~ 

A*—*is instituted for purpose of this ^tion on the date of tho preSentatTon 

the plaint, and not on the date of the appointment of a guardian^. 
■od litem for the minor. 4 A. 37^111 ^B* 1901* Compare 1 A.W.N.' 

' ' 129. 




8. ij ^ Act X¥ of 1877 fiWDUN tmiTATios act). " S3*J 

< 

2.— *Saii iHsUtuted,* 4te,-~(eonixmed), 

^ («) Presentation of unstamped plaint 

For parposes 6f linutation, the-——ia no presentation at all, though the 

requisite Court>fee is paid after the oxpii^ of' the period of limitation. 
1 P.L.R. (1900), p. 191; 180 P. R. 1890. 

(/) Insufficiently stamped plidet t— * 

1. A Buit.i)^ institutod when the plaint, notwithstanding* that it ia ipsuffioiently 

stomped, is prosontod for admission. 2 L.B.R. (1893-1900), 33. 

2. So, a plaint, which is rctuniod for doficicnoy in court-fec being supplied and 

re-presunted with the duiicioncy supplied^ although when the deficiency 

# is supplied limitation fur llio suit has run out, will be oonsideted to 
have been put in when it whs originally presented ; 11 M.L. J, 119; 
9 M.L.J. 37: 15 M. 29- :1 M.L.J. 508 : 22 M. 494; 3 P.R. 1893 ; 74 

^ P.R. 1903. But BOO 20 M. 319=7 M.L.J. 267. 

3. The suit will be considered to have boon instituted on the date of the original 

presentation of tho plaint, if the deficiency is supplied within the 
time fixed by the Qovrt for supplying the deficiency, thongh heyond 
the time aUow« for-the suit. 27 C. 814=4 C.W.N. 818 (dw- 
tingvialwny 19 0. 747 and 20 M. 319); 20 C. 41; 19 C. 780 ; 31 C. 75 
' ' 27 B. 380= 6 Bom. L.R. 198. 

f. If, howevea tho deficiency is supplied beyond the time fixed by the Court, 
when limitation has run out, the suit will bo considered barred. 

• 27 C. 376 {folhwing 8 C. 192; 12 A. 563; 1 C.W.N. 670; and disfin- 

gniahing 19 C. 780 and 20 G. 41.)^ 

Compare with the above cases 12 A. 129 (F.B.)=10 A.'W.N, 89 which bolds 
that presentation of an insufiiciently stamped memorandum of appeal 
is no pre.soutation at all for purposes oCtJ^iH section; 15 A. 66(F.B.)«>13 
A.W^N. 2# (F.B.); 20 A.ll (F.B.); 23 A. 423 ; 24 A. 918, which hold 
that in fixing a time for supplying dofleient court-fee, tho Court ought 
to fix a tin* within limitation; otherwise the suit will bo ba rred. 

6. Tho presentation of an-to the Clerk of the Court cannot bo said to bo an 

. ^ institution of tho suit, for parpose^ of limitation, whoa tho i» not 

* received by t&o Glork.^ 1 O.P.L.R. 99. 


(g) Ii^Uoatlon for veYlev^ 

An. insuffloiently 8tamped^~-*-BtandB on tho same footing as on fosufSoiently 
• • stamped plaint. 12 A. 67.. 


^ (h) •Oloim of set off:-** • 

A——raised in a written statement before it is barred by time will be oonsilezed 
S as prosented within time even if the stamp leviable thereon is'levied 

* after the claim is ll^red by limitation. 5 M.L.J. 288. 
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[S.I 



2.—*Suit Instituted, * Ac.^(cantwmed}. 

(i) Non-iBBulng &f lammonB 

1. Case in which it was hold that, though a plaint was put in Court in timo, tfie 

plaintiff’s failure to take out suinmons till after the suit was barred, 
operated to bar the suit by limitation. 3 C. 312. 

2. In 6 C. 12G, it was hold that n summons ought not to bo ordered to issuer 

I 

the suit is barred, unless the plaintiff has, in the meantime, doi 
ho call to prosQCUto his suit with due diligence. T' 

0 ) PreBentation—Despatch by post- 

1. A despatch by pose is not presentation to the proper officer of the Co 
such a plaii?t is accepted and the ptirty afterwards a^oarA 
out the nouessary processes under the Court’s i)tdor, it mi^ 
the ia.stitution was nut bad. 8 M. 411. 

(k) Presentation to a different CourtV ' 

The proscntatio'i of a plaint to a District Conrt—the subordinate Judge’s Court 
wboreiu tho suit ought to have been presented being tcmporaGj|ly 
closed—lieU not to be a presentation to the proper Court 10 B.l 
A.C. 495. ' 



( 1 ) Presentation at residence of Judge 

The prosontatiou of a plaint to a Munsiff at his tosidenee held not a pi 
' presentation. 7 N.W.l’.H.C. G. 



(in) Presentation to Karhun daring vacation:— 

The presentation of a plaint to tho karkun of a Court, who was loft in charge of - 
the Court during vacation, was hold not a prosentation to tho proper 
officer, the Judge being tho proper person to reeoive plaints. 6, B.H. 
C.A.C. 254. Compare 4 B.1I.C.A.C. 39. 

. I 

Im 

(«J Re-presehtation of Piaint:— 

(a) Tho date of the original prosentation of a plaint, ai^ not that of its . 

sontutioD after amendment, determines the date of institution of a'Auit 
for purposes of limitation. C W.B. 39 1 1 W.B. 157 ; 1 M.H.O. 427 ; 

2 A. 832; 5 W.B. 207 : 23 W.B. 447. • 


Lunitation counts from tho date of the original presentation of the plaint and 
not from the dads of its subsequent amendment, evpn’though such 
amendment involves tho addition of a now party. 9 B. 373 (402); 
19 B. 820; Compare 11 M.I.A. 468 =>9 W.B. 9 (P.C.) and 5 609. 


(b) A plaint rotumed for ameudlinent. and re-presented after the period of liroi' 
tiitiou but within the time fixed by the Court, must be ^eld ^ havj 
been presented on tho ds6e of tho original prosentation. G M.L. J. 2! 


The date of the original prosontalion of the plaint, and not that on whio8 it 
filed in another Court as an amended plaint or as one returned to' 
filed in such Court, determines tl^ in3|^tutiun of the suit, for pui^os^ 
of limitation. 16 W.B. 47. 




^ Act xy of i87t^INDIAN LIMITATION ACT). 5d l 

2,—* Suit iastitutud* de.—(eonUnued). 

(e) Where a suit insiiitiuted withiu buuc is tetaruod to the plaintiff after issue 
of Bummonscg, the dcfondaiits not having boon found, for being repre< 
sonted when the whoroabouts of the defendants could be found, will 
be in timo, though, when the plaint wa^ro-presented, limitation had 
expired. 22 P.B. 1867. 

(d) Where a plaint, presented in timo to tl^o proper court, was returned by that 
Court to bo presentod to the Court deputed to try the suit and was re* 
' * presented to the Court deputed, at a timo wh3n the i>eriod prescribed 
had idro:idy expired, the suit should not be dismissed. 7 P.R. 1896. 

A plaint coiurned for proper verification cannot bo admitted if not re-pre- 
souted duly verified within the period allgwed by the Court and within 
. * tlic period of liiiiitatiou provided for the suit. 4 W.B. 61. 



' TraiUeir of guit 

' ’ , A g^t instituLed in one Court having been transferred by the High Court to 
another Court, and the plaint having boon returned by the first Court 
for prosen tatiun to the Court to which it was transferred, Jiald that 
the date of the first prcsoiilation of the plaint to the first Court dotor- 
• mined the iustitufiion of the suit. 3 W.B. 20. 


3,—• Appeal presented.' 


;^^gtamped Appeal 

‘W An-psesented within the iicriod of limitation js in time, though, when the 

stamps are furnished, it is barred I>y limitation. 15 M, 78 [/olioteinff 
• 2 A. 241 CP-C.)»0. 1. A. 12G (P.C.)]: 16 M. 29=1 M.L.J. 598. 

But see 20 M. 319=7 M.L.J. 319 and 12 A. 129 (F.B.) ^10 A.W.N, 39. 


X3) Presentation of Appeal• 

Presentation of on appeal unaccompauiod by a copy of the decree appealed 
against is not a propor presentation wijhin the moaning of this seotion. 
12 A. 129 (F.B.)=10 A.W.N. 39; 16 A. 7*7 ; A.W.N. 1892, 47; 63 P.IW 
1887 ? 147 P.K. 1879 ; 7 P.K, 1879. 

(8) ’^Second appeal—copy of decree of first Court:— 

. * Production, with a memorandum of second appeal, of a copy of the decree of 

the Court of first instaiioe is unnecessary. 4 M. 410 (F.B.). 

• • 

w Sft^preieu&tion of Appeal:— ^ 

An appeal presented within timo, but returned for correction and le-prasented, 
• will be deemed as presented on the date of the original presentation, 

and not on the date of the rdipresentation after correotion,'* 1 A. SKiO. 


Presevtstloa to proper officer ot Court.” 

CAninal appeal—Frisoiter In Jail ^ 

The presentation, by a prisoner in jail, of an appeal nicmoraudum to the Jai^r 
is tantamount to presentation to Court I'.r purposes of limitation. 
9 M. 368. • * 
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Act XV of 1877 (lNi>fAN LIWITATJOJV ACT;. 


[S.4 


4.--^ Application made .' 

Insufflcientlj' stamped Be view Application 

In tho cjftso of ill!-, it will bo curihidored as iniuiic, for pur]^inscs of liiniti?^ 

tuiii, only on tbc day the dcfu-iciicy in stiunp iA supplied. 12 A. 57. 


Supplemental application for execution: - - 
VVhoi'o, llio original application for execution being dofuetivc in certain parti- 
11 'l.i.i’s, a second application fiu'ni.<liing such particulars is put in, tho 
I. wo bucoiistdorud a.s uncappliciitioji put in on the date of the first. 
l-( t:. 12J. 

Day of-taking out summons.'— 

T.iiiin,; out a suiuii^ons u.iiliiig on the ruspoiideiit tu aUciid the Judge in; 
(.'■ii.unbcrs on tlio hearing of an .ipplicatioii for refund Uf money, is no^ 
iiiiiL.uitouul to putting in an application li>r the purposes of th|s sec¬ 
tion. 11 Ibi; actual application is put in after tin' limitation prciSeribcd 
tlicrcfcir, it will be barred. "iU (J. S'.i'.l (F.B.). 


5.- ■* Shall bi dismissed although limitation has not been 
set up as a defence.* 


Court taking point of limitation* 

If. upon the facts, it is clear that a suit is barred by limitation, the Court may, 
of its own motion, take the point of limitation and dismiss tike 
2H V: 8U.--5 C.NV.N. lOU. 


st rife 


To what Court the obligation attaches:— 

The Court of first instance is bound to reject tho plaint il it is barred. I'ho 
s.imc obligation does not rest on <!aoh Court in succession, whenever 
the objection comes to view. 8 it. 535 (■'Vlfi). 


Nor after delivery of award 

After a suit has been refcTcd for decision to arbitrators with the ednsent of 
parties and rof* the Court and an award has beam delivered, it is not 
eumpcient to the Court lu dismiss iUo suit point of limitation. 
17 A.W.li. 102. 

c 

Abandonment by defendant of the plea 

riven if the dufciid.i.nt abandons the plea of limitation, or confesses 'ju^ment^ 
the Court ought to dismiss the suit, if it is barred. 3 A. 84G (848); 
13 C.L.K. 163 (l.»). , * 


Court to deal with question of limitation 

Whether defendant takes tho point or not, the Court ought to dismiss •the suit 
or appeal, if it is barred!’ 10 C. G52 (G58). 


Power to i>eject Appeal ^ 
Tho section only authorises an a^llate Court to reject an appeal to it os 
barred by limitation, even '&ough limitation is not set up as aUdbneo 
by the r'.-spo!idoat. It doet noji authorise it to dismiss the appeal 1^ 
the rc-spoudent lO the Lower A pj adlateCoart as barred by limitai^ 
when it was juoicnted. 15 A, ^-IS A.W.N. 47 (18 A, * 



S. 4j Act XY of 1877 (ixniAN LiMiTATrox act), SI3 

4 

S.—* Shall be dismissed* &c,—{contimud). 

(o) Point taken by High Court though rospondent estopped 

• Case in whic-h tlio Tfigh Court in second iippcol dismissed i):irt of a suit as 

barred, by limitation, though the defondant-rospoudont was estopped 
from inking the iioint of liiuiliitioi], fi iff. :321. 

{h) Point of limitation not urged in appeal grounds 

(1) A party not urging a point of limitalidri in bis grounds of appeal eaiiiiot 

arguo it except on obtaining the permission uAtbc Court under S. ol*J, 
C. 1'. Code. IM A. 5H0 ; 1.0 A. VIA (F.B.)- 

(2) If the plea of Innitatioii is not taken in the grounds of appeal, the api)el- 
liiuL is not eiilitled 1o be lo'ard on it without the leave of the C<nirt. 

• 2. 1,.I5.U. (I'.iOl), 2:i7. 

'—arising upon facts, though not on pleadings or in grounds of appeal 

A point of limit.ition-must be board mid dotorminod by the Court. 

^ 12 A. lb I (F.B.). 

(j) Delay unaccounted for ■ 

Whore the dcl.iiV in obtnimiig iM|iy of .i '.li ciee, .iftcr it was signed. mikI in illing 
the memo of iippe.il after obtiiiiiiri<( ilie copy of Ibo decree, is un- 
• aociiuiited for, an ajnieail prefenvd after tiin. would not be admitted. 
10 ('. (:ri2. 

Effect of late presentation Consent of parties : 

Tlic oonsm^t of parties tliat a so-(;:i)!('d ‘i|i!ii'..a1 .‘.lioiiM lie beard cannot give a 
Court. jiiri.jdifUoii to bear siieli iipjie.ii, nben thi same Ini.s been pre¬ 
sent, d beyond the time presei iiied liy this Ael. 14 A.W.N. 70. 

(2) Execution application 

• Tt is till) duty of tlie Court to -..atisfy itsj4f whether an application for execution 
is or is not. I.arred by limitation and dismiss the same if barred. 10 A. 

:W0. 11 A.W.N. ISl; 11 C. J-S?. “ • 

• • 

{m) When point ^nnot be taken by Court; - 

Whiire an order <>1 the J..ov.i'r Cotiil did not pr.ieeed upon ,i point ol limitation 
and tbens was no ei(is!.-obje.ei iou bv tbe I'espond.-iit, tin; aiipellate 
■ Court, i-: not eoni]<e'eiit |o di-al with the (|iUstion (.f limitation, 
S;». 

(n)' OmUlsiaii of respondeat to plead limitatidA 

‘ Whei'o a <le>Ti! 0 -hol(ler ajipeated against the Order of the Court of first inslanco, 
^ granting an appliealion for (‘xeeutioii of the dcerec, on the ground that 

interest was suit allowed, tuyl the judgnumt-dehtor tiled nq cross-appeal 
setting up limitation, the apiiellatc Court cannot dismist! the oxoeulion 
application as being barrerl by limitation, fi tl. 13.15. 

pi)9 Power of Court to permit wlthi^^al 

Tho Court may allow apbiintiff.' urlien; a si.:t is birred, to withdraw thje suit 
BO that ho may his suit in a Foreign Court, where tiie sanu; 

law st limi^sfflonll^ not be obtaining. f> li. 103. 
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Act xy of 1877 (INDIAN LfMrrATION act). 


[S.I 


S.— ‘ShaH be dismiased ' dc,—{contimied). 

When plea to be raised. 

Act XIV of 1859 did not contain a provision bo stringent as Act IX of 1871, an^ 
thoro was nodoubt as to whether the Court could, of its own motion, 
take the pica and dismiss a suit or appeal though the defendant did 
not set up the ploa, and as to the atagoe of a judicial prolieeding when 
a idea of limitatioc could be taken for the first time. Such oases wore 
the foljowing:— 

6 W. B. Mis. 92; 1 B.L.R.A.C. 25, 1 II.L.R.O.C. 49 ; 59 P. R. 1878; 
12 W.B. 215; 11 B.L.R. Ap. 1 .=24 W.R. 1; 24 W.R. 298; 1 M.H.G. 
858; 3 M.H.C. 268 ; 92 P.H. 1807 ; and 32 P.R. 1872 ; 2 B.H.C. 162 ; 
4 B.H.GiA.e. 197 ^ 2 B. 120 (P.B.). 

li 

(1) Plea of limitation, when to be pidsed 

(a) A ploa of limitation may bo raised for tho first tiino in so^^d appoal, when 
the facts of tho case, so far as they afiect that plea, are admitted ur 
appear on tho face of tho proooedings. 2 U.B.B. (1897-198l), 446. 

(5) A plea of ximitation cannot be entertained for the first time in second apj^Hial, 
" whoro such ontortainmont would involve tho tjtking of additional 

evidence. 4 A.W.N. 327. 

(e) Case in which a ploa of limitation taken for the first time in Second Anjftl 
was disallowed. 11 B. IM (119). jjp 

(2) Plea eaunnot be taken after award ^ 

No plea of limitation can be raised after an award. It nn&t be prosum^ to 
have been disposed of prior to the roforonco to .arbitration. 1 A.W.N. 17. 

(3) Plea taken for the first time in appeal 

A Court of apponi is uft bound to inquhro into a question of limitation not 
raised in tho Court of first ipstance. 2 L.B.R. (19l>4) 237. 


(i)- 


-after remand 


Tho objection as to lituitation cannot be taken fur the first time after a remand. 
8 B. 535. o 

(5) Raising of plea in High Court after remandi. 

(a) Though no appeal is preferred from lui order of a first .appellate Cjurt re¬ 
versing .a dismissal on the ground of limitation and remanding the 
same for trial on the merits, the plea of limitation may be taken .when 
appealing against fin.a1 decree dispufung of the whole case. S V.R. 
91 (P.B.). ‘ 

Bo, also, when an appoal is preferred against an order of remand reversing a 
dismissal on tho ground*k>[ limitation, tho High Court may go into the 
oorreotues.s of the remand order on the question of limitation. 14 B. 


m 


r 


U (F.B.) ; 3 A. 675 (F.g.). 


Pie* After exeenfeion-sale^ • • 

A plea of litnitation cannot be taken by a judgment-debtor in regard to ei 
tion-prooeedings, where his property has already been sold in 
and purchased by a stranger. 6 ft. 2 IV.. * 
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S.^*ShMli be dismissed ’ (^e.—(continued). 

When plea to be raised.—(conitnuedj. • 

(f) Effect of omiuion' to plead llmltatiion 

If defoudant doob not plead limitation at the fin>t«sta^ of thu oaou, tho Court 
may rofuso him oosts. 6 M. 17C (I78j. 

(B) Competency to take plea 

A subscquont mortgagee, who in a jodgineuiadobtor in a decree on a prior mort- 
.^,gagu, is competent to raiso the pica that tho ^ucation appUoation by 
the prior mortgi^ce is barred by limitation, though the former might be 
bonofltod by thu oxcention-prooeodings, B C.'W.X. 251. 

(UJ Power to reject appeal as barred 

A Court has no power, after registering an appeaj and issuing notices to the 

^ * opposite side, to reject thu samo, at tho hearing, on the ground that the 

same h.ad not been prosouted within the period of limitation. 8 W.B_ 
.141 (P.B). 

(10) Effeetpf preYiouB final decision on question of limitation:— 

(a) A previous final decision on a question of limitation bars tho raising of the 
samo plea at a later stage of thu same caso. 6 C. 51 (P,C.) a>8 l.A. 133 k 
ll.p.L.E. 113 (P.C.). 

, (b) Whod onco an executieu application is rejected on the ground of bar by 

» limitation and the order has bonmne final, it will bar a fresh applioa- 
lion for execution. 9 C. C5. 

(Ilf^ Last day a Oasetted holiday 

* Where the last day for presenting an appeal is a Ciasottud holiday, appeal pre- 

se'fftcd on tho next day will be held to be in time though the Judge 
held Court ou tho holiday. 20 M. 469. 

(12) Ignorance of accrual of cause of action 

-, unless such ignorance is induced by thu fraud of the defendant, cannot givo 

* the plaintilT a longer tim|| for suing. 19 W.fi. 269. 

(ISJ Rqjeotion of Appeal Memo—decree 

An order rojoctiug an appiuiJ memo as barred by iunilaliun is a ' dooeuo ’ within 
the i^eaning of 8. 2 of the C. 1'. Code. 7 A. 42 =>4 A.W.X. 2S3. 

(14) EHiat the defendant ought to do 

Where a suit, which ought to have been dismis-sed by the Court itself on a 

* question of limitation is not so dismissed, the defendant must, in order 
t.u raise the question of liniitalion in appeal, appeal on the whole case. 

. 6C.L.E. 267. , 

&ee 1 if. 644 noted mi^er S. Vijinfra. 

6.—‘ When A/s application to sue as a pauper Is tiled .' 

« 

A.—Application to sue «»fonna pauperis• 

1. Where, in the case of an application to sue in formapaupene, it is neither rejected 

* ^ nor admitted, but the applicant, after objection by the dofendwt to 

pauperism, pays stam^dufy ou the plaint, of his own accord^i^l^ 
wishes to continue the suit as an ordinary suit, the suit will be^nsi- 
dered as instituted on the date of the original presentation of the s|ipli- 
oation in forma pa/uperis. 2 A. 241 (P.C.)=>'6 I.A. 126 (P.C.) ; 38 C. 
427 [dmentm^frotbl^ A. 206j; 59 F.B, 1003^129 1903, 
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<?.—' When his application to sue ' &c.— {continued). 

2. But sf!() IS.A. •2(X5 -.-l(i A.W.N. 33, which holds that such a suit must bo consi- 

tlfi'fd to have boon institutor! on the day the court-foe was paid, rfls- 
tiiiyuish'inij ^ Ai (P.G*) 12(> (PC.). on the ground that that 

w.is » Ciiso governed by the old C. P. Code of 1K5!): This case refers to 
iJ A. 12:> (F.B.): A. (55 (F.B.) and 17 A. 520. 

3. If an iipplicalioii to sue iii /nrmii paiijicris is njecied aud tlio full qonrl-fcc 

p.iid .-.ftcr tbu expiry of the puriud liiiiitod for the suit, thti;8uit.will i>o 
cunsiduri'das iuslitulcd on the date the court-fee is put in andj^as 
such, barred. 2-1 C. SR!!. # 


1 . 


S'), also, in a ease where, an application to sue in/onftrtptHrjWJ-iii being rejeetod, 
the applicant takes time to x>ul in the court-fee aud when the court 
fee is paid the period of liiuilaticni has run out. 20 I!. 508. 


5. Compare i il. ilS!), wbieb holds that the explanation to S. i applies only in cases 
wbi'ii' the application to sue in fornui p((n}m-is is niimhored and 
re.'islercd as a snil. [It should be noiieed that this decision was 
before '2 .\. 211 -O l..\. 1‘ili (P.C.) noted ahovoj. 

O 

(5. A pauper suit coiniiU!nee.s, for pnrpr.-ujs of limitation, from tin: dtiy the appljf^a- 
tion to sue in /nrimt 2 >oU 2 wrLt is piit in, and not on the day it is uum- 
bored and registered as a suit. 4 li.lL.C.A.C. 351. . 


B.—Application for leave to appeal m fomm imnjwris\— 



1. Where an-is rejected, a ro'pilarly stamped appeall^^sontod beyond 

the time proscribed for the appeal, cannot bo oonsidetefl to have been 
put ill on the dale of tlio application for leave tofi'j^poal t» forma 
IHiuperis, J3 A. .3»lo. ^ • 


2. (o) But, when dyriiig the pondeuey of such sm application, the appellant 
olTei-ri to p;i3' Dourt-feo and takes time from the (’ourl to pay the stamp 
without any objection on the part of the rGspoh^tnt, and pays the 
stamp within tlio time granted, Ihougb beyond the period of limitation, 
his appeal will bo considert'd as presented on the date of 1ihe%>pplicH- 
tion for leave to appeal in foi hta pnujH'ris. 2(5 ('. 'J25 ; see lilfO 21 B. 
57(5 on <x similar point. 

(b) So, also, whore t^c Court, in rejecting the application, grants time to 
the applicant to pay stansp and proceed in tlie ordinary way. 22 Ji. 
810. 

,* « 


5 , U'thp ptM'iofl of limitation pivsoribed lor any suit.'y .appeal or 
- application t^-fpires on a day when the Oourt is 

iToviso whore Court ,,,wi ■ * i ‘ i- i.- iji « 

iseloaed when period closed,*-' tlie siiif, appeal or application may Ub insti- 
expircs. Mitod. presented or made on tho day that the (-onrt 


reopens 


s ••.0 
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S. SJ 




-All}’ appeal oi* application I'or a review oJ’jiulgiiietit may be atlmit- 
terl after the period of limitation prescribed therefor, 
iitions^for wlieii the appellant or applicant satisfies the ()oijrL^<' 
that he had sufficioiit cause‘’'<or not presenting the 

se•« ■»*«» ^ t •* * .1 • 1 «• •>^iN 

appeal or making the application within such period. 


Pmvido as 
ana applic 
review. 


(Old Acta) • 

• .jjS 5. Act IXof 1 h71. Siiiik! as iihcivu. * 

■ Ac.l XIV of ISdlhonldUieii no jirorinum corrcn-^tnuliuy io H.o oflim fireneul 
jUI 

" (Xotes) 

• 

* * Scope of Section. 

(1) This section c.'nmot he. applied in making <ho eonipiilntioii provided for by S. 

and do(«K not iiiv-nnn- applicahlo until after such coiupiitation h;is liccn 
• made. 12 A. 101 (F.B.) JU A.W.N. MU. 


(2) Criminal Appeals:— 

The Hoctiuu is applicable to Criminal appcalii. 11 A. 10. 

(8) Appeals:— * , 

{a) — —does not include an application to :ii>p(-a1 in fornia paujieris. 30 

7»;12A. 79-10 A.W.N. 25; 2 M. 23U; 1 A.W.N. 130; 12 A. 401 
(487)-10 A.W.N. 149 (P.B.) 

• Ta - 

(b) Ngj^j dls it include an application lor leave 1 1 appiMi to the. Privy Council, 
BOl; 1 A. C44; 15 A. M. 

(4) Memo of ^imionB 

(a) ection docs not apply to the notice of niciiio of objoctioiis under B. 501. 

* 9 0.031. 

(5) A Court had 110 discretion to oiciund the ^jariod of seven days, prescribed by 
the old S. 501, C.P.C., (before ActVJl5f JKOS), within which notice of 
ohlsutionK to a decree by a i'us))uiide.nt had to he given, the provisions 
^'p&ra, 2 of this section not applying to such a case. 7 C. 054 — 9 C.L^ 
R. 205. • 

(^) Prilwtation after hour fixed 

An appeal, otherwise properly preseutsd, will not be too laic simply because it 
. ^was presented^after the hour fixed % the Judge of the Court for the 
I’cception of papers. 1,49 1884. 


(6) Letters Patent Appeals 

must be brought within 90 daps from fhc date of the judgment appealed from, 
in accordance with Rule 1 of the Rulc.s of practice of the N. W.P. High 
* * Court. Buch rule not ullra^vires. 9 A. 115 (F.B.); 8 A.W.N. 37 

(F.B.) [foilowiiiff 5 B.L^. 47 ; 2 A. 192 (F.B.)]. * - 

/.—'Prescribed tor any suit.* 

(1) The expression' ■ ■ — m<yns period proscribed by this Act for the institutiiou 

of suits, 4kC( 5 B. 688. 
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l.-~* Prescriifed tor any auit’—feontinuedj. 

(3) Time fop security under 8.602, C.P.C: — 

The Court has a diBcretion ill extending tho<-on suffioient cause beiag 

sliovra. 19 0. 667 CP.C.)* 10 LA. 7 (P.C.) 

( 3 ) Deposit of translation fSses:— 

Tlie Court lias no power to excuse delay in the deposit of fees for translation of 
records to be subiiiittod to the Privy Council and grant an oxtonsion of, 
time, r-2 C. 128; 23 W.U. 220. 


Applicability of eection to euits under Special or Local Acts:— 

In addition td tho cases noted here, rofcreuce may also |io mode to thoso 
noted under S.O, infra, under the beading "Applicability of Act tb 
cases under special or local Laws."] 


(1) Proceedings under the C. F. Code• 

- - - not being proceedings under any special or local laWrSrc guvomod by 

the general limitation law. 1 0. 220 (P.C.)--3 Z«^.7—25 W.B. 285 

(P.C.). 


(2) Begistratlon Act (III of 1877) 

(a) The provisions of this section apply to suits institulcdji 
8 C. 910-10 O.L.B. 833; 74 P.B. 3890 (P.B.) 




r 8. 77 of 




Bnt see 20 H. 249—7 M.L.J. 94, noted below. 

a 

(b) Tho provisions of the section am uiappUcablo to Huil.s brought under the 
Bogistration Aot. 20 AJ. 219—7 M.L.J. 94 {following 18 M. 00, F.B.) 

Cf. 12 M. 467, noted under S, 14 tn/ra. 


(3) Balts fto. under N.W.P. Bent Act (XII of 1881) i- 

(а) This section is applicable to Bent Suits under tho N.W.P. Bent Act (XII 
' of 1881). 1^3 A, 277 (dissenting from 21 A. 22). 

(б) also to applications nnder the Bent Act. 13 A.W.^. 117. 

Hr 4< 

(4) Act yill of 1869 (Bengal Rent)» 

Tho* a suit to recover moneys or obtain papers or accounts from tm agent 
must, under S. 30 of Bengal Act VIIl of 1860, bo instituted within one 
year from the determination of the agency, yet, if on the last day of 
such year tho Charts be closed, it may bo filed on the *daj of fJie to> 
opening of the court. 5 G. 31%; 7 C. 690. 


(5) let Bill of 1888 (Bengal Tenancy) 

A judgment-debtor, wishing to apply for the setting aside of a sale held 
under the above Aot, may deposit the amount required to^ deposited 
under the section, on the day of the re-opening of the Court, if the 
Iset day for the deposit hd^peus to be a holiday and the (|)onrt is 
closed.' 180.231(6 0.906). 

(NJ5.)—This eau has been deoided on general^principles, and not by reason of 
S. 5 of the Limitation Act. * 
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(6) ActToflBBaClfAdrMFoMit):— 

* The provisions of this sootion are upplioable to on appeal under ■ ■■■■—* 

lU M. 210. • 

(7) Baits under Aot 2B of iB60 (Madras):— 

The provisions of the section are inapplicable to a suit under Madras Aot 
28 of 1860 (Boundary). 8 M. 92.* 

Compare this case with 12 M. 167 noted under section 11 infra. 

( 8 ) Burma Courts Act:— 

The provisions of section 5 do apply to an appeal for which a special period 
^is provided by the Burma Courts Aot. L.B.B. (1872-1892}| 398. 

* 

(9) Oudh Rent Act: — 

Section inapplicable to suits under the Uudh Bent Act. If a suit is barred 
•. during holidays and hied on the ro-opening day, this section ctinnot 
save limitation. 1 O.C. IH‘2 (F.B.). 

,1 » . 

<?.V' 2.—* When the Court Is closed.' 

• 

(1^ EatensloB ^i^lme when Court la closed 

When ji|jties are prevented from doing a thing in Court on a particular day,. 

by any act of their own, but by the aot of the Court itself, they 
^ .:^aro entitled to do it at the first subsequent opportunity, 18 C. 681. 

{N.B.) —Thls^ase has boon decided on general principles. 

(2) Aot YllI of 1869 (Bengal):— 

Where the 15 days allowed by 8, 52 of the Act for making a deposit of the 
, decree amount into Court expired during holidays, the Court permitted 

the some to be mode on the ro-opening day. p O.L 1 .B. 289. 

This case was decided on general principles and not under S. 5 of the 
Limitation Aot. 

• 

(3) Yaeatton—Court opened for reception of papers t— 

(a) When the Court^is closed for the vacation and arrangements ate made foe 
• the reception of papers, the exceptions in Ube section would not epply 

to a suitor appeal presented on the re-opening day, the period of Mmita. 
. tion therefor having expired during the vacation. 5 M. 189 CF.B.): 
*13 M. 447. . 

(hj Case where the High Court refused to teoeive a security bond outhere- 
opening day after a vacation, Ahe time fixed by the Court ior the far« 
mshing of the security having expired during the vacation, the reaemiii 
being that the Limitation Aot was not applicable and the Court wee 
open during the holidi^ transaction of business of this 
• • 3 A.W.N. 254. S 


* This case is undm* IX of 1671, S. 6 of whirb dilTors in wording from 
thsAofB. 6 of tile present Act prae 10 K. 210). ^ 


v71 
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Act XY of 1877 (INDIAN LIMITATION ACT). 

2 .—* When the Court Is closed^' — {cotUimied). 

Review of Judgment 

Tho time during which the Court is closed for vdoation cannot be excluded^in 
computing the oighty-niiic days within which an application for* — 
can be put in on half stamp. U M. 134. 

DepoMt of pre-emption Amount 

If tho last day for-^under S. 214, C. P. Code, be a Uunday, the dep^eit 

will, i£ niado on Monday following, bo in time. 3 A. 85U. 

Pre-emption Suit :— 

Where a deposit could not be made on the bisi day lixed, the same being a close 
holiday, the deposit made on the next ru-opciiing day was held to be in 
tiuic. 4 A.W.N. 217. ^ * 

Memo of obJeotionB 

may be filed on tho re-opening day, if the lime for filing the sain^expircd on a 
day the Court was elosed. 4 A. 430. 

CloM holiday 

The holding of a judicial proceeding on a glose holiday ia on irregularity, and a 
party may either waive the^irrogularity or got the proceeding canceled 
if he httd not waived the irr^ularity. 0 A. 3tiG. 

Close holidays—Return of plaint 

Where, in conscqaenco of holidays, a plaintiff iustitutes hie suit (time for which 
had expired during tho holidays) on tho rc-opciiing day of a Court, 
which Court returns the plaint later, on for presentation to tho proper 
Court, tho plaintiff vvill not bo entitled to a deduction of the holidays 
in computing tho time for his suit in the latter Court. 24 W.U. 2G. 

Holidays—Suit or Appeal 

(a) If time expires^ during holidays, the suit or appeal will be in time if 

presented on the re-opening day. 30 F.L.B. 1^4. 

(b) When time for an appeal expires during tho holidays, the appellant can 

have it admitted on the ro-opening day.'' 6 B. 487. 

(c) If the Court be closed for tho vacation on tho last day of limitation for 

an appeal, the appeal filed on the re-opening day will be in time. 
lA. 263. *" ' • ‘ ‘ 


Christmas Holidays :— 

- -_,),cc close holidays! and they ought to bo excluded in favor of 

suitors. 27 B. 31. 

Application for copies:— * ^ 

If tho tirni? for preferring an appeal* xpires during holidays, and an application 
for copies is xuade on tho re-opening day, the appellant will be onlftlod 
to deduct the time requisite for obtmuing the copies. 2 Bom. L.B. 
221; 25 B. 58C-- 3 Bom. L.U. iA4; 19 A. 342. 
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2.—* When the Court Is closed .*— (amtinn^). 

(13) When decree becomee final* 

* A decree appealable to the High Court does not become fiml, if the last day 

for appealing falls during the vacation of |ho High Court, until the 
ro-opening of the High Court. 7 A. 107 -4 A.W.N. 223 {following 
1 A. 132). 

(14) Acknowledgment of liability during holidays*;— 

Acknowiod'gmont given after three years (the period of limitation) from the 
dale of a bond but while the right to sue subsisted, owing to the inter¬ 
vention of the viieation during which the C/ourts wore cloecd, does not 
Siiv*! limitation. 26 H. 732 4 IJoin, L.R. 608. 

(15) Unauthorized closing of Court: - 

Hven if on the last d.aj' the Court was elosod in an unauthorized manner, tho 
plaintifi will be entitled to present his suit on the next Court day and 
• his .suit will not Iw barred on that account. 8 W.R. 73. 

(IG) Cases under Act XIY of 1859 

(a) A suit would bo barred if tho timo thorofor expired on a holiday. 3 W.R. 
20'). Ilnd, R. C. Ruiings !i and 6--.= B.L.R. Sup. vol. 3C0; 20 W.R. 167. 

• {h) (iaso where, Courtshaving been closed when tlie timo for a suit expired, its 

institution on tho rc-oponing day was held to be in timo. 3 W.R. 46. 

• J.—‘On the day that the Court re-opens.’ 

Re-openlng of Court: - 

-means tbo actual opening of Court for business. Even if tho Court 

should reopen on a day later than the one fixed originally for re-open- 
^ iiig, the suitor will be in time if ho comes in on tho day on which the 

Court actually re-opens. 1 A. 2(f!, 

4.—’ Satisfies the Court. < 

(1) Evidence of snfllcibnt cause 

A party seeking the benefit ol this section ought to place before tbo Court 
ssiXisfactory evidence by meaiu of aflidavit or otherwise, of the cause of 
. • delay. 13 A.W.N. 20. 

( 2 ) Record of reasons^ 

Before arlinitiing an appeal beyond time, the Court should be satisfied as to the 
suHiciency of the cause for non-presentation within timo, and the 
reasons for admitting it beyond time must be recorded. 1 A. 250;' 

11’.R. 1883: L.B.K, (1872-1852), .500. 

S.—*Sufficient Cause.' 

• • 

(1) Mdbning of the words 

» These words ought to receive a liberal consiniotion so as to advance substantia] 
justice when no^ncgligcnco or iniiction or want of good faith is imputa¬ 
ble to an appelUmt. *13 M. 269; 4 0.0. 372* 
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».8 


A.-—What wre- 


? 


(3) Gadm of delay, when to be stated 

An appollant, wiehutg to seek the benefit of this section or S. 6A, must state tho 
cause of the delay at tho time the appeal is filed. 23 P.B. 1903. 

(3) Behearing of appeal—Extension:— 

A Court has no discretion to extend the period of 30 days prescribed by Aft. 
1C9 foj an application for rf>-hcaring of an app<»l hoard ex parte in the 
absence of the respondent. 6G P.R. 13R5. 

(4) Appeal against amended decree :~ 

Where a dooroo is amended, an appeal may be preferred against the amended 
decree, though the appeal against tho original decree may be barred by 
limitation. No applioation for revision con lie. 24 M. 646. 


(5) Illness 

A plea of" 


—-to serve as a sufficient cause for the non-preseiAation of an 
appeal in time must be supported by proof of the strongest hind of 
utter disability to attend to any duty. 2 U.B.B. (1697-01), 451. 
Compare 1 W.B. Mis. 2.3 under the next heading. 


A.—What are sufficient causes ? 

(1) Change of praotioe of Court :~ 

Change of practice of a Court in the matter of receiving i^^peals and the want 
of notice of such change to a party. 101 P.B, 1890. 

(2) Galling for additional folios :— 

Delay caused by Court’s calling for additional folios and party’s supplying the 
same. 3 C.W.N. 55 

(3) Bona-fide error to reniedy 

(а) Where, instead bfappoaling against a decree, a person filed a suit, txrnaflde 

thinking that it was the proper course and, soon after he found out tho 
error, preferred the appenl, the appeal should bo admitted, there being 
sufficient cause for not appealing in time. 161 P.B. 1636. 

(б) A bona fide belief that a certain case was one for revision, and not for appeal, 
and the prosecution of a revision petition. 6 O.G. 183. 

' (c) An appeal wrongly fll^ as from an order, iiistead of as from a deoroe, is, a 
sufficient cause, 1 A.W.N. 9f. 

(d) In this case, pendency of proceedings in revision was considered arsuf^ent 
* cause, the appellant having believed that a revision was his appropriate 
remedy but the High Court having in revision held th^ on^q^peal 
would lie. 5 A. 591=3 A.W.N. 142. 

' ti (*) hr filing an appeal againsif^tfae. original order dismissing a snib may 

ho excused, if there was an application for an order to set aside a 
dismissal by default and snoh 
P.B. 1902. * 


applioation was dismiBsed, 83 
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5,—^ Sttttlchnt CMUS 0 M.*-^('emtintiedJ. 

A.—What are- f—fcontinwdj. , 

(i) Pendency of reviiion proceedings 

-before the Special Judge under the Dpkhan Agricalturutu' Belief 

Act, (the appUcalion being finally rejected an without juriadiotion) 
may, under certain oiroumetanoos, constitute suffioiont cause for delay 
in the presentation of an appeal to^ District Judge. 9 B. 452. 

(5) Withdrawal of appeal* 

(a) -by appellant, is a suffioiont cause for the respondent, who had filed cross 

objections, to prefer an appeal ooncerning the matter of the cross-ob¬ 
jections, though such appeal is barred by time. 33 B. 692 mI Bom. L. 
7G8. 

* But SCO next case, 12 C.L.R. 395. 

(b) Where an appeal is withdrawn, no leave to appeal ought to bo given to the 

respondent, who had filed cross-objections, uuIusk ho can satisfy the 
Court that he was ready to appeal and would have done so within proper 
time if the appellant had not preferred an appeal. 12 C.L.R. 805. 

(G) Proceedings to get one's self declared of age 

Time occupied by a party ifi taking proceedings to got binisulf declared a major, 

* * may be excused in the presentation of an appeal beyond the prescribed 

period. 21 P.B. 1004. 

(7) ^prisonment 

-in% Criminal jail. 211’.ll. IIXM. 


(8) Attaohmont of Appeal memorandum 

The attachment of an appeal memorandum stamped and kept in readiness for 
presentation in Court. 2 U.B.R, (02--9G), 4.52 (0 A. 11 and 656); 
13 0. 78. 

(0) Neglect of ward’s interest by guardian, 

Case where leave to appeal was granted to a w&r4 after his attaining majority, 
though beyond time, the guardian not having protected his interest 
during minority. 20 B. 104. ' . 


(10) Presentation to a wrmig Court—Bonayidemiitake:— 

■ (a) The presentation of an appeal to a wrong Court under a botut fide mistake 
fs " Hulficient cause.” 21 B. 552. 


(5) ‘An appellant having preferred an appeA to the Court of the District Judge 
and bona fide prosecuted it—it being doubtful whether the appeal lay 
to the District Judge or to the High Court—^is entitled to a deduotion 
of the time during which the appeal was pending in the Court of the 
District Judge. 23 G. 526. 

• • 

(11) Treasurer’s Certifieato^ 

. • The production of the Treai^^rSl's Gertiflqpte, after time, to the effect t||ata 
single stomp of the denomination required for an appeal was not avail¬ 
able on the date the appeal was presented, is a sufBoient cause 
T A.W.N. 312,* ♦ 
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Act XY of 1877 fiNniAN limitation act). , [S. 8 

S.— ‘ Sufficient Causes, '--{cmthmed). 

• A.- “What are -?— {ronimuedj. 

Court’s admitting and filing appeal without objection:— 

Thu Court’s griiiitiiidi time (^vithout any objection on the respoiidoiit'K to 
ii pauper appellant to pay Cuurt-luu within a time fixed and filing the 
appeal, on such payment. 20 C. 925. 

Mistake:— • 

Whore, thronglviino mistake, the name of a wrong xiorsoii was entered iiu tliat 
of the respombrnt, and the mintnkc was duly rectified beyond time, but 
before the hearing of the appeal, the appeal was properly itdmitted 
though the rectification was made after time. 8 A.W.N. 5H. 

Delay in office ■— ^ 

A-in the grant of copies. 10 A.W.N. 10, • 

Time for obtaining copy of Decree:— 

The whole tijiic required to obtain a copy of the docreo should be deducted in 
eomputiiig the period of limitation fur preferring an appeal^ 7 C.W.N. 
109, {Disttngtiiiiiivtn) 12 G. !I0). 

Insufficiently stamped appeal: 

Where an ax>pol]aiit, whoso memo, of appeal biul been declared by the taxing 
oflicrr of the Court to Ik: insdfiiciently stamped, ax)plied foe relief under 
S. .8, Aot VI, 1892, he is entitled to such relief notwithstanding the 
provi.sions ol S. 5 of Act VII, 1870, if, as afiict, the stamp is correct, 
13 A.W.N. 45. 

Close of Court for Civil business: - ^ 

Close of an appelhite Court for Civil business by a (lascttc notification and the 
expiry of time for an appciU during such period. 29 I’.B. 1891. 

Substitution of appellants 

The Court ran allow the right*porson to bo substituted as a party, to prosecute 
an appeal instituted in the name, and on bchtUf, of a wrong person, is 
the right pewon c<'iu bring the case within R. h. 4 C.W.N. 58. 


Return of appeal by Chief Court* 

Whore, in a second appoiil. the Chief Court roturnod the appeal on the ground 
that the Divisional Court, that heard th^ first upxjoal, had no jurisdic¬ 
tion, with a diroutiou to re-prescut the first ai)X)eal to the Chief Court 
through the Divisiuuul Court and it was so done after the period of 
limitation: Itciff j^ere was sufficient cause. (>G IMl. 1891 (/ollowiny 

18;i P.H. 18SH (F.B). • ‘ 

• 

Neglect of Court officials 

Delay in the grant of copies owing to the neglect of Conrt officials ill Lssaing 
notices re preparation o? copies. 12 A. 1U5. 

Application for review:— * 

( 4 ) The poudonc^' of an-will b^a sufficient cause, if it was made within 

a roasoii.iblc timeWd with da# diligence, and if the appeal wSro pre¬ 
ferred diligently imn)edi.ato]y after the termination of the proceedings 
for review. 22 W.R. 79; 7 ’ 

89 P-B. 3882 ; 166 P.R. 1883 ; 


(P.B.) ; ia3 P.B. 1888 (F.B.); 
Sup. Vol. 728; 2 W.R. Mis.*35. 
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' S.—'Sufficient Causes.'— i/amtinued). 

A.-'What are-? (vmUinuvd). ' 

(6) Time occupied by the pciidoiiuy of an application for review may, in the 
abBcuuo of special circumstances, bo excluded. Bui a party ought not 
to allow the time for api^cal to expire and then revive that right by 
first applying for a review. L.B.li. (18!)D—KKX)), 515. 


(!22) Review a 

(rt) ./application for--filed after time, the last day being a holiday.-Full 

lee to be paid in the first instance. The Court may refund half the 
amount if satisfied that the delay in applying was not duo to the laches 
of the applicant. 9 C.L.U. 479. 

(h) An application for-filed after the eighty-ninth day must be on full 

stamp, even though the last day expires during holidays. 9 M. 134. 

(23) RciJec&ion of Application to appeal In forma paup^tc— R^ular appeal 

(a) Where a person presented an unstamped appeal raeinorauduin and a peti¬ 
tion for leave to appeal as a pauper and the latter wn.s rejected, the 
former can be admitted, if properly stamped subscniuontly, though 
beyond time. 2'i ll. 849. 

(5) Frosocution of on application for leave to appeal as a pauper, which appli¬ 
cation is finally rejected, is a sufficient cause for presentation of a 

regular appeal after time. 47 P.B. 1809. 

0 

(e) Whore, on an application by a purdalmashia lady to appeal os a pauper being 
dismissed on the ground that it >vns barred by limitation and on on 
ca- *Mrtc order lioing piisscd, subsoquently, giving permission under this 
section to file an appeal on full stamp paper, the lady preferred the 
appeal on stamp paper but nufre than two years after time, hold, by 
Tyrrell, that the appellant had* mode out a sufficient case for the 
exercise of the Court’s discretion under this section. (Mahmood, J. 
dissenting). G A.W.N. 245 = 9 A. 11. 

(N.B .)—But this decision Wite upset on a Letters Patent Appeal—^2c 9 A. (>65u 
7 A.W.N. 1#5. 


•24) £>anser4 omission to show document: - 

Where the pluintifi's counsel did not show the document on which he relied to 
‘ • the defendant’s counsel, who relief upon the statement of the former 
as to the effect of the document,' and an application by the defendant to 
review the decree against him on discovery of the real effect of the 
document,. was mode, the tabovo circumstance held to he justified, 
though theapplioation was beyond time. 11 G. 7C7. 

• 

(25) Appliostion to set aside an aba^ment order• 

• • An_iu execution by an executor, may be admitted after time if there 

were satisfactory reasons preventing the executor from continnii^ the 
executioU'proo^edi^B started by the testator, (s.p.) his waiting till th'- 
grant of probate, whioh was contested. 39 F.B. 1903. 
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*Suttleleat CMuaes»*-^(continued). 

' A,—What ara- . 1 {cmdinued). 

(96) P«tttloB nndar B. 108, C.P.0t !-< 

Time ooci&Jpied by a ^tition under S, 108, C.P. Code, under the erroneous belief 
that a decree was an ex parte decree, may bo excused, when a tegular 
appeal against the original decree is put in. 21 P.B. 1904. 

(27) TfttDslation of JodBrnent 

Extreme delay fia furnishing—145 P.B. 1888. 

(98) lIlnoM of Kukhtar:— 

The illness of his Mtikhtar and the client’s ignorance of it. 9 M.l.A. 26 

(P-C.)- 

(99) Mistake of lav 

(a) A->—due to an honest, though mistaken, belief formed with due oare and 

attention is a “snffioiont cause.” If not formed with duo care and 
attention, it will not be. , 13 M. 269 ; 8 O.C. 265. 

(b) Bona fide-^-ia a sulKoient cause. 19 A. 348 (F.B). 

—This was a case under S. 14. 

(c) A bona fide mistake of law os to jurisdiction. 2 0. 0.138. 

(30) Ignoronee of law 

faj Ignorance of law unaccompanied by negligence, inaction or 'want of boaa 
fides will be ‘sufficient cause’ within the moaning of this sootion. 
13 11.269; a O.C. 13. 

lb) It cannot be laid down as a general proposition thnt-is not a sufficient 

cause under any circumstances j but the principll that ignorance of 
law is no excuse con be departed from only under very special ciroum- 
stanoes. 81 P.B. 1886 (F.B). 

(e) Case in which-was considered as sufficient cause. 43 P.B. 1889. 

(d) Presentation of an appeal to a wrong Court in ignorance of the provisions 

of law. 184 F.B. 1869. 

(31) Mlsleadliig order of Ooui;^ 

Where the Court directed the appellant to make up tho deficiency in stamp 
within a certain time and the appellant paid thevdditional stomp within 
the time given but after the period of limitation for tho appeal, the 
appeal should be admitted as the appelAmt was misled by &e order 
of the Court. 10 A.W.B. 122 (diatifiguiahvng 12 A. 129). ^ 

(32) Diwretion to extend time 

The Court has a discretion^ extend the time aHowed* by tho JBilles of 'Ckiurt, 
Chap. 6, Buie 6, for a motion tp vary the report of a Commissioner for 
taking accounts. 9 B. 260. 

. * 

‘ B.--WliatireirOT- A 

(1) nBn| 1 b wrong Court 

. --^knowing the right Court to which the appeal lay; where in such a 

case, the wrong Court dismiCes the appeal and the appeal is soflght to 
• be presented to the tight Court after time, the latter Court will not 
deduct the time occupied by the appepl in the wnmg Court. 28 B, 
286-6 Bom. L.B. 947. * 
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S,—‘Su/f/cieat Csuaes.'—(continued). 

B.— What are NOT -1 (coniinuedj. 

(1) FreTiouB application in wrong Court 

Pendency of previous application for execution in a Court which had no juris* 
diction to execute it. 24 W.B. 405. 

(3) Appellant’s persisting in wrong oonrse:— , 

An appellant’s persisting in appealing from a decree as jf it were from an order, 
though his attention was called to his erroneous course is not ‘ suffi¬ 
cient cause.’ 15 A.W.N. 242 ; But sec 1 A.W.N. 

(4) . Error of a subordinate official :t— 

A partj^ misled by the error of a subordinate official granting copy of judg* 

' luont, and not by any order or judgment or practice of the highest 

Court in the Province, canuot claim the benefit of’‘this .<iection. 
1 O.C. 47. 
a 

(5) MlstaJco of Counsel 

in failing to read the contents of a deed is no suffioiont cause for the admission 
of an application for review after time. 13 C, 62. 

(6^ NegUgeuce of Pleader* 

Want of due care and attention on the part of a Pleader or Pleaders engaged by 
an appellant in jail in seeing to the proper presentation of an appeal. 

• 4 ^.0. 303 (B). 

(7) Negligence of Lawyer’s Clerk 

-—in not carrying out his master’s orders and not filing an appeal in Hmn 

or not making over the appeal to another Lawyer is not a sufficient 

• cause for the admission of an appeal beyond time. 2 (1892_ 9 C), 

450. 

(S) Time for legal advice and raising flinds • • 

Time spent inAaking legal advice and procuring funds do not amount to suffi¬ 
cient cause. 5 O.C. 163. 

Id) B^wneous legal advice 

* ' is not a sufficient cause, 5 O.C. 384 ; 30 P.B. 1886, 

(lU) Mistake in computing tfane* 

A-is not a sufficient eaftee. 2 U.B.B. (1892—1896j, 456. 

(llj Delay In getting return of records :--g ^ 

-from the B^nue Courts is not a sufficient cause in a suit for deolara- 

• * tiou of right to office of Kurnam and for recovery of omolnmentg 

' brought by a dismisBed Zemindari Karnom. 11 M.L.J. 406. 

• -m 

(12) Poverty 

is not a sufficient cause foe the admission of an appeal after time. 13 ^ 73 * 

9 A. 655 (F,B.5-7t.W.N. 166; 9 A. 11 - 6 A.W.N.o246. 

V 72 
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S. — ‘ Sufficient Causes. '— (eoniiimed). 

* B.—What are NOT -? (eundmted). 

(13) Appellant being a woman 

The fiict of the—■'-, u widow rtiul not in very good r.ircnmstnncoR in not ft 

nufhcioiit eaune fur the admission of an appeal after time. :i 0. 

r.L.R. laa. 

f 

(14) Pardanashin lady 

Appoll.'uit being a -. !i A. (i5S (F.B.)- -7 A.W.N. iHo. 

(15) Negligence, caFeleBancea or want of means 

is not ftsuhlciL-ut ciinso for delay. 12 A. 4fil. 

(1(>) Illness:— • 

A mere plea of---is not niiHicicnl eanae. 1 W.U. Min. 23. 

(17) Application for leave to appeal as a pauper:— ' 

(a) A paupuc api>ellant applying for leave to apptml has not thusiome indulgonec 

as to delay as regards presentation of his application for leave as n 
person not a pauper has as regards his appeal. 2 M. 23U. 

(b) An-which is itself too late cannot afford a sufiicient cause for the 

excuse of delay in |>rcsct4ing a regularly stamped appeal. G Ikmi. 
L.R. 373. 

(c) More prcsnnlatiun of an application to appeal in fwma jMuperis and re¬ 

jection of the same is no sufiicient cause lor a duly stamped appeal 
being presented after time. 150 I'.T^.B. 1001. * 

(IS) Expsjpte decree, appeal against 

Whore an application to set aside an exparlc docruo failed, the period occupied 
iu this proceeding cannot be deducted in coinputiiig the period of 
limitation for an appeal against the original decree. 2M (.'. 325. 

(101 Personal excuse of oneLoY several appellants: - 

An excuse personal*to an appellant who is not jointly interested in certain 
matters with the other appellants cannot sav%tho appeal from limita¬ 
tion so far as the others are concerned iu respect of snclv matters. 
25 B. GOO=3 Bom. L.R. 400. * 

• 

(20) Appeal by a convict .— • 

I'hc fact that a convict in jail thought that ho had no right of appetU and that 
his relatives woitld appeal if he had a eight is not a spfi^iont dause. 11 
A.W.N. 10. • 

(21) Omission to add parties in appeal :~ 

Where a person does not show sulHcienl cause for not prosecuting an appeal, 
within the period prescribed, by the addition of any pi^ty o^iitlcd or 
, clhoewisc, his appeal cannot be sustained. 10 C. 445. 

(22) Withdrawal of appeal—Cross-objections:— •* 

A-by an appellant is not a sulbcient cause for the respondent to prefer 

a regular appeal beyond time^as oigatds his cross-objections. 16 B. 
249 j 10 B.H.C. 307. 
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Act XIT of 1877 (INDIAN LIMITATION ACT). 

S. —‘ SufUcient Causes. ’—(couHnited). 

, B.- -What are NOT - O^niinued).* 

(‘jS) Rejection of croBS-obJections 

Wboro, in iin by one of several dofenilants, *h(i plaiiitill-respondont pro- 

fomsd urusn-objecliioiis seoking to mako the iion-appoaling co-dcfon- 
diiuts liable, and such ci'oss-objoctions were disallowed, permission to 
put in a regnlai' appeal, after oxpir/ of time tliercfor, against tho non- 
appi’iiliug (!(i-dcluudants was refused. 30 C. COt (GOO). 

(34J Pendency of an appeal- Review of judgment: 

The-is no suiricient winse for the prosodlation of ■iii application fora 

review of judgtiitaii aflur time. 3 B. '2C0. 

(25) Pendenoy%f a Second appeal 

, ’■ is not a siilficiont cause for delay in applying for review of judgment. 'J W.R. 
301. 

(201 RevietP of Judgment 

(rt) Time occupied by au application for --cannot l)o excluded from timo for 

appeal as a matter of right. Id M. 31; 7 M. 58d ; 16 \V. R. Gl. 

(b) If, howe\er. the proceeding^ for review had been prosecuted with duo diligence 
« auil there had been a rciisniiablc ]>roKpoct of succoss, thereby avoiding 
tliu necessity for au appeal, the time may be oxeluded. 7 M. 584 ; and 
Sir eases Nos. 21 and 22, under heading A mpra. 

(c^ Tho mure presentation of an application for-,whero it is not shown 

tbafHhc grounds tberufor are roasouabJj and proper is not a ‘ snllicieut 
c.ausu ' of delay, l.'l C. 242 ; l.S B. 84. 

(tl) Whore an applicant for review allowed a long period to elapse (more than 3 
months) before ho filed th«' application, habi, that there was no sufli- 
* cicMit cause for oxoiisiug the delay, notwithstanding that there wore 

extomiatiiig eircnmstanccs. 4 A.W.N. 330. 

(37) Ignorance of law :— * • 

(a) Mere ignorang^t of law cannot bi; ri'cognisod iis a suDiciont reason for delay. 
12 B. 320. 

|5f I’rosontation of an appeal to a wrong Court in ignorance of hiw is not a “ sufli* 
* 'ciout cause" for iulinitting tho same appeal beyond tho period of 

limitation in the proper Court. 10 A. 524 --.8 A.W.N. 218; 10 A. 587. 

. • 

(28) Mistake of law* 

\ -(liu! to an houest, though rnistakeu, belief formed with dno care and 

• iitteution, is a‘sulticiuutcausc.’ If not formed with due care and 

attention, it will not be. 3 (9. C. 2G5. * 

(5)^ is not a sufficient eanse—I’er Malimood, J .—13 A. 461 (F.B.) 

(29) Altcpation of view of law ^ • 

• • («) A new exposition of tho law by a Pull Bench ruling or a Privy Council 

decision ia not a sufficient cause for delay in appealing or applying for 
review. 9 W.^. 181 (F.B.); 18 W.R. 317; 19 W. R. 189; 5 B.H.C. 
107 : 2 A. 287. * 
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S.—*Sttfficieat Causes- ’—{continued). 

*B.—Wbatare UTOT-f (continued!/. . 

(6) A new stafcomeat of the law by a Iligli Goart ia not a suffioiont cause for 
delay in ajljiealing or in applying for a review of judgment. 10 IV.B. 
178'-2 B.L.R.A.C. 184 (Note). 

(80) Igaoranoe of effeot of «|(tid^ent 

An -ta no .ooffidant'dausc for the late presentation of an application for ,- 

review. 8 B. 2G0. 

(SI) Peadonoy of appeal in one of two similar halts 

Where, in two saits bronght at the same time by exeentors raidng the same 
qaostione of construction in respect of the same will, similar decisions 
were given and one of the defendants in one suit preferred an appeal 
with the result that the decree in that suit was reversed, subsequent 
application by plaintiff for leave to appeal from the decree in the other 
suit .after time therefor h<ad expired, was not allowed, notwithstanding 
that they wore executors, on the ground that there was not sufTioient 
cause for the delay. 14 B. 3611. 

(33) Retnm of plaint and ra-presentatlon in wrong Court:— 

The dismissal of a suit on the. ground of want of jurisdiction and return of jibe 
plaint for presentation to the proper Court and the proseoution of the 
suit in another Court, which also being one without jurisdiction re¬ 
jected it, is no sufficient cause foe admitting an appeal boyon^ time 
from the original order of dismissal and rdlurn of plaint. 115 
P.B. 1881. 


* Exercise of diseretloa.* 

(1) Qroat of time to appeal , 

If, on dismissing an application to appeal in fortna pauiteris, a Court grants 
time to the afpoiiant to stamp the appeal, it exeeclBes its discretion in 
- admitting the appeal after time in a reasonable manner. 11 G.P. 
L.ll. 3. 

(3) Granting time to file regular appeal* 

(a) When, on the dismissal of a jietitioD for leave to appeal in forma the 

Court grants time to the appellant to file a regular appeal, and sueb 
time happens toJ;ie beyond the period of limitation prescribed. for the 
appeal, it is an exorcise by the Court ^a discretion 'Zested in it uirdefe,' 

this section. 26 A. 829aaA.W.N. (1904), p, 24 (a/iprovMtp 23 B. 

- ' ** 

(b) diacietionaFy power vested j)y this section m^^ht be exercised as well ^.the 

Court to which an appeal had been transferted as by the Goart to 
which it was originally presented. 17 A.W.N. 15. « ' 

* (e) Whore copy of a dtxttee was not |^esented with the memo of appeal but was 
presented, after the period of limitation for the appeal had*etpired, 
with an affidavit explaining the delay, and was accepted by the Court, 
such aooeptauce must bo taken to hayo been made in exercise of the 
discretionary power vested by this section. 17 A.W.N. 15, 
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5.— * Saifhient CMtt 80 B»*—(contimud). 
* Bxerciae of diteroHon.*— [continued). 


-f' 

%fu 


The admission of on appeal after time is purely disoretionary with the Appellate 
Court, having regard to the particular facts established before it. 
13 C. afjfl. 

(e) If an appeal is oiit of time owing to delay in - obtaining a copy of decree, the 
Court may. excuse the delay and, (tdmit the appeal. 7 C.W.N. 109 
(3C.W.N. 56). '* 

(8) BAOonil'appeal 

(a) If a lower appellate Court has exercised its discretion, after perfect enquiry 

auci due consideration, in a sound and reasonable manner, the second 
apiKillato Ck>urt cannot interfere with the discretion, however wrong 
* the conclusion may bo; but, if the lower Court acted arbitrarily, oapri* 
ciously, or with prejudice, or exercised its discretion without any legal 
materia] to support it, such exercise of discretion is liable to review or 
appeal. 3 0.0. 37 ; 33 B. .'jl3: 0 IJ. 304; 7 W.H. 337 ; 3fi A. 71; 26 A. 
327.T.-A.W.N. (BKM), 23 ; 106 P.R. 188.'>. 

(o-l) The High Court bus power, in second appeal, to look into the grounds 
which a Judge in the lower appellate Court has given for admitting an 
.appeal beyond time. 8 C. 351; 2 B.L.B.A.C. 184 (Note):=:10 W.B. 

• 178; 11 C.L.B. 177. * 

(b) A mere diileronco in view as to the mode in which the discretion oonferced 

by this section ought to have been exercised is in itself no ground for 
interference by the High Court in second appeal. It ought to be 
satisfied that the exercise of the disaretion was judioially unsound. 
25 M. 166; 9 A. 244 (246) ---7 A.\V.N. 29. 

(o) Whore facts having a material bearing on the exercise of discretion have 
not been oonsiderod, the exorcise of discretion is judicially unsound 
and the second Appellate Court^will correot ihe error. 11 M.Ij.i7: 406. 

(d) But. where the lower appellate Court failed to exorcise its discretkni in a 

sound and reasonable way, the supe^or Court would interfere; Also, 
where the lower appellate Court admttfr an appeal after time ou in* 
Bufiq^nt grounds. 92 P.B. 1886. 

(e) Case in which the I’rivy CounoU refused to interfere with the diaete- 

tion of thta High Court in refusing to admit an l^peal bey<^ time, 
^ . not being satisfied that the High Court was wrong in the exetoiae of 

its discretion. 30 C. 309 (P.C.) 

(/) A Court failing to give an appellant any opportunity to suhstantiate his 

* • allegation attto the cause of dolay^n presenting an appeal faUs to exer* 

cisfl the judicial disomtion vested in it by this section. 8 A.W.N. 196. 
(g) Case in which the Privy Council reversed an ordev of a High Court in 
India granting review of judgment after a very long dslay^ 7 M.I.A. 

383 (P.C,)- 

(4) AppeA dlimisied for default 

Where an appeal dismissed foe ^fault is restored to file, the party affeotedf can 
* * contend in a higher appellate Court that the order dismissiM the 

appeal for default became final, as no application for restozatidf was 
made till after,the expiry of 30 days from the date of dismissal thereof. 
44 P.lt. 1882. * 
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S.— ‘Sufficient Causes.’— (emtinued). 

‘Exparte admission of appeal—Remedy.’ 

(1) ExparCe admission, effect of:— * 

(a) The order for admip^ion of an appeal iiiidor S. .0 made before issue of iinliuo to 

reapoudeiit, is m ej; }>arie order and cannot bind him. lie in.ay 
question the order at the hearing, and thu Court may set it iisido. 
14 JJ. .504 : 0 lil. 4,50; .5 (3. 1; 1 A. 31; 13 W.H. d45 ; 1 A.W.N, 88 . 

(b) If the appeal cfauies on for hearing before ii Subordinate Court to which'it is 

transferred, the latter CoulL may also set aside the ej: pnrfc order 
admitting the appeal. '21 M. 228=7 M.L.J. 188 ; 2 C.W.N. 4G1; 
8 C. 2,51. 

But see 5 C. 1. which holds that a Subordinate Court to whi^ih the appeal is. 
referred cannot .set aside the order. T ' 

(2) Power of Court hearing appeal 

A Bench hearing an appeal is competent to set asido an a'parte or({pr admitting 
an appeal lieyond time, fi A.W.N. 24,5=9 II; 1 A. .34 (F.B.). 


*5 A. Whenever it is shown to the 8.itisfaetif>n<''of' tlie Court that 

an .appeal or an applieaticni for a review of jurlgiiient 

tain appeals or appli- . was presented after the e.\pir.ation of the period ot 

cations for review of limitation prescribed for such .appeal or application 
judgment. _ ^ 

owing to the appellant or applicant liaviiig Jieen 
misled by any onier, or pr.aotice. or judgment of tbe ifigh Court of the 
Presidency, Province or District, such appeal or application, if otherwise 
ill accordance with law, shall for all purposes be deemed by all C'ourts 
to have been presented within the period of limitation prescribed 
therefor. 

• * (Old Acts) 

(.V.B.)—Neither of the two previous Acts contained a ^ovision similar to this 
section. 


Scope of Section. 


(Ifoten) 


Thin section is, like 8. 14, # mandatory one; hut it docs not oxoludc the dis. 
crotinnary power of the Court, jindcr S. <5, to excuse delay iu present- 
ing an appeal. 20 B. 730. 


t.—‘ Shown to the iatMaction of the Court,’ 


IPreduetion of evidence:— u 

A party seeking the benefit of this senior) ought to place b.-forc the Court evi¬ 
dence, by means of ailidavit or otherwise, suiBoientto .atiefy tlft Court 
that he h entitled to the relief sought. IS A.W.N. 26. 

yhis Bootion was newly added by Act Vl of 1892. 


« 
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6 . When, by any special or local )aw<'> now' or hereafter in force 

„ . , , , , in Hritish India, a period of limitdtion is specially 

^ Speoiai and loojil ^ _ . . 

laws of limitation. prescribed for any suit, appeal or application,^^' 
nothing herein contained ^all affect or alter the 
period so prescribed. 

(Old Acts). 

[When, by any law not ineiitioiuMl in till' 8oliediflb hereto annexed, and 

now or lieroariier to be in force in any jjart of Dritish India, 

of 18^' a period of limitntioii differing? f?i»m that prescribed hy 

this Act. is especially ])re.si;ri)M'd lor uiiy suits, appeals nr 

l|pp1ications, uplhln^ herein c(»ntained shall affect sitcli law. 

«■ » 

And nothing lici-eiii coiituiiied sliall iilTect Uie ]>eriods of limitation pres¬ 
cribed f<ir ap])eals from, or iip])liciiiions to review, any decree, order or 
judgment sf a High ('oiirt in the exercise of its original jurisdiction. 

ir//e», hyarij/ Ian' nor or lisrenfter lo be itt form, ti nhorter period of limi- 
lalion than, Hmt preecribed by thin Act is s-jtecially pres- 
cri&ed/wr•//te inslituiion of a piriicular mit, sw:h shorter 
* limiUUion sltall fte, applied noticithsiamling this dcL] 


t—’ Applicability of Act to cases under special or local laws.* 

• (Notes) 

Save as to the period of limitation, the other provisions of the General Limita¬ 
tion Act {e.g., provisions of Ss. b, 12 <b 14) are applicable to proceedings 
luid snits under special or local Acts, fi C. 110>a4 C.L.B. !)71; ,5 C. 

• 314 ; 8 C. 010=10 C.l-.B. 10 C. 205 ;-8 B. 529 ; 10 M. 210; 12 

M. 1; L.B.B. (1872-1892), 3fJ8 ; 23^A. 277. 

• 

Proceedings under the Civil Procedure Code:— * * 

(a) -,^ot being proceedings under any special or local law, are governed 

by the General Limitation Law. 1 C. 22Gi-S I.A. 7=25 W.B. 285 

(P.C.). • 

* (b) S. 7 of the Limitation Act hold applicable to an execution application 
under S. 2.80 of the Civil Procedure Code. 16 B. 536. 

(c) ‘ The general rules of B. 5 of the Limifttiou Act were applied to an applica¬ 
tion for execution under S. 230, C.P.-Qode, on the broad principle that, 
whore parties are prevented from doibg a thing >n Court on a day not 
on account of any act-of theirs but by reason of the Court being dosed, 
they are entitled to do it at the next possible opportunity. 18 0 . 681; 

* (See also 18 0. 231 on the same point), 

(1) . ^egietration Act (III of 1877) 

(a) The provisions of S. 5 of the Limitation Act apply to suits undoc S. 77 of 
the Uegistration Act. 8 C. 910=10 C.L.B. 833 ; 74 P,B. 1890. 

But see "J M. 249 = 7 M.L!^. 94 (noted ii0-a). 
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t,—* Appllcmblllty 0 / Act to catOM under special or liteal laws^---{eon1»imed). 

{b) Tiw ^visiouB of S. 7 of the Limitation Aot are inapplioable to euita 
under B. 77 of the Bogistration Aot, on the ground that the provieicmfl 
of S, 7 of the Linutation Aot are applicable only to thoeo cases to 
which limitation is provided by the third column of the second 
schedule of that Aot. 18 M. 99 (F.B.) 

(c) Nor do the provisionB of S. 5 of the Limitation Aot apply to such suitst,' 
SOM. 219-7 M.L.J. 94. 

(3) 11A tt Vio., Chap. 81, (Imolvenoy):— 

The provisions of S. 6 of Mie Limitation Aot as to the last day being a holiday 
arc applicahip to an axipeal under the above statute. 14 M. 404. 


(3) JLet lit of 1888,8 80;- 

(a) It is the above section of the above Act, and not the General Limitation 

Aot, that was applicable to a suit by a Hindu reversioner to reeoyer 
property alienated by a Hindu widow and forfeited from the alionee'to 
the Government and granted by the latter to a stranger Ss reward for 
loyalty. 18 A. 108. ^ 

(b) 1 I.A. 167 (P.G.)—31 W.B. 318 decided that the .^^ij^ons of Act 

XIV of 1869, relating to the benefits of minority, ooul& ^he imported 
into Aot IX of 1859, whiohewas a special enactment. 


( 4 ) 


(S) 


Suit for rent under Aet X of 1859 (Bengal)•S mb' 

A-is not governed by the general law of limitation but provisions 

of Act X of 1869 (Bengal), on the ground that Ai^^ of 1869 is a 
complete code in itself. 19 W.B. 5—16 .B.Tj.B. (^.G.)O^l^ote); 18 G. 
368 (F.B.) ; 5 W.B. (Act X Buliiigs). 641. ^ 

Aet HI of 1881 (Bongal Hiuieipalliy)^ 


ims dams^ 
she CommlR 
sise, of tlra' 


B. 87 of-is applicable only to those cases whore the plaintiff claims dams 

or compensation for'some wrongful act committed by the 
sionets or thmr Afficera in the exercise, or bona fide exercise, 
statutory powers. 6 G. 8 (F.B.) 

As to notice to be issued under Bengal Act IV of 1876 (IM^nicipal ConHoUdnllon} 
.see 18 C. 91 (F.B.). 




(6) Aet YIII of 1888 (Bengal Bent) 

(a) The provisions of S. 5. of the General Limitation Act as to a arnt.'^tiie laf 

day of limitation for which falls on a close holiday, do not apply t( 
a suit under the above Act. 4 0. G.L.B. 643. , • 

(b) But seo 5 0. 314, 5 0. 006 and 7 CL 690, which decide that the provjsioa 

of B. 5 of th^Umitation Act Ho apply to salts under the above Act. 
The period of limitation i^pt, in the absence of a special a greftmAn| j b 
calonlated from the last day of the year fdUowing the expiration cl th 
year for which the rent is claimed. 5 G. 713—6 C.L.B. 40. 
fd) The provitiems of B. 7 of this Act are not applicable to a suit for ai^-iattiy c 
' = rent under the above Act sScrued during tiie plaintifi’s mih«ity, o 
the ground that 8. 7 applies only to those cases to which Hmit a tin n ■' 
provided by column 8 of the seooncL schedule of the Li mi tati on Ac' 
17 0 . 868 . » 
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t,—* Appilcablllty of Act to cases under special or local laws’—{contmtietl). 

(7) Act VII of 1880 (Bengal):— 

■ The provisioiih (if H. 14 of tho lamitulion AcL wore held iippliciiblc Uj i)rooecd- 
ing8 under the above Act. 2U C. 264, 

(H) Act YIII of 1885 (Bengal Tenancy):— 

(cl) Art. 3 of Sch. iii applies only to suits brought by an occupancy ryot against 
his landlord and not to suits against trespassers. 15 C. 317. 

(6) ^t» suit •iigaiiisL tho landlord after dispossossTon is govomed by the 
special provision of limitation contained in the abovomentioned 
article 3. 16 G. 711 ; 17 G. 026. 


(c) The deposit rc(juired to bo made under the Act fur the setting aside of a 
*s:ilu held thereunder may bo iiiado ou the ru-uponiiig day, if the last 
day for siiuli ditposit happens to bo a close holiday. 16 G. 231. 

{N.li.) Thin ease and l.S 0. 631 have boon decided on general principles and 

* not with r(^fnreiico to S. .0 of the Tjimitatiou Aot. 

(9) Act XI^iBBl (N.W.P. Rent) 

provisions of section H of the general Liinitatiun Act are applicable to 
rent-suits under the abo^’e Act (N.W.)’. XII of 1681), on tho ground 
that the latter .\ct is not a complete code in it.self and also bocuiiso 
S. 5 of the Limitation Act does not affect nr alter the period x>rcscribud 
for the suit by tho N.W.t*. flout Act. 23 A. 277 (dissenting frmn‘Al A. 

* .•'4 22,#iotud in/fa). 

(b) also to applications under the ubovo Act. 13 .\.W.N. 117. 

(e) But 21 \. 22 holds that S. 5 of the Limitation Act is not applicable to a 
suit under S. 93 {h) of tho above Act, ou the ground that Act 
Xir of 1681 specially prescribes periods of limitation. 

(rf) Ss. 9.3 (h) and 94 :~A suit by one coll^cthig co-sharer against other 
. collecting oo-sharors, not being lambardars of tho mahal, for profits 

eollocfed by the latter (i. e.) defendants, over and above what was due 
to them, is governed by the special limitation in B. 94 of tho above Aot. 
IG A. 28 (F.l.) 

(e) Ss. 84 and 148 of the Act are applicable only to tho particular class of 
suits tnontioned therein and not to jjjaits for declaration of right to, 
* and possession of, tho land in respect of which tho rent accrued duo. 
10 A. 347=8 A.W.N. 62. 

(/) S. 93 (h)A suit by a reoor^d co-sharer again / the latiiibardar foe 
recovery of his recorded share in the profits of the village is governed 

• by the three years' rule. 12 A.W.N. 45. 

(g) A suit for ejectment by a laMlord against on ocenpancy tenant and the 
latter’s mortgagee is governed by the general Limitation Act and not 
by tho limitation provided in S. 94 of tho above Act, since the mort- 
gagee-defendonf is snstranger, 14 A. 223. 
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I.—* ApplicmbUtty oi Act to cases under special or local iaw&.^~{a»dmued), 

(10) Aet XV of 1813 (M.WMuBioipalitieB) 

(a) S. 48 of tho above Act is applicablo to suits brought against a Municipal 
Committee for something done under that Act, in which compensation 
was olaimeil, and not toAhose in which compensation was not claimed. 
To other cases, tho general Limitation Act is applicable. 4 A. 108 — 
2 A.W.N. 63: on appeal, 4 A. 339 (F.B.)-1 A.W.N. 148. 

I 

■ (b) B. 22 of the Limitation Act is applicable only to the case of a person per¬ 
sonally made a party to a suit, and not to the case of a Municipal 
Committee sued in the name of their officer. 2 A. 296. 

(11) Act XVlll of 1873 (M.«.P.) :~ 

The provisions of S. 15 of Act IX of 1871 f S. 14 of the prjsont^ ,Act) not appli¬ 
cable to suits under Act XVlll of 1873 (N.W.P). ] A. 254. 

(12) Act VI of 1373 (Bombay Distplot Municipalities) 

(a) Tho provisions of B. 14 of tho Limitation Act arc applicablo to^a case under 

8. 86 of the above Act. 8 11. 529. 

(b) 3. 86-is not applicable to suits in the nature of actions in ejectment, 

to which the general Limitation ^ct it is that is applicablo. 6 H. 580: 
Compare 1811. 19. • ^ 

(c) SocUon 86 is applicable to every claim of a pecuniary character arising 

out of the acts of a Municipal bodyorito offioers, who may have com¬ 
mitted illegalities not justified by their powers in the hona fide dis¬ 
charge of thoir duties, 811.421, '* 

(i) In 7 B. 899, the point whether S. 8G of the Act applies to an action for 
money had and received was left open. 

(13) Act XVII of 1879 (Dekhan Affrlealtarlsts' Relief) 

{a) a. 72 -- Though tho action against a principal debtor may be barred 

under the genorill Limitation .Act, that against the surety—an agricul¬ 
turist—^would be saved by S. 72 of the above Act, which gives an ex¬ 
tended period against all agriculturists. 5 B. G47. 

(h) Butt vrben the agriculturist-surety is ms4e a co-defendant in a suit on 
a money-bond, tho ordinary law of limitation would apply, and not the 
period of 6 years allowed by S. 72 abovemontioned. 9 B. 461. 

(14) Buraa Gourts Actw ^ ^ . 

(а) The general provisions of S. 5 of ^he Liraitetion Act arc applicable to an 

appeal, for wllich a special period is provided by the Burma Gourts Aot. 
L.B.R. (1872—1892), 3^8. 

(б) A second appeal under S. 27 of the Burma Courts Act was not Bubj ^'((0 

the Uraitatioa of time prescribed for appeal to a High Coiflt undaf Act 
XV, 1877. 10 G. 946. ^ 

(15) Oudh Rent Act:— 

» The provisions of S. 6 of tho Limitation Aot are iniipplicahle to suits the 
^ OudlHaitAa. 10.0.183. • * 
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t.—*AppUcmbUity of Act to cases under specM or local laws.*-~{oontinited). 

(16} PaiUlkb Act 

* Tlio provisioub of S. 7 nro not applicable so as to extend the period of thirty 
days prescribed in S. 40 (2) of the Pimj|ib Courts Act in favor of a 
minor. 60 P.R. 1897. 

(17) Act lY of 1873 (Puqjab Huniclpalltyl:— 

S. 19-Whore an act is not done by a Municipal Committee in the exercise 

^ of its statutory powers or in the boliof that it Mad the power to do such 
act, the special period provided in S. 19 would not apply but the pro- 
visions of the general 1 imitation Act would apply. 10 P.B. 1877; 
79 P.R. 1884. « 

(18) Act XXYHI of 1B60 (Hadras, Boundary) 

(а) The provisions of S. 5 of Act IX of 1871 tteld inapplicable to a suit under 

the above Act. 3 M. 92. 

(б) ^ The provisions of B. 14 of the Jjiinitation Act urn applicable to a suit by 

way of appeal from a decision under S. 26 of the above Aot, 12 M. 1. 

(19) Act III of 1871 (Madras District Munieipalities) : -- 

S. 168-.A suit liy a contractor for price of timber supplied is governed by 

^ the genera) Ijiinitation Act. and net by the special provision of liraita- 
tiun contained in the. uliovc Act. 2 M. 124. 

(2U) Act II of 1864 (Madras Reyenuo Recovery) 

« (a) S. 59-A suit by a mortgagee’s assignee for rocuvory of money due under 

ttSi mortgage bond on the seourity of property sold in revenue auction 
for arrears of revenue, is governed by the special provision as to limita¬ 
tion contained in S. 59 of the above Act, and not by the general Limita¬ 
tion .\ct. 10 M. 62. 

• (b) But SCO mid compare, 15 M. 219. ^ 

(e) The above section is applicable not only to sales &at are illegal by oontra- 
voning tho provjsion.s of the .\Gt, bufT.'^so to sales affected by irregulari¬ 
ties. 17 M. 134. * " 

(d) A suit 4o sot aside a rovomic-salc hold under Madras Act II of 1864 
(Revenue Recovery) on the ground of fraud, is governed by S. 50 of 
that Act au!l not by art. 95 of tho general Limitation Aot. in such a 
- case tho suit must l>c brought within 6 months of the discoveiy of the 
fraud. 12 M. 168 (F.B.); .3 M.L.J, 255 (disiinguishitiff 9 M. 457) ; 
. ^ 17 M. 189 (1§3)*4 M.L.J. 80. • 

Aot YIll of 1865 (Madras ReiA Rdcovery) 

(a) The provisions of the Act are inapplicable to suits under the Bent 
Recovery Aot. 8 M.L.J. 258. • 

(6} - An appeal under S. 69 of the above Act is not governed by the provndouB 

. ' * of tho general Limitation Act. An appellant, under the former Aot, 

will not be entitled to (|j[i exclusion of the time occupied in obtaining 
copies of the judgment appealed against. The ground of decision in 
this case is that S. 69 of the above Act docs not require a oopyief the 
judgment to 1^ produced and that the Act is a complete code in itself. 
20 M. 476. But s4h 2 M.L.J. 217. 
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t.—* Applicability at Act to cases under special or local taws. ‘—(continued). 

(«) The provisions of S. 14 of the Limitation Act have been held applicable to 
suits midor S. 7R of the above Act. 1‘2 M. 4G7. 

(d) B. SI-A suit b}' a landlord to enforce acceptance of pattahs tendered by 

him or snnh other pattahs as the Court might consider proper and 
enforce execution of inuehilikkivs in .ncoordanco therewith, is not 
governed by the special provisiori as to limitation contained in the 
above f.cction but by the general Limitation Act. 13 M. 3C1. 

(22) Act Y of 1882 (Madras) 

The provision; of B. 5 of thi* Act (Tjimilation) are applicable to an appeal 
under S. 10 of the Act. 10 M. 210. 

(23) Act IV of 18B4 (Madras District Municipalities) 

(a) S. 201. A suit by a eonlractor’r assignee for the recovery of a sum of 

money deposited by the contractor is not governed by the special pro¬ 
vision -as to limitation contained in thu above section of %hc Act but 
by thu general Limitation Act. IG HI. 474. 

(b) A suit brought by ihc owner of land against a Municipality for recovery 

thereof by demolition of a shed erqptcd thereon by the latter is governed 
by the limitation provided in M. 2C1 of the Municipal .Aq 4 (IV of 1884), 
the act complained of being one doite under B. 92 of that Act. 1 
M.L.J. 301. 

(c) Cf. .3 M.L.J. 223, which holds that a .suit for recovery of Iannis not 

covered by S. 2G1 of the said Act, * 

(24) Act V of iSBI (Local Boards) 

The special period prescribed in S. 1.5G of the above Act is applicable only to a 
.-uit for compensation or for diunages, and not to a suit for a decla¬ 
ration of title to band and injunction, to which tlic general Limitation 
Act .)|.p]ies. .3 M.L.J. 12. 

% • 

(25) Begulation lY of 1816; - 

xiic limitalio i prescribed fer suits in the schcdulori of ^is wAct was applied to 
Hnit^ instituted, under Hladras Ecgu1$|tion IV of 1816, in Village 
.MunsilT.s’ Courts. 9 M. 118. 

0 

2 .—‘ Application. ’ 

a 

moans civil, not criminal, appliciition. 20 lb 543 fat p. 546). * 

7 . If a person^" entitleil^’' to institute a suit or make an applica- 

, , tion*"” be, at the time from which the period of limi- 

Logal disability. . t i -i/ . 

tation 18 to he reckoned'^^ a minor, or insjfhe, or an 

idiot, he may institute the suit or iiiBke the application within the same 

periodafter the disability has ceased as would otherwise have been 

allowed from the time prescribed therefor ip the third column of the 

second schedule hereto annexed'^'. 
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When he is, at the time from which the period of limitation is to 
he reckoned, affected by two such' disabilities, or 
coSSisabriftieS before his disability has ceased, he is affected 

by another disability, he may institute the suit or 
make the application within the same period, after both disabilities have 
ceased, as would tjtherwise have been allowed from the time so pres¬ 
cribed. , 

When his disability continues up to his death, his legal represen¬ 
tative may institute the suit or make the application within the same 
period aftiH' the death as would otherwise have been allowed from the 
time so presetted. 

When such representative is at the date of the death affected by 
Dinability *of ro- disability, the rules contained in the first 

presontativos. paragraphs of this section shall apply. 

Nothing in this section applies to suits to enforce rights of pre- 
emption^'*^ ^r shall be deemed to extend, for morejhan three years from 
th^ cessetion of the disability or the death of the person affectedf-’’*’^ 
thereby, the period within which any suit must be instituted or appli¬ 
cation made. • 

flliistratioHS. 

(a) The right to sue for the hire of a boat accrues to A dur¬ 
ing his minority- J-l^e attains majority four years 
after such accruer- lie may institute his suit at any 
time within three years frclln. the date of his attain¬ 
ing majority. 

(/>) A. to whom a right to sue for a legacy has accrued during 
his minority, attains majority eleven years after such 
accruer. A has, under the ordinary law, only one 
year remaining within isvhich to sue- But under 
this section an extension of two years will be allow¬ 
ed him, making in all a’ period of three years from 
the date of his attaining majority within which he 
• may bring his suit. 

(c) A right to sue accr^^s to Z during his minority. After 
the accruer, but while Z is still a minor, he becomes 
insane. j^Time runs against Z from the date when 
his insanity minority cease. 
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id) A right to sne aoorues to X during his minority. X dies 

’ before attaining majority, and is succeeded by Y, 

his minor son. Time runs against Y from the date 
of hie attaining majority. 

(e) A right to sue for an hereditary office accrues to A, who 

at the time is insane. Six years after the accruer 

• A recovers his reason. A has si.x years, under the 
ordinar)' law, from the ilafco when his insanity ceased 
within which to institute a suit. . No extension of 
time w'ill be given him under this section. 

if) A right to sue as landlord to recover possession from a 
tenant accrues to A, who is an idiot. A dies three 
5^ear8 after the accruer, his idiocy continpiiig up to 
the date of his death. A’s representative in interest 
has, under the ordinary law, nine year.s from the 
date of A’s death within which to in-ing a suit. This 
section does iiot*«jxt,end that time, except; where the 
representative is himself under disability when the 
representation devolves upon him. 

» 

(Old Acts) 

[If » i-erson entitled to sue be, »t the time the right to sne accrued, 

minor, or insane, or an idiot, he may institute the su^ 
Si. 7, Art IX of within the ^ime period after tlie disability has ceased, or 
lity^' fisan [when he is at the time nf the accmal affected by two dis¬ 

abilities) after both disabilities have ceased, as would other¬ 
wise have been allowed from the time prescribed therefor in the third coliiiuu 
of the second schedule hereto .iiiuexed. 

When this tlisahilitj’ continnea up to hi» death, his representative in 
interest may iiislituto the siiit within the same period after the death *8 would 
otiierwise lin^'e he<in allowed irmn th<* time presciihed therefor in the third 
column of the nurue schedule. • _ ^ • * 

Nothing in this section shall he efeemed to extend, for more than three 
years from the cessation of the disability or the death of the person ^fleeted 
thereby,'* the period within which tfie suit must he brought. 

TUuHiralione. 

(a) The right to .sue for th^hire of a boat .accrues to A during his 
minority. He comes of age four 3 'ear 8 after the accrual of the 
right. Be may institute iiisgsuit at any time within Uiree 
years from the date- of his coming of age. 
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* Old Acts. — (Ooniinued), 

(6) A, to whom u right to uue for a legacy has accrued during his 
minority, attains full age eleven years after such right accrued. 
A has, under the ordinary law, only one year remaining within 
whicli to sue. But under this section an extension of two 
years will be allowed him, making in all a period of three years 
from the date of his majority, within which he may bring his 
suit. , 

(o) A right to sue for an hereditary oiHce accrues to A, who at the 
time is insane. Six years after the accrual of the right, A 
I’ecovers his rca.sou. A has six years, under the ordinary law, 
• from the date when his insanity ceased, within which to insti* 
tute his suit. No cxluu.siou of time will be given him under 
this Hoctiou. 

(d) • A right to sue as landlord to I'ecover possession from a tenant 
accrues to A, wlio is an idiot. A dies three years after the 
iiccrual of the right, his idiocy continuing up to the date of his 
death. A's representative in interest has, under the ordinary 
« law, nine years from 4ihe date of A’s death within which to 
bring a suit. This .section does not extend that time. 


at tlte tmui to/u>n tlie right to bring an action jinl acemea, the person 
m to whom the right accrues ia under a legal diadbility, the 
tu-tion may be brought by aueh jjoraon or hia repreaentative 
withhi the same time after the diaabUUy ahall have ceased 
aa would oUterwise hace been allowed from ilw time when the 
muse of aetio'n accrued, juulesa auch time ahall exceed the 
period of three ymra, in whiefi case Ute awii ahall be com¬ 
menced within three ymra from the time tvlwn the duSkbfiUy ceased ; but at the time 
wlten the cause of action accruea to any person., ho ia not under a legal diaability, no 


8.11 qfAclXlir 
qf 18o9. Oomputa- 
J^n of period of 
■!fimitation in case 
of legal, diaability. 


time shall he allowed ofi account of any mbaequent diaability of auch person or of 
the legal diaability of any person claiming through him.] 


(irotes) 


General. 

(1) Hiaorityi—, • 

- . . . . — is u privilege personal to the minor, of which no one can take advantage 
except the minor himself. 3 A. 408 (412]. 


(3) Blghtu of assignee of minor’s interests « 

(a) The section extends only to a minor and his representatives after his 
death ; but not to the assignee of a minor. 26 B. 730<-4Bom,L.B. 618. 

JJI>) Where an assignee of all the %hts and interests of a minor is auifuria, 
ho cannot claim the exemption accorded to'the minor under,.this 
section. 9 C. ^(FA.)-i2 C.L.B. 369 (FA.): 8 A.W.N. W 
. . 15 B.L.B. 867-24 mB. 181. 
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General.— (amiimmCi. 

(3) Defence of limitation:— 

A minor judgmont-debtor may, on altainiiig majority, raiao the objection tkat 
an application for execution put in agaiuut him daring his minority 
bad been Sarred by limitation. C O.W.N. 348. 


(4) Bequlcitei for exemption 

For a plaintiff to claim exemption it is enough if be is affoctod by disability at 
the date, when the new period of limitation prescribed by S. 19 began 
to run, though time might have begun to run against him or his pre¬ 
decessor in title previous to an acknowledgment of liability by the 
debtor. 13 M. 135. 


/.—‘a person.’ 


Scope of section:— 

{a) The section applies to cases in which there is either one claimant entitled, 
as of right, to take proceedings and he is affected by a disability or in 
whioh all the claimants are affected by some disabilityk-pc other. It 
does not apply to cases in which one of the joint claimants is a minor 
and there arc adults who may protect his interests, (e.g.) by taking the 
permission under section ‘131, C. F, Code. 13 M. ^3G (at p. 240); IG M. 
436==3 M.L.J. 216 (4 A. 512); 174M. 189; 25 HI. 431 (FJB.) =12 M.L.J. 
166; 18 M. 38. • • 

(b) As to the combined operation of Ss. 7 and 8, See and Compare 25 KT. 26 


and 6 G.W.N. 348. 

(e) But the other High CouriiS hold the opposite view. They holdthat^ if one 
of several claimants is a minor, such minor’s cUftm will be saved from 
bar by limitation by this section and that it is not law that the section 
applies only to the case of a sole minor decree-holder affected by di,s‘ 
ability or to a oase where there are several joint decree-holders and all 
of them are minors. 14 C. 50 (53); 28 C. 465 = 5 O.W.N. 767 ; 20 B. 
383; 6 Bom.L.E. 847 ; 22 A. 199 (F.B.)- A.W.N. (1900), p. 8’; A.W. 
N. (1904), 1&3^1 A.L.J. 407. See also 3 O.C. 316 (B) on the same point. 


(d) Minor, rights of, to (teecnte whole decree- 

If thero are two deoree-heiders, one of whom is a ojinor, and if the major 
decree-holder’s right to execute the dcoree is barred, the minor may, 
on attaining majority, apply for exocutk>n of the whole decree. 14 G. 
50; A.W.N. (1904), 163=1 A.L.J. 407. 


(e) Application by minor after attaining majority 

A minor decree-holder mey apply for execution within 3 years after attaining 
majority, though after lapi^ of more than 3 years from tho last 
j jipplication by his guardian. Ho may apply for execution, not only 
c' on behalf of himself, but also on behalf of other minor dt'croe-holders, 
• 7 B. 179 ; 20 B. 383 ; ^ C. 137. 


(/) O.F. Code, 8.366—Bight to apply:- 

Ono of the representatives of a^cceased appellant may, if he is a minor 
and if tho other adult representatives have not applied to ho idaoed on 
the record in the place of the deceased, apply to Iw placed on the record 
through his guardian, even after ex^ry of 60 days from the death of 
the deceased. 10 B. 220. • 



S.7] 


573 


• Act XY of 1877 (INDIAN LIMITATION ACT). 

Entitled to Institute a suit Ac.* 

' Entitled':— 

^ (a) The word-moann ' entitled ’ m hiH own right. An adult judgment- 

creditor. who can protect the interest of a minor co-judgment-creditor 
by taking proceedings under B. 231, C.i*.C, cannot be said to bo a 
person “entitled” to make an application for execution on behalf of 
hiinsolf ond the minor. 35 M. 431 = 12 M.L.J. 166 (F.B.). Bee also 
2.5 M. 26 noted under S. 8 infra. 

(b) Bat SCO and coiupnre 28 C. 46.5 and other cases noted under Note i {cSd 
-••• supra. 

^ 3.—‘To Institute a suit or make an application.'* 

(1) Applienbility of seotiCn to proceedings other than suits and applications:— 

(a) Tl)g section is inapplicable to appeals; it applies only to suits and applica¬ 

tions. 10 A.W.N. 128; 13 A. 461 (P.B.)- 

(b) nor to an application under art. 177 to admit an appeal to the Privy Coun¬ 

cil. 18 M. 484 ; Compare 15 M. 109. 

(c) '*But 15 A. 14 (17) holds that 8. 7 is applicable to such an application, 

because a period of limitation is provided therefor by the 
schedule to the Act (art. 177). 

(2) Application by minor representatives of deceased appellant :— 

(a) ^n application on behalf of the minor .sons of a dooousod appellant, praying 

that their names may bo entered on the record in place of the deceMod 
would be in time though presented more than 60 days after the 
appellant’s death. 103 P.R. 1881. 

(b) Also adlmilar application by the guardian of a minor, though beyond 60 

days from death of the deceased appollunt. 91 P.H. 1885 (F.B.). 

(c) But see 17 A.W.N. 42, which decides that the section does not apply to such 

an application by a guardian of minor appellants to bring on to the 
record the representatives of a deceased respondent. 

(3) Proceedings in exeention * 

(a) The section is applicable not only to applications for execution, but also 

to applications in the course of oxocatibn.proceedingB, for which Imi¬ 
tation is provided in the second schedule—(e.p.) an application 
art. 165 objecting to a dispossession in execution. 21 M. 494=8 M La 
J. 75. 

(b) An interim application by the guardian of a minor decree-holder will not 

. * ' prejudice the minor's right to execute a decree vrithin three years of 

his attaining majority. 4 M. 119. 

( 0 ) U if applicable to an application undee S. 311, C.P. Coda, to set a 
sale; a minor may, afper attaining majority, apply to set aside a sale 
even if it is confirmed. 9 A. 411 o>7-A.W.N. 58. 

(<2) First applioatlon by an unauthorised person:— , . 

Where the first application, under 8. 311, G.P. Code, is rejected on the ground! 
a of want of authority in the person applying f6r the minor, a m»~>n d 
application by the authorised guardian, beyond the period of limitation, 
vrill be in time, even tnmigh made after confirmation of sale. 9 A. 
411-7 A.W.N. 58. 

(4) Applications In pending s^s:— 

‘ The seotion applies to applications in pending suits. 8 C.W.N. 84. 

• ▼ 74 
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4,—* At th 0 time from wbteh the period ofllmltmtloa 
leto be reckoaed Ac.* 

(1) Initial dlaablUty:— 

This section applies only to cases of initial, not subsequent, disability. 6 Bom. 
Ii.B.689. * 

(2) Oaose of notion during nnoutoris Uib 

t (a) A miiioc would be entitled to the benefit of this section,only if the cause of 

action ^se during his minority. If the cause of action arose during 
the life-time of the ancestor from whom ho derives his title, he cannot 
have the benefit of the section. 12 W.B. B.L.B. Ap. 80; L.B.B. 
(1893-1900), 630. . » 

(6) If the cause of action accrued during the fathe^life and if the sons claim 
from the lather, the fact that, at the date of the accrq*! of the cause 
of action, the plaintiffs were minors cannot give them any benefit under 
this section. Time would have run against them during their minority. 

6 W.B. 169: 2 M.H.G. 340. 

(3) DlMhlUty after accrual of cause of action 

If the disability arises after the accrual of the cause of action, the person under 
such disability will not be entitled to the benefit of the section: (e.g.) 
a legatee under a disability will not be entitled to the benefit of the 
section if the cause of action had accrued during the Ufe of the testator. 
20 W.B. 2. 

(4) Right aeemod before birth 

A minor cannot, cm coming of age, avail himself qt the benefit of this section in 
reqtect of a right of suit which accrued before his birth. 23 W.B. 
886-lS B.L.B. 9 (Note). 

(6) Minor revenioners 

(a) A reversioner, who is a minor at the date of the alienation or* who is born 

* M 

subsequently during the life of the widow, is entitled to the benefit of 
the section. 209. 

(b) The cause of aefion for a minor reversioner to sue for posaessuM by dis¬ 

placing an adoption made by a Hindu widow arises, not on the date 
of the adoption, but on the death of the widow. He Is not, therefore, 
bound to bring hia suit for possessioSx within three years of bis 
attaining majority, and S. 7 has no application to such ^ oasri 

7 W.B. 867. 

(6) (deration of section—Bxecnfion-appllcallon‘ 

The seotimi would operate to suspend limitation, if, at any of the several points 
of time at which the period of three years is to be reckoned, under 
4-.,' . art. 179, for an appiioatjon for execution, the person entitled to.aj^ly 

is under a disability. 20 C. 714 {c^proving 9 0. 181); 23 0. 874. -o 

•> 

(7) ftmo beginning to run:— 

• Where a decree-holder died some tituR after the date of decree, without having 
applied for the execution of the decree, his minor son cannot a;9ply for 
execution after attaining majority, riaiming exemption from Umitation 
nuder this section, as the aeotion ismot applicable to aooh a case. 6 
A.VY.N. 49. * .► 
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fi. 7] * Act XY of 1877 (indian limitation act). 

4.—*At the time fmai which the period of iimitatioa 

ia to be repotted dc.'*-(eonttnu«{). 

f 

(8) ^ From whieh the period of Umltatloa if to bo roekoaed ” 

Them 'words msaa ‘ the period fixed by law,’ anS not the period fixed by any 
Court by its order in any suit. 31 P.B. 1884. 

(9) Whether the benefit of the Motloa to the peraoa efieoted by dliabiUty 

lajkbaolate:— * 

(a) The benefit of this section is not limited to the period when the disability 

has oea^, but applies also to the period during which the disability 
contiuudk So, during the period of the disability, the person affected 
• by the disability may take proceedings by his guardian or next friend. 
1 G. 336-36 W.R. 386—3 l.A. 7 (P.G.); 3 C.F.L.B. 184; 9 C.F.L.B. 
9; 7 B. 179. 

(b) The right of suit which accrues to a minor during his minority is not taken 

away by tho fact that his guardian might have instituted the suit on 
his behalf daring his minority . Ho may, in such oases, sue after ha 
attains majority. 6 Bom. L.B. 765.-8 C.W.N. 809 (F.O.) : 7 0.137>■ 
8 G.L.B. 306. 

_ a 

(e) Bait by guardian during ward's minority 

A — - is the suit of the minor and is governed by tho law Of limitation 
applicable to the minor. 17 W.B. 419; 6 W.B. 19; 7 W.B. 161 1 
* 14eW.R. 439 : 4 B.H.C.A.C. 199. 


(ci) Oeneralprlnoiple:— 

The————is that time does not run against a minor, and the fact that 
a guardian has been appointod for him does not alter the question. 

‘ 16 B, 636 (following 7 B. 179 add 9 C. 181). 

• 

(C 2 ) Bait by minor through next Mend beyond thetpyeseribed period 

Though a minor may bring a suit within three years from the date Of 
majolity, still there is nothing in law to prevent a minor suing through 
his next friej^d, before his attaining majority, and such suit t^ould bo 
maintunable oven though brought at a time when, if brought by a 
major, it would be barred by limitation. 112 P.B. 1881, . 








BxeoatUia application by guardian* 

' (1) Tho disability of a minor does not cease booanse he, through hu guardian, 
makes applications for the exeeution of the decree obtained daring 
his minority, and it oontinuoi so long as tho minority laots^ 9 C. IStos 
^11 C.Ii.B. 84. 

(2) Thie section applies not only when a minor makes an applipation himself 

after he hae attained iq|jority, but also when an ap^oarion is made 
■ on his behalf daring his minority. 8<1.W.K. 24. 

(3) An interim application by the guardian of a minor will not ptijndice w 

mbior's nght lb eitaeata a decree within three years from the date of 
toe majority.'*' 4 M. 119. 
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Aot xy of 1877 (INUIAM LIMITATION ACT). 

4.—*At the time from which the period of Ilmitetkut 
la to be reckoned &c.— (eoiiUnued). 

I i!»i 

(1) Tho mere fact that some applications for execution were made on behalf 
of certain *mmors during their minority will not render applications 
made by the minors after their attaining majority barred by limitation. 
2‘2 A. 199 (F.B.) (following 20 C. 714, 23 0. 374). 

(n) This section applies oven in cases of a minor on whose behalf an applica¬ 
tion is put in by his guardian during his minority. 3 A.W.N. 63. 

(C) Where, of two joint decree-holders, one died leaving minor reprosentativos 
and tho other alone applied for execution, the date of such application 
will be counted as the starting point even as regards tho execution- 
application put in, later on, by tho minor’s guardiaVf on behalf of tho 
minor. 3 A.W.N. G3. 

Civil Procedure Code, 8. 230:— 

This section does not exempt a minor decree-holder from the enactment in 
in S. 230, C.P. Code, 1AH2, limiting tho period during which execution 
shall be granted, i.e,, 12 years from the date of decree. 128 P.B. 1894. 

5.'~(a) ‘ Within the same period Stc,' • 

(ft) -'Nothing . shall be deemed to extend for 

more than three years dtc, ’ 

(N.Ti.) —1'bo section ought to be road with the proviso in fbe last para. 

(1) Time for minor shorter or longer:— 

(a) Tho time for a minor to bring a suit is not shorter than that allowed for adults; 

, on tho other hand^ a person who wa.s a minor at the date, of the 

accrual of tho cause of action has, in addition, three years from the date 

of his attainipg^majority. 10 W.R. 44 ; W.R. (1864), 302. 

• * 

(b) This section is an additional or supplementary provision giving minors liberty 

to t.ike a fresh start from the date of attaining majority. If the 
ordinary period fixed by law had run oi^t during minority, the minor 
may. ou attaining majority, take proeoedings within the same time 
after attaining majority, provided that such time shall in no case exceed 
throe years from the date of majority. If the ivhoU of tho ordinary 
LCtiml has not run out during minority, the minor may, on attaining 
majority, take proceedings during tho unexpired portion of such period, 
if such period is longer than three years, without invoking the aid of 
- this section. 3 W.R. *21 (22); 4 M.H.C. 54; 7 W.R. 3; 6 W.R. 20; 
5 W.R. 204; 5 W.R. 219; 13 W.R. 63 ; 7 W.R. 4; 2 ^R. 305. 

(t) If, however, the unexpired portion of the ordinary period is less than three 
years, the minor will have full three gears from the date of his vajority. 
S W.R. 21 (22). 

(AT. B.}—The decisions noted under Igote^a, b and c supra were all 
S. 11 of Act XIV of 1859 corresponding to the present 3, 7., 
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B. 7] • Act %Y of 1877 (indian limitation act). 

J.—‘ Within the emme period 4c.’—(contfni^ed). 

^ (<21 Butt now, tho section ought to be read with each artiele of the second schedule. 

The time within which tt minor, who has attained his majority, can 
sue, depends upon the period prescribed b]^ the schedule for the parti¬ 
cular suit. If it is more than three years, the suit may be brought 
within three years. If it is loss than 3 years, the suit must be brought 
within that period and cannot be extended to more than such period: 
^ in the case of a suit under article 12, thcj^uit must bo brought 
within one year. 17 M. 316 (323)-=4 M.L.J. 152. 

(2) Maximum period: - 

(а) The effect of tho section taken with tho proviso is that a person under dis- 

aability may sue, after the cessation of the disability, within the same 
period as be would otherwise be allowed under the sohedule; but in 
no CiiKo can the period be extended to anything beyond three yeatg 
from the cessation of tho disability. 24 M. 387- 5 C. W.N. 5i5 >>-3 Bom. 
L.R. 303 (P.C ) ; 11 W.E. 532. 

(б) For instance of a suit held barred because brought more than three years 

from the cessation of disability, see 10 M. 272. 

(c) For instance of an application held barred because brought more than a 
month from tho date of majority, see 11 B. 473. 

(3) Suit to Kt aside alienation by guardian « 

* (o) A suit |o set aside an alienation made by a woman as the guardian of her 

minor son can he bronght by such son v.ithin three years of his attain- 
. ing majority. 4 C. 523=13 C.L.il. 391. 

(5) .4 .suit by a Hindu, to recover possession of property sold during his minority 
by his father, is within time if brought within three years after 
attaining majority. 8 C. 517=>IO G.L.B. 489. 

* 

(4) Suit in cijeetment—Adverse poBsossion eommenolig, during plaintiff’s minority; 

An ejectment suit brought by a person mote than three years after his attain¬ 
ing niajority cannot be sustained as against a defendant whoee adverse 
possession had continued for more than 12 years daring the minority 
.of the plaintiff. 27 B. 515:= 6 Bom. L.R. 274. 

0 

(5) Case of a Hindu lunatic 

A lunatic cannot take advantage of this sectf on and file a suit for the restora¬ 
tion of property (alifnated by other members) to the joint fomily, 
a lunatic being disentitled to inheritance or petition nnder Hiwd« 
Law. 8 C. 919. ^ 

6.—*After the dIaabUlty has eeeeed,* 

Cessation of disability 4 

* As to when minority ceases, see S. 3 of the Indian Majority Act (IX of 1875) 

as amended by S. 52 of the Guardians and Wards Act (IX of 11^90), 
printed at pp. >26 & 120 respectively of the " Lawj^er’s Com|t^OA ” 
god the oases notofi thersupdep, 
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JLot XY of 1877 (iNDUN limitation act)* * [8. f 

wouU otherwise . enaexed .' 

Tho ralos contained in Act XIV of 1859 as to disability wore of general appli¬ 
cation and wore not confined to tho period of limitatitm provided by 
that Act.* 14 W.B. 840. 

There is a differonoe of opinion (in consoquenoe of the words, " presoribed 
therefor in the third column of the second schedule hereto annexed " 
in the present seotiou, as well as in section 7 of Act IX of 1871) as 
to whether the section is applicable to proceedings under Special or 
. Local Laws under which periods of limitation have been prescribed. 

(1) Scope of aeetion:— 

This section applies, strictly speaking, only to cases dealt^with by this Act 
itself. 16 B, 536. 

(3) Bnlta nnder the Reglitration Aot:— 

^ The provisions ofllhis section do not apply to suits instituted under section 

' ^ 77 -of the Indian Registration Aot, which is a special enactment 

complete in itself. 18 H. 99. (F.B.)‘ 

(3) Butt under Bengal Aot YIII of 1B68 

The section is not applicable to suits for arrears of rent under Bengal Aot VIII 
of 1869, because no period is prescribed under the Limitation Aot for 
B)^ suits.. 17 C. 263. 

(4) Salt under Aflt XXV of 1867:- . * 

The section is inapplicable to a ■■■ B. 9, there being no exception in Act 
XXV of 1857 in favor of infants. 18 B.L.R. 445. 

(5) Suit nnder Act IX of 4888 

The section is not applicable to a-— , S. 90, there being no saving clause in 

* favor of minors in that Act. 13 B.L.B. 292. 

» 

(N.B.) —The cases poled in Notes Nos. 3 d; 4 supra were under the old Aot. 
They are printed here because the wording of the section in the 
present Aot is the same as that of the corresponding section in Act 
IX of 1971. 

(6) Scope of section—Papjab Courts Act, B. W 

A minor is not, by reason of S. 7, entitled to have extended the period of thirty 
days prescribed S. 40 (2) of the Punjab Courts AoU 169 P.B. 1897. 

< 

(7) fi.P. Tenancy Act :— 

This section applies to suits unger the C.P. Tenancy Aot. {Vide B. of the 
Act). 9 C.P.L.R. 1. 

fr' S.-'*To enforce HgHj^ of pre~emptlou,* 

/;••,} • ji 

■■ md LaM^ Formerly (i.s. before Aot XV of 1877), 7 was applicable to suits 

ibr pre-emption. 7 W.B. 279^ T A. 207, The present sectiop^ has 
id>rogated these decisions, 
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9,—*Stuiees^e ditMbllltleB,* 

' > 

Wliera a person, whose right to sue is limited (sajr) to IS years, labours under 
* a disability snoh as is speoilied in Aot IX of 1871, B. 7, and the dis^ 

ability continues up to his death which oogurs within those IS years, 
leaving some (say) 8 years to run, his representative in interest has 
only the remunder of the period of limitation (i. e., 8 years in the case 
supposed) within which to bring his suit. The fact of the represen* 
tativo being himsdf a minor does not give him gny more time, as he 
'*^)an sue through his guardian or next friend. S4 W.B. 7. 

{H.B .}—The above decision was under Act IX of 1671 i the law has pow 
changed—vide Illustration d to 8. 7. 

8 . Wh^ one of several joint creditorB(‘> or claimants^^^ is under 

Disability of one disability, arid when a discharge can be 

joint^reditor. given without the concurrence of such person,time 

will run against them all: but, where no such dis> 
charge can be given,^^) time will not run as against any of them until one 
of them becomes capable of giving such discharge without ^e concur¬ 
rence of th^others. 

IllustrcUions. 

A 1 

(a) A incurs a debt to a firm of which B, C and D are pait- 

ners. B is insane, and C is a minor. D can give a 
discharge of the debt without the concurrence of B 
and C. Time runs against B, 0 and D. 

(b) A incui'B a debt to a firm of which E, F and G are part¬ 

ners. E and F are insane* ^nd G is a minor, I'ime 
will not run against any of them until either E or F 
becomes sane, or G attains majority. 

' (OldAeta) 

• 

*8. 8 of Act DC [.; but. where no such discharge can 

of 1871. . be given, time will not run es against any of them until 

they all are frec^from disability. 

Act KIV qf 1859, JVb prooi»ion corresponding to aeetion 8 of the preeewt Ael.} 

(Hotea) 

/.—* JolatCjnditon.' 

•(a) If one of several joint credit^ is affected by a legal disability and if thme 
are otbere, who could have given a valid dieobacge without tlie ooa||sr- 
renoe of the othafs, time will cun BgaioBt aU. 25 M. 181 (186), (F Jf.), 
1A.51S. • 
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Act XIT of 1877 (inuiaN limitation act). 

1,—*Joint CreJiton.*— (continued). 


t8.3 


(ft) 


(c) 


Joint Jndgment-oraditovs 

Joint judgment-onditors aro not joint croditont within the meaning of Iho 
section. Jphe classes of persons contemplated by the section are joint- 
creditors or joint-claimants, one of whom is under some disability, 
while there are others who can give a valid discharge. 13 M. 336 
(339) ; 35 M. 431 (441)»13 M.L.J. 166; 30 B. 363 ; 32 A. 199 (F.B.) 
at p. ^1; 14 C. 50. 

2.—•Joint Claimants.* 

(a) When one of two sons of a usufructuary mortgagor sued to sot aside a sale 
of the mortgaged premises in execution of a simple money-decree, 
having beien a minor when the sale was held, and thevother son having 
allowed the suit to be barred by time, Iteld that the suit was barred by 
limitation on the ground that he was not entitled to the benefit of B. 8,. 
the latter part of the section applying only to a case of all the joint 
claimants being under a legal disability, which was not the xirescnt 
case. 16 M. 436=3 M.L.J. 216. 

* 

Frand—Revenae-iale :~ 

Where there are more claimants than one entitled to set aside a rovonue-salo 
on the ground of fraud, the fact of one of them being tt minor canfiot 
save a suit from limitation, if the adult claimant or claimants 
knowledge of the fraud more than six months before suit. 17 M. 

(12 M. 168 (F.B.) and 16 M. 436). ^ ^ 

Co-ownen:— 

Where there are adult co-ownors coiiipotent to give a valid discharge for rent 
even on behalf of minors, time will run against all including minors. 
60 F.B. 1893. 


t 


id) 


{‘>) 


Memben of joint Hindu family 

The section cannot avjdt to extend the period in favor of a minor member of a 
joint Hindu family, if there is an adult member capable of taking 
proceedings and giving a valid discharge. 2 A.W.N. 114 { 68 P.B. 
1882 ; 4 A. 512. 

Partners i— 

The section cannot avail to extend period in favor of a minor partner^ if thqre 
is a major partner capable of taking proceedings and giving a valid 
discharge. 4 A.W.N. 58. , • 

2.—•When a discharge*can be given dbc.* 

IpFlIeabllity Of seetioni^ , 

(a) The section appUes only to those oases where the act of the adjlift pint 
owner or decree-holder is per se a valid discharge. The fact that (me 
h' of several joint decree-holders can, by adopting the procedurelaid down 

in B. 331 of the Code of (S^l Procodote, {pve a discharge as regards 
the whole decree, would not aftect the question; for, in sudh Aoaee, it 
Is net the act of the party, but tint of the Court, that is to 

operate as a valid discharge.^ 1^1^.336 (240); 20 B. 88j9:*S2.A, 
199 (FJi.). 
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J,—* fVAen m iUncbnig^ «o given.4tc,*-{contwvwid). 


(6) “ The Hccliui] docK odj^pwr to include execution-creditors. The persons 
ooiiteinpisted by^ it Hte joint-creditors or joint-claimants, one of whom 
is under some disability, 'while there are others who can give a valid 
discharge.” 13 M. 336 (289) ; 23 A. 199 (f.B.). at p. 201. 

(c) See, further, cases noted under the heading, Scope of notion, Notes (a) to 
{A), at p. 572, supra. 

(A) When one of two decree-holders was a major and ^uld have given a valid 
'‘''discharge without the concnrtence-of the other, who is a minor, the 
application of the latter will be barred, if the major decree-holder 
had allowed it to be barred. 4 A.W.N. 58. 

(e) But see 8 A.W.N. 68, which holds that, when one of two decree-holders is 
% minor, the latter may apply for execution within three years of his 
attaining majority, and any application by his guardian on his behalf 
will algo be in time, although mote than three years might have 
elapsed from the date of the doorcc. 


A.—* Where no such discharge can he glveUt time will not ran.* 

(a) Applicability of Section:— ^ 

The Isist part of the section applies only to cases of all the joint deoree- 
•' holders or claimants being under a legal disability, and not to a case 
where one of the decree-holders is a major and the other a minor. 
14 C. 50. 

(ft) ^Oo-helw^ 

Where, in the case of-—(e. p. the heirs of a deceased Mahomedgn), an adult 
00 -heir cannot give a valid discharge without the conennenoe of the 
rest, the disability of any one of such oo-beirs will save the suit from 
limitation. 25 M. 26. 


(ej So-obllgees—Tenante-In-eommon • 

In4he ease of co-obligces, the presumption, ^ the abnenoe of anything to the 
contrary, is that they are tenants-in-copipion entitled to the debt in 
equal shares. Where one of them is a minor, limitation will i^eot 
I ' only the majors as regards their shares, the minor not being alTpoted 

by the sectio||. 25 A. 155. 

Of 

(cQ Jp«mal of cause of aotloji daring minority 

Salt brought by a .person, within throe years of hU attaining majority, on » bond 
, obtained by his guardian in his naiqp alone dpring his minority, itin 
*time, although he had ^ brother, who was cljj^lblo of giving a valid 
oharge and who could have sued upon it within proper time. 10 B. 241,. 


of Ufna.- 


ran- 9. When once time has begun to rnn^*)^ no sab" 
8e(|aent disabilily^^^ or inability to aue stops it; 

. .r. .Pr 9 ViM tibat, lette)?|^ administration to the estate of a 

'^red^i^ have been granlbd to Jbii^debtor, the running of the time ppes- 

S ^foro suittpreco^i^J^e' delit shall be snspendedwhiletb^ad- 
rl^fcion oontinuesi 




V 
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(Old Acts) 

S. 9, Act IX of 1871. [Same its the pi-eeeut Heciiuii. 

S. 11, Act XIV of 1859. The laiter jmrl of Sedion 11 (vide the whole seetion re- 

jtfodue&l under H. 7 sti/mi), commencing from the leord 
*' but,** imriiallg eorreepoiided <o the present section 9.] 

(Votes) 

Scope of section. 

Beppe of Motion:— 

The Heotion ie not applicable tn applicationii, but only to suits. 109 P.B. 1889. 

OliiJeot of Motion 

The-is ibtit whocc legal disability has ceased and an ^Importunity to sue 

has accrued, no subset] iicnl disability of such person or of any person 
claiming through him should be allowed to operate to extend the period. 
10 W.B. 285. 


/.—* When once time hms begun to run. ’ 

OsQM of iMtion arioing during ancoBtor’B life 

(«) A cause of action arising during father's life-time cannot be suspended 
owing to minor son's disability at death of the father. P.H. 1882. 

(b) If the cause of aotion accrued during the father's life, the son, suing as 

his representative, cannot avail himself of the plea of minority. 
2M.H.C. .m 

(c) Whore plaintiff claims his right from an ancestor and cause of aotion had 

arisen daring the life of the ancestor, who had not been affected by 
any disability, plaiutilf Ciinnot seek the benefit of S. 7. L.B.B. 
. (1893-00), 530. 


2. — *kSub*eguent disability.’ 

(1) SubBoguent dlBotallity^:-^ 

(a) This section applies to cases of sub.se^ueut disability ; thus when the dis- 

abiiity to sue o; apply for execution arises after time has once begun 
to run, the bar by limitation canooTbo saved by such disability! 
6 Bom. L.R. 639 (distinguishing 20 C. 714). * 

(b) When once limitation has begun to run, it Cannot be suspended by any 

dUability subse^eutly arising. 6 A.W.N. 49. • * 

(c) Where a cause of action for a suit in ciectmont aoorued 5 years before the 

death of the plaintiff’s father, tusld the son's suit, brought mote than 
» twelve years from the^ate of dispossession, was barred by limita&^i. 
* notwithstanding his minority at the death of the father. 12^. 
R. 1 3 B.L.R. Ap. 80. 


(2) Gaueo of aotiott accrued before mlno^ birth• 

A minor, on coming to age, oannot avail Umself of the benefltB of B. 7 of the 
Act, in respect of a right of suit .u^h aoorued before hia birth or 
adoption. 28 W.B. 2S5-15 Sfl.R. 9 (Note). 
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Act XY of 1877 0 ni>ian limitation act). 


General. 


(1) Suits whose cause of action accrued under repealed enactments 

* (a) In a suit, the time provided wherefor by Act XIY of 1859 had not ran out 

when Act IX of 1871 came into force, it wy held that the provisions 
of tho latter Act were applicable although limitation had begun to ran 
under tho previone Act. 1 R. 305 (Note). 

{b) In tho case of a pro-note payable on demand executed when Act XIV of 
was ill forcQ but not barred under that Aq|i and sued on after Act 
’llX of 1871 came into force, it was held that the provisions of the latter 
Act applied, although limitation had begun to run when the old Act 
was in force. 1. M. 301. 

(e) SuUni) a bond payable on demand granted to plaintiffs’ father, when 
.tct XIV of IS.'iO was in force. The plaintiffs alleged that the money 
advanced was thoirs and that their father was their benamidar, 
riiuntiffs claimed exemption from limitation on the ground of mino> 
rity. Held, in the absouen of proof that the defendant itnew of the 
hfnatme character of tho transHctiou, that time having begun to ran 
during the father's life, tho sons could not claim exemption and that 
tho suit was barred. 5 W.lt. 109. 


i'i) 


DefendAit’s absence from British India: — 

-even after the arising of the cause of action w'ill suspend tho period of 

limitation and will bo excluded from computation. 4 A. 530a2 A.W. 




N. 127; 8 B. ,501 {disttentinfj from 0 B. 103). 


10 . I^oliWilh.stunding .anything liereinbel'ure contained, no suit 

against a person in whom property has become 

Suits against ex- , 

press trustees aud vested in trust tor any spocinc purpose'or against 

their representatives. representatives or assigns^'-^ (not being 

assigns for valuable consideration) for the puiypose of following in his 
or their bands such property^-*) shall be barred by any length of time. 

(Old Acts) 

[liibtwithstanding luiytiiiug hereinbefore contained, no suit against a person 

ill whom projierty has become vested in trust for any-, 

^ 1 „; ___ 1 . _ 0 .1 


8 .10 of Act.lX of 
1871. 


specific putpose, or against his representatives, for the 
purpose of following in his or their hands such property, 
shall be barred by any length of time. 

i Exrj.ANATiiiN.— A. ]mrch>irBer in good faith fur value from a trustee is not his 
r^reseutatlve within the meaning of this section. * 

No unit offainst n tru^ee in his f^eiiim, and no suits against his representa- 
0 lives for the pd^foss of following in their hands the specific 

8 . 3 qf Act XIV of property, which is ths subject of the trust, shall be bcurvffd by 
1869, any tvmr ; hat no snit to make good the loss occa¬ 

sioned by a breach o/ trust oUt if^tihe general estate of a deceased fruaise aftall be 
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(Old Acts)— fOontimiedJ. 

mamtained in tmy of Uis said Courts mUesa ilte acme is ineiituied wiihin the jyroj^r 
period qf limiiation ttcoording to the loot preceding aection, to bs computed from Ote 
decease qf such- trustee; pjseoided i1ntt nothing Jterein emiiained shnll prevent a co- 
trmiee from enforcing agcnnsl the estate of a deceased trustee, any claim for contri- 
hution, \f he shall instilute a suit for tlud purjwee irithin six years after such right 
qf eonirihutivn shall hai'e orisew.'] 

I 

(Ifotet) 

M* » 

General. 

Scope of Section:— 

The section applies only to a suit for the recovery of trus^ property for the 
purposes of the trust, and not to a suit to vindicate personal claims 
(e.p.) management of trust property, there being no question as to the 
* application of the trust fund for the purposes of the trust. 13 C.L.B. 

3U=:iJi A. 1 - 10 r.A. ;K) (P.C.). 

(N.B .)—This decision virtually overrules 1-2 C.L.K. 370. 

The fact of a plaiutiO being interested in endowed property will not, by itself, 
entitle him to the benefit of the section. R P.B. 1R99. 


* Suits talllag within the section.* 

Miiappropviation by trustee:— ^ 

(a) A suit by a. snocessor in the office of a trustee of aRiemple against a pre¬ 
decessor in office to recover.trust-money misappropriated by the latter. 
UM. 274. 

(h) A suit by plaintiff for recovery of money alleged to have been ontraated to 
. ' defendant by plaintiff's mother for the benefit of plaintiff and misap¬ 

propriated by the defendant. 11 M. 61 (11 M. 271,17 C. 620J. 

(c) A snit iiy a succe^^or in the office of a trustee against the assigns of his pre- 
decci'lor'in office on the gronud that the assignment was in violation 
of tlin trust, asalso for recovery of the property. IHM. 266>=1 M.L.J« 
223. 

<■ 

•Suits not tailing within the section.* * 

%laim to vindicate personal rigl^ 

. A suit by a trustee to vindi«kte his gprM>na1 right to the possession of im¬ 

moveable property against anothot person claiming such right in the 
same character, the section being applicable only to suits to recover 

' * property for and on behalf of the trusts, and net to personal claims to 
manage trusts. G A. 1 (PA.)»10 l.A. 90-18 C.Ii,B. 39; 7 M, 117; 

10 M. 876 (477); 16 M. 166. 

# 

tali by mm trustee against his oo-tnutcas* 

.; ^ A suit, by one trustee agamst hie oo-tnuitees, to protect his own interests 

Moept indirectly, the i^terdte of the trusts; cannot he regard- 
. V ed as one Iwought by the oeafwi twwt. 2011,398, 
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(1) * In tniit for a ipeeifie porpMp * *— 

(а) The words --^are intended to apply to trusts created for some defined or 

particular potpose or ohjeot, ns distinguisj^ed from trusts of a general 
nature, such as idle latr impresses on executors and others who hold 
recognized fidncihry positions. Per Oahth, G.J., 4 C. 897 (923) =4 C.L. 
R. m {follottnng 4 C. 453). 

(б) The words-are used in a restrictive sense andjimit the character and 

nature of the trust attaching to the property sought to be followed. 
The phrase is a compendious form of expression for trusts of the nature 
and oharootor mentioned in arts. 13.3 and 184 of the Act. Per Wnm:, J., 

4 C.'sflT (917). 

(c) Thl^ecntor of the will of a deGca<HMl Mabomedan, holding his lauded estate 

in trust to pay the profits in certain defined shares to the heirs and their 
representatives, is a trustee, and cannot plead adverse possession against 
those parties. 17 W.R. 190. 

(d) An executor who, by the will of a Hindu, is made an express trustee for eer-' 

tain purposes, is, as to the undisposed of residue, a trustee witbiu^^ 
meaning of this section. 2 R. 388: But sec 4 G. 897 (noted supra)." 
{N.B.) —This dooision was under Act XIV of 1859, S. 2. 

(e) A disposition under a will authorizing the legatee to realize the rents and 

profits of a house, to deduct therefrom the outlays and expenses in res¬ 
pect thereof, and to spend the balance on a deity, constitutes a- 

jg 2 fiom.L.B. 418. 

(/) Where property is vested in executors under the will of a testator in trust to 
, pay legacies, debts &c., and a portion of the residue to the widow of the 
testator, a suit by her for the administration of her share in the estate 
and for a declaration of the invalidity of certain leases granted by the 
executors as against herself, under this section. ,30 0. 8j!i$ {distg, 

5 0. 910. 

(g) Where an estate is given by will to trnsfe|s for religious and other pur¬ 
poses, some of which ure invalid or fail, tlin heirs of the testator may 
be barred by limitation from recovering the andisposed of property, 
though they might still bring a suit against the trustees ta compel 
them to properly administer the trusts which hod not failed., 6 C. 

. •' 788«ll C.L.R. 370. 

(A) The section is applicable on\,v to express trustees or ttUatees tor a speoifio 
• , purpose. Where, with regard to tla residue of certain properties men- 
tioned in a will, no tr\wt was declared or no direetdon was f^ven toehe 
executors to distribute the same among the -htits at law,- the scotdon 
hold not applicable to a suit ly^ainst sfuch executors. 14 B. 476. , „ 

(2) . The words-apply to a case, where property is vested in defendant for a spe^fio 

purpose and there has been a breach of such trust. 3 Bom. L.R. ,432. 

% . -v- . 

(8) TAistM of temple 

A person, in whom properties belonging to a temple become vested, 'is 'A trustee 
for a specific piBpose within the meaning of this section, 8t 0, 314, 
{/i>Ug. 11 M. 274). * ‘ ? .1. 
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/.—* Vested In trust for any specific purpose*’ — {continues). 

(i) Scope of section—Express trustees 

The section Applies to suits Against express trustees; (t. e.) persons in whom 
property is expressly vested by the rightful owner for the disohatge of 
a particular obligation. 4 A. 187=2 A.W.N. 8. 

(5) Implied and constructive trusts:— 

The section applies only to express trusts and excludes implied or oonstriiotivo 
trustA. So, where a trust has been expressly created for some specific 
purpose or object and property beenmos vested in a person upon 
such trust, a suit against such person to enforce the trust can bo brought 
after any length of time. 4 (!. 455=-2 C.L.R. 112; 3 C.L.R. 31fi. 

(6) Gonstruetive trusts:— * 

The section applies also to constructive trusts, and no suit against a construc¬ 
tive trustee will be barred by ajiy length of time. 2 A, 361. 


(7) Resulting trusts: — 

(a) The section would not apply to resulting trusts. It applies only to express 
* trusts. 7 A. 25 [fiillotrinff GA. 1 (P.C.)]. 


(6) The section does not save a suit brought to sot aside the trusts specified in 
a trust-deed and enforce resulting trusts not so specified* 20 R. 511. 


( 8 ) 


(e) This section does not apply to a case where constructive trustees, who are 
not representatives of the original trustees, bring a suit to establish and 
administer a resulting trust not expressly declared. 4 M. 404. t 


Charitable tructa: 


Where property is vested in a person partly for charitable purposes and partly ' 
for others and he is not entitled to nso it for his own benefit, he is a 
tnistef. 21 W.R. 415. 


(9) Government: — 

(a) The Government ^Soining into possession of an estate under a claim of 
forfeiture let into possession by the Court of Wards, who took 
charge of the estate on the death of the last holder, is not a trustee. 
5 M. 91 on appeal R M. 525 = 12 I.A. 120 (P<C>). 

See also 11 M. 309 (314) (F.B.)- 

» 

w Nor is the Government taking possession of a Rhoti village and not being 
in poBBOBsion as a stake-holder a trustee. 24 B. 28=1 Bom. L.B. 472. 

(c) Tlte-^is not a^rustee in respect of surplus sale-proeeeds vested in a 

Collector under S. .31 of Act XI of 1859 (Bengal). 18 C. 234 ; 20 C. 51 
, (F.B.) ; contra, Pioot, J., in 20 C, 51 (F.B.). 

'"'nCf for money kept in depoiit 

A . -- — is not governed by this section. 1 A.L.J, 422. 


fll) Honey reeeived by defendant for glplniUri um .— 

The seoton is not applicable to coses where the defendant or his anoRstor has 
received money for plaintiff’s use—-{».e.) to cases falling under art. 62 of 
the second achedule—because the nAney is not vested for any speoifio 
purpose. 6 M. 402, 
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‘ Vested la trust tor uny specific purpose.’— {continued). 

(12) Suit oSiinit a treaiurer 

* The seotiou is inippliGable to a suit agaiiiat a treasurer of a Native State for 

money misappropriated, the money in the Jreasury not being vested in 
trust for any specific purpose. .34 P.B. 1898. 

(13) Money entrusted to be accounted for:— 

Where plaintiff advanced money to defendant from time to time to be accounted 
''"for by the latter, it was held that the transaction was in the nature of 
a trust and that no limitation would apply to a suit to recover such 
moneys. 10 W.B. 174. 

(14) Trust-deed to liquidate debts- 

A-S-exccutcd by a debtor uaniiut, unluss cuniniuiuuated to the oreditors, 

create a trust in favour of the creditors, but will enure only for the 
benefit of the executant. None of the creditors can rank as a benefi¬ 
ciary under such a deed. 25 C. 642—2 O.W.N. 469. 
i 

(15) Property set apart for debts 

Where particular property is given by a testator upon trust to pay a particular 
debt or debts, a trust within the meaning of this section would be creat- 
• ed, but a charge of debts generally by him upon his property or any 
part of it, would nut. '7 C. 772 (F.B.)^9 G.L.B. 327. 

(N.B .)—The above case (7 C. 772) affimiodby the P.C. on the ground that 

* the^will created a charge on the immoveable properties and as a suit to 

enforce such a charge it was not barred uy limitation. IS C. 66 (P.C.). 

(16) Trustee and Cestui qui trust 

When property is placed in the hands of another by way of trust, no cause of 
action accrues to the owner unti^ there has been a demand by him and 
a refusal by the trustee to give up tb^property. 3 B.L.B.A.C. 409. 

(17) Trustee—Mnhomedan son:— * • 

Prom the more circumstance of a klahomedan son managing his late father's 
estate, to which his sisters are also entitled, it cannot be inferred 
that he is trustee for his sisters. To such a case this section is not 

, applicable. 16 G. 161 (P.C.)»=15 X.A. 220. 

a 

(18) Mnhoaedan Husband 

A—^is not a trustee for his wife in respecl of her dower. 2 B.L,B.A.C. 306. 

(19) jDireetors of Companies fte. 

The director of a joint Stock Company, |hough not a trustee in every sense of the 
term, stands in a fiduciary relation towards diate-holdets v^tib. respeot 
to the funds of the Company placed in his change. He can be aned 
for broach of trust. 9 B. 373 (394). 

« 

UK)) Mt ImiUnst sueh direetoni 

A suit against the director of a joint stock Company, into whose hands no part 
of the moneys <8 the^Gompany actually comes does not fall nnd ^y this 
section. 9 B. 878 (899): U B, 118 (180), 
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I* — *V 0 Bted.ia trmt ioraax tptclfic purpoae .'— (eontinuBd). 


(21) 


Trastee—Mortgagee alter laMefaetion of mor^gage^— 

A iviaAractuary mortgagee, after AotUf^ion of thdpK)rtgage, cannot bo consi- 
^ dered to 1# a trustee for the mortgagor. ^ W.R. 187 
Sup. “^ 4 . am: 


(‘i2) Tniitee—Benantldar;-- 

A bmamidar not a trustee for the real owner within the meaning of this 
section. 11 W.B. 72. (See definition of ‘ trustee ’ in 8, 3 of the pre- 
' salt Act). 


(23) Benamldar:-- 

A-is not a trustee within the lucauiug of the section. 2 H.L.B.A.C. 284. 

{N.S,)^Ib appears that, in pursuance of the above decisions. Nos SI to 24 
■ supra, the definition of trustee has been enacted in Acts IX of 1671 
and XV of 1877 (ifide S. 3). 


(24) Ml^tta trust :~ 

Jy Where property is not dedicated to an idol but is purchased in its name by a 
private individual, it is not vested in the purchfuer for the use of the 
idol; and a suit to set aside any alienation thereof will So governed by 
the ordinary law of limitation and not by this suction. 20 W.B. 05 
(P.C.)»16 B.L.B. 176 (Note) (P.C.). 


(25) Porahaaar of property belonging to Idol 

The purchaser, for valuable consideration, of property from a person who 
bought the same in the name of an idol, is not a trustee, especially 
when*there is no formal dedication to the idol, 2 B.L.B.A.C. 155. 

0 

* ' 

(26) Trust—BvIdenee—WnJibt^nl-uri 

A Wa/ih-ul-urs cf villg.ge admimstratiou-paper, which provides for thesurrendor 
to absent BHare<holders, on their return to the vilh^e, of lands formerly 
held by them does not necessarily constitute a valid trust in their 
favor, although it m.'iy be evidence of such a trust. 2 A. 493; 3 A. 458, 


(27) ' Yillogo r«eord>of>rlglitft 

Noras a statement in a-evidence of a trust; even if it should be,-a 

suit by a persoh in who^ &vor such a statement is made will be. 
barred by limitation os ago^dfe a’-purchaaer for value without notioftiUt' 
" • the trust. 2 A. 460. 

j ' ■ . ' ■ ' . - ‘-.f 

(28) ‘gjj^BMnt not eonatiinting trust:-— ' 

"/j^ traiisaetipu whereby oertain abates in a compuiy^Te allotted to a 

i V sou on the undetstandu^dail the latter was to transfer this duum to 

' i t|^ l^ntifis on tbeirpayuHP^ma certain sum of money (disa not oon< 
mtutaatrust in favwrcg tlie^hustifffor anyspeoifio puiposes. lha 
'-ttsnsaotioii u an agreement of whidBthe plaintifis can enfotei^eoific 
parformanoe, ft 0. Sftft. 
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S. 101 • 

4 


2.—*Legml reprewntattvea or maalgas.* 


(1) Porchaun from truateei:— 

*-cof^iiiziint^t the time of their purchaefl. of a subsisting trust affecting 

the property, are not entitled to the benefit of the law of limitation, 
booauue they would nut be bona fide purchasers. A suit against such 
purebasoru would fall within the section. 5 W.B. 120. * 


(2) Asilgnee of trustee 

An auction-purohaser acquiring trust property for valuable consideration at a 
sale in execution of a decree is an assignee of the trustee within the 
meaning of this section. 15 C. 703. 

(:i) Bona fide purehaiera 

Kven in fbses whort; a trust can be established, claims against purchasers in 
good faith for value and without notice of the trust will bo barred by 
limitation, if such purchasers had been in possession ^or more than 
twelve years. 2 A. BU4. 


(4) Purchaser without notice:— 

Even whore a trust is established, if the trust property is sold in ftyf^ n tio n 
of a decree obtained against a purchaser from the trustee, n-wd such 
• purchaser has purchased without auy notice of the trust, limitation 
would apply. 5 A. 608. 

(5) ‘‘In good faith”:— 

The words—•»—in B. 10 of Act IX of 1871, do not necessarily involve absence 
of notice in the purchaser of an existing trust or equity, though the fact 
' of there being such notice may bo an important element in the 

question whether there were bortia fides. 1 B. 26U. 

3 .—‘ r^or the purpose ot followltrg* la his or their hands 

such property.* r 

(1) For the purpose of Be:— * * 

The expression, " for the purpose 'of following in his ot their hands such pro¬ 
perty" meant "for the purpose of recovering the property for the 
trusts in question." 13 C.L.B. 39. 

(2\ Sniff for accounts against trustees* 

A suit against trustees for charging certain property with the trusts declared by 
. ^ho author thereof in respect of that property and for an account, will 
not be barred by any lapse jKf time. 8 Q. 766. 

(3) Bttit for trust-money for plafotUfs own use:— 

A suit having for its object the i^oover/of trust money, not for the 'purposes 
of the trust but for the plaintiff’s own use on the failure of the objects 
of a trust, is not governed hy this section. 16 A. 256««U A.WJ7. 273 
[/ofiowing 6 A. 1 => 10 

(4) Suit for eoi^lue proceeds of debutter land:— 

A — -—as between oo-slbaits, after providing for the worship of the idol, is 
one to which the ordinary law of limitation would apply. 19 W.B, 85, 

V 76 
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S,—*Pot ttM putpaae of. ioUowiag la bla or thoir haada 
aucb property.'— {continued), 

(5) Inik to TC-attwdi Mdowneat to ito legitimate olitJeet;'— ^ 

A suit, tbe object whereof ie to prevent e specific endowment fnnn being diverted 
from its ^gitimate object and to re-attaoh it to that object falls under 
, the section. 14 M. 1 (8). 

(6) Bolt fbr exeloelTe management 

A suit, the object whereof is to establish plaintiff’s exclusive right of manage¬ 
ment of a religious institution and to exclude the defendant from 
management, does not hill under this section. 14 M. 168. 

(7) Suit against traetees named in will 

A suit against trustees named in a will for carrying out ccij^aio charities and 
their assigns, for followiiig the trust property in their hands and having 
it applied to the purposes of the trust, fallB under this section. 

• IB B. 661. 

( 8 ) Bolt by traetee agalnet ex-trustees 

(а) A suit by succeeding trustees against dismissed trustees for recovery of 

property belonging to the trust will notbe barred by any length of time. 

6 M. 64. 

(б) A——for recovery of property disafiitmingthe acts of the latter falls within 

the section'. IS M. 409. 

(e) A cl aim by plaintiff to recover possession for himself of the uraima right 
(right of management) of on endowment does not fall within the 
section. 7 M. 837. 

(d) A suit for the protection of trust property by the appointment of a new 
trustee is a suit for the purpose of following trust property, and falls 
under this section. 19 C.L.B. 370. 

(J^.B.)—This case does nq)i refer to 6 A. 1 (P>C.)i which hod not then been 

decided. Perhaps the decision would have been different, if 6 A. 1 (P-C.) hod then 

been decided. ** 

. e 

(9) WfaSN property bos gone out of the haade of tmttees 

'Where property, which became vested in the defendants for specific purposesKls. 
no longer in their hands owing to Uieir misoonduot and improper deal- 
ing with it. a suit to recover such property falls withinin this aeotim)* 
inasmuch ae it could bo traced to them. 8 B. 483. * -i. 

(10) Two peneas exeeuting the seme trust'' 

Where there ate two persons executing the some trust, snob‘as the superina/ 
tendeiit ot a religious endoinnent and bis subordinate, a suit l^'Abe' 
former to recover from the latter, on his dismissal from of 

property belonging t<^the endowment will not be barred by any length 
' ^ of time. llW.K.8gS. 

(11) potootoion agitost iiSirti— 

Tf a pcirson fai whom property. in trust has enjoyed it odvomely to the 

^irust for more thw'iji|^H|b Wo^re Act Df of 1871, therlgbf^ tMover 
the property as barred, there being op provision 

i^milar to this secti^m in tow^^pSmitation prior to Act of 1871 

814. ,;J ' 
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3.^>Por the parpoiM of Miowing lit tiM ot tbeir hmmis 
sucb property 

(I'i) Suit by b«neflolaries 

(a) A-against ths exoouton under a will for the purpose ot foUowing pro¬ 

perty vested in the latter for any speciflo purpose and for an aooounti 
falls under this section. 7 O.W.N. S54 {foUowing 8 C. 766 and duty. 
5 0.910). . 

(b) A suit- brought by the grantees of certain property (gganted for the mainten¬ 

ance of themselves and a mosque, against the superintendent of the 
mosque and some other persons, who had sued him for removal from 
office and bad entered into a compromise with him) for the setting 
aside of the compromise on the ground of fraud, faUs under art. 95 and 
%ot under this section. 5 A. 9943=3 A.W.N. 40. 

(13) Suit for Heoouot against executor:— 

The section has no application in a suit against an executor or his representa¬ 
tive merely for an account and not intended to follow the trust pro¬ 
perty on the ground of a broach of trust. 10 B. 943 (/bffoteing 6 A. 
1»1U I.A. 90 (P.C.). and 5 C. 910). 


11. ^aite instituted in British India on contracts entered into 
Suits on foreign ^ ibreign country are subject to the rules pres- 
contraots. cribed by this Act. 

No foreign ^le of limitation shall be a defence to a suit instituted 
Foreign limitation British India on a contract entered into in a foreign 
country, unless the rule has extinguished the con* 
tract and the parties were domiciled in such country during the period 
prescribed by such rule. • 

(Old Acts) r 

Sb. 11 & 12 of Act IX of 1871.—[^lae os above, 

Aei XIV of 1859.—No eorreopondmg provioion.^ 


PART III. 

* I'OMrUTATION OF PERIOD OF LIMITATION. 

12. In computing the period of liinltation prescribed for any 
Bwlunon of day suit, appeal os. application, the day from which such 
wraes. period is to be^teckoned shall be excluded^^^ 

• In computing the period of limitation prescribed for an a]^peal, an 

in cane ^ ^peal as a pauper, and an 

of •ppeab imd oer- application ^M^view of judgment, the day. on 
taiofl^ioatious. which the;ji)^^htabbmplaiMd-Of.ya8.pron 6u aqBd 

mtd the ti me retj^uisite f^yHaii^ a c^opy of the dj^ree^*>, sentence or 
order appealed against or sbtq^. to be reviewed, shall be excluded. 
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Where a decree is appealed ag-ainsfc or sought to be reviewed, the 
time requisite for obtaining a copy of the judgment on which it is 
founded shall also be excluded. 

•In computing the period of limitation prescribed for an application 

to set aside an award, the time requisite for obtaining a copy of the 

award^^^ shall be excluded. 

o 

(Old Aeta) 

8. 13 uf Act [Ill cumputiug the period of limitatidu iirescnljed fur any suit, 
IX of 1871. the day on which the right to uiie >u*crued Hhall be excluded. 

In computing the period of limitutioii presorilMHl for an Appeal, an appli¬ 
cation for leave to apjieal as a pauper, an appliention to tlie High Court for the 
admission of a special apjieal, and an application for a review of judgment, the 
day on which the judgment complained of was pronounced, and the liiiii! 
requisite for obtaining a co])y of the decree, sentence or order appealed against 
or sought to he reviewed, shall be excluded. 

In c<»m]niting the period of lirailatinii prcsci'ihed for an application to set 
aside on award, the time retpii-site for obtaining a copy of tlie luvard shall lie 
excluded. 

AeiXIV of 1859.—No corre^^mtdiny 'provision.^ 

(Votas) 

General. 

. (1) The periods mentioned in the sohodolo must bo computed subject to the 

provisions of this section. 3 <J. 336 (F.A). 

(2) An appcil i(iO Qo^ut cannot, after registering an appeal and serving notice 

of ihe appeal, dismiss the same at the hearing on the ground that it 
was not presented within the prescribed period. 8 W.R. 141 (F.B.). 

(N.B .)— But compare the rases at p. 662, aupra, under the heading “ Experts 
admission of appeal —Remedy.” ' 

(3) A application for review of judgment presented after she ninetieth day,, 

though within time, regard being had to the provisianif of this section, 
must bear full stamp undft art. 4, Sch. 1, of the Coart-feee Aot 
because that Act and the Limitation Aot are not in pari materia, 

. 7 O.P.L.R. 111. e 

(4) il^lteation for leave to appeal in forma pauperis 

The pcDvisionii of this section are not applicable to an application for leave to 
appea' as a pauper. IS A. 79. ^ 

Bat see 88 P.B. 1895, which holds that, in such a case, the time occupied in 
' obtaining copies of the judgment End decree sought to be appealed 
against ought to be excluded. 
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09 ner»U~f continued). 

(5) Second appeal 

Time occupied in obtaining a aopy ot the decree ot the Court of first instance 
cannot bo excluded in computing the period of limitation for a second 
appeal, since no such copy need be produc^ along vrilh the memoran¬ 
dum of second appeal. 4 M. 419 (F>B.). 

(0) Letters Patent appeal 

(a) The time requisite for obtaining a copy of the judgment appealed against 

cannot bo deducted, such copy not being r^uired to be presented 
along with the memorandum of appeal. 2 A-192 ; 9 A.'115. 

(b) Though a-is put in more than 30 days from the date on which the 

oral judgment was delivered, the appellant may pray the appellate 

• Court to excuse the delay, if he had come in within thirty days from 
the date on which the written judgment is delivered. 12 W.R. 468. 

(7) Leave to appeal to Privy Council 

(a) An application for -.- —does not fall iimltT this section, since no copy 

of judgment need be produced as a preliminary to the presentation of 
the application. 15 A. 14 (10); 19 B. 301. 

(b) The time occupied in getting copies can't be excluded for an application for 

-. 10 M. 373 ; Per Stimbt C. J., in 1 A. 041, but Spankib J., 

* cemtra. Ibid. 

(c) In computing the period of limitation prescribed for an application for a 

certificate admitting an application for-the time occupied in 

obtaining copies of the decree and judgment sought to be appealed 
Bgainst cannot be excluded. 15 M. 109. 

(8) Criminal Appeals:— 

(a) In oomputing the period of limitation for a-by a prisoner in jail, the 

time occupied in the forwarding of the prisoner’s application for copy 
of judgment to the Court and t4ial in the transmission of the copy to 
the prisoner must be excluded. 9 258. 

(b) In oomputing the time for a-the days occupied by the preparation 

of a copy of the judgment appealed against ought to be deducted. 
C M.H.0.349. 

/.—‘TAe day from which . shall be excluded,* 

• 

1[1) Data of order or deoree 

In osloulating the period of limitation for applications as well as for appeals, 

* the day on which the order or decree appealed against was made 
should be excluded. ? B. 678. 

(2)' Date of aoorual of eauie of action 

q;iie--ought to he excluded. *10 M. 292; IQW.B. 94; 4 M.U.C. 409; 

12 B. 617. 

(8) Date for repayment—Bondi:-* • 

* (a) The day mentioned in a bond for repayment is to be excluded from oom- 
putation, because the payment may be mode till the last moment of 
such day. The right to sue, therefore, accrues, not on that da^, but 
from that day. 4 M.H.C. 330 ; 24 W.H, 463. 
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t.—*Tb0 dmy from whteb. . shall be exdttded,*‘--(contmied). 

(b) When in a bond ifae SOMi day of a native month in a oertain year was 
fixed for payment (both parties being ander A mistake as to the num¬ 
ber of day|the month consisted of), held that the cause of action com- 
monood on the day on which it would have oonunenoed if the month 
had thirty days. 6 G. 239. 

(c) On the ISth April 1883 (corresponding with the let Bysach 1390) the 
plaind^fi instituted a suit to recover money duo on a simple unregistor- 
ed bond, dated 8th Bysack 1286, and repayable on the SOth Oheyt 1286 
(corresponding with the 11th April 1880). The 13th April 1883 (SOth 
Oheyt 1200) was a holiday. 

Held, that limitation began to run on the 12th April 1880, ^nd that the suit 
was therefore barred. 

{d) In a suit on a bond dated u certain date and payable within so many years, 
the cause of action arises on the day of the month corresponding with 
the day on which the bond was dated. 13 B. G17. 

(4) Pra-Botei payable on demand 

The day on which the cause of action arises— {e.g,) in the case of a pro-note 
payable on demand, the day on which the note is executed—ought to 
be excluded. C B.L.R. 292 ; 8 B.L.R. 24=16 W.R. 1. * 

(5) Exolaiion of date of majority 

The day on which a minor attains his majority may bo excluded under the 
provisions of this section, in cases in which S. 7 of the Act will apply. 
10 0. 748. 

2.—* Time requisite tor obtiilaing copy of the decree dc.* 

(1> Commencement and termtnatien of time 

(a) The lime requisitedor obtaining a copy does not begin till an application 

for copy is pq(t in. 12 A. 461. 

(b) The time that can be excluded mast be taken to commence when the party 

appoaling has done something in order to obtain copy of the judgment' 
or decree, and not when he obtains it. A party delaying to apply for 
a copy is not entitled to oxoludo the period of such delay. Jt is im¬ 
material for the party whether the decree has been aigned Or not, 
because the date^f the decree is the date of the judgment. 23 B, 443 p 
10 G. 652. • ’ 

The exclusion sauctioned by this section applies as long as the ri^^t & 
appeal subsists: Wheg» the period of limitation prescribed for an ^peal 
* expires during close holidays, an application for obtaining copies of 
decree and judgment may be made on the re-opening day uid the, time 
occupied in the granting thereof will be excluded. 35 B. 666=:|^4lom. 

1 L.]K. 344 {following 19 A> 342)) 25 B. 584 b 3 Bom. L.R. 143. « 

(d) Whjst is the time requisite for obtaining copies of decree and judgment is 

. a question of fact depending on the^iroumstances of each particular 
ease. 6 F.B. 1694. 
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2,—* Time requisite for oMsIttfait copy of the decree dtc. '—(eontmued). 

(e) The question whet* the time teqaisite for obtaining copy of decree or judg- 
* mont begins must be determined by the practice of each Court. 12 C. 

L.B.541. 

(/) In a case, where judgment was delivered one day and copy of decree was 
granted the next dayi applioadiion for copy being made on the date of 
the judgment and stamp furnished the next day, held, the date on 
which judgment was deliverod could alone computed among the 
'*"* days requisite for oblioining copy of the decree. 2 U.B.B. (92>d6), 466 : 
See also L.B.B. (1872-1892;, 425. 

(N.B .)—In Burma, the rule seems to be that application for copies must bo 
acoompaniod by the requisite stamps. * 

( 2 ) Megllgenee of party 

* Adday caused by the negligence of the party in applying for copy or in pay¬ 
ing the money required for a copy, cannot be excluded from compu¬ 
tation. 12A. 79(F.B.)==10A.VV.N. 25. 

(3) Negleet of oiBelals granting copies 

Delay caused by-ought to be excluded in favor of the party. 10 A.W.N. 

10 ; 12 A. 105. 


(4) Delay in sending copies by post 

The -cannot be considered to bo time requisite for obtaining copies and 

cajjnot be excluded from calculation. 14 C.P.L.B. 40. 


(6) Delay in faircopying and signing Judgment or decree- 

(a) -Time requisite for obtaining copies, (i.e.) the delay in' the actual prepara¬ 

tion and delivery of the copies by the Court, can alone be deducted. 
Delay in the fair-copying and signing of the judgment or decree can¬ 
not be deducted, unless before that di^te application for copy had been 
put in. 12 A. 461 (F.B.) (dissen^lnff from IS 0, 104 (FJ2.)) ; 12 
A. 79 (F.B.) ; 1 0.0.184. ‘ • 

(b) The date of a decree or order is the date on which judgment is pronounced, 

for purposes of this section. 28 B. 442. 


(c) It is the date that the decree boars, and not that on which the same was 
actually prepared and signed, that ought to bo taken into ctdeulation. 


1 O.W.N. 98. 


DflUyary nf judgnidaF'And Mgnlng decree 

A The time between-ought to be excluded in computing the time for pre¬ 

sentation of an appeal, if oi^that account the appiMlant nnutija to 
obtain a copy of the decree from which ho wishes to apped. 13 0.104 


(F.B.)- But see No. 5, supra. 

(7) Iptemrnl between *reedy' date and ‘deliyery* date:— 

The interval between the date on which the copy is ready and thfA^^e on 
which the party chooses to take delivery cannot be excluded. VC.L.B. 
298 ; 4 O.P.L.B. 133 (virtually overruUng 4 O.P.Xj.B. 166). 
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2.—* Time requteite tor obimiaing copy ot the decree. *— fconttHwed;. 

(8) TruiJatloii ot Judgment 

Time occupied iu obtaiuiug copy of ii Iraiiblatioii of the judgment appea^d 
against cannot ho deducted in computing the period prescribed for an 
appeal. 145 P.R. 1888. 

(9) AieertaJnment of folios 

An appellant is not entitled to a deduction of the time requisite for asoortain- 
iiig the number of folios required for the copy of the decree he has 
applied for. 12 C. SO (33). 

(10) Date of ftirnishing stamps 

The day on which the stamps arc supplied and the day on which the copies are 
granted must be excluded. W.B. (1804), 145. 

(11) Time for obtaining copies of decree and Judgment 

(a) In computing the period of limitation for filing an appeal, where copies of 

the decree and the judgment arc applied for on the same day, the 
longer of the two periods rotjuisite for obtaining the copies should be 
credited to the applicant, and ho is not entitled to add on to the longer 
of the two periods any time within the termini of the longer period. 
15 A.W.N. 101. * 

(b) The time taken to obtain a copy of the decree and the time taken to obtain 

a copy of tbe judgment must both be excluded except where those two 
periods overlap ouch other; and where they do o\1brlap, the time over> 
lapped shall be excluded only once. H M.L.J. 148. 

(c) An appellant is entitled to deduct the day on which judgment was pro¬ 

nounced and one day in obtaining the copy thereof. 5 A.W.N. 257. 

a 

(12) Intervention of vaenttoni'.— 

(a) If tbe period prosq^ibed for an appeal expires during the vacation and if the 
appellant had not obtained the requisite copies before the closing of the 
Court and applies for such copies on the re-opening date, whilst hie 
right of appeal is still alive, he is entitled to the benefit of the time 
requisite for obtaining copies. 10 A. 342 ; 2 Bom. L.B. 221. 

(5) When judgment is pronounced on the last day before the Christmas vaca¬ 
tion and copy is implied for on the re-opening day, the vacation may 
be deducted as part of the time requisite for obtaining copy of the 
judgment. 27 M. 21. 

(c). Though folios for copies are« called for during vacation, if the same are not 
received when tendered by the party daring the vacation, the time up 
to the re-opening will be deducted in favor of the appellant. 8.G.W.N. 
141. . . 

• 

(18) oomvled by ono&or party:— 

Under S« 19, an appellant is not entitled to a'deduotion of the time ta ken by 
another party in obtaining the copies. 13 M.L.J. SS6. 
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2.—* Time requisite for obtalulag copy of the decree. •— (continued). 

(14) Buit for pra-emptlon-When deeree becomei flnid:— 

* 111 H-, whoro a certain time, after the decree becomet) fituil, is fixed for 

payment of the purchase-uioncy and where it is necessary to find out 
when the decree became final, time ooenpied in the granting of copies 
of decree and judgment to the unsuccessful party cannot be excluded. 
1 A.W.N. 165: 3 A.W.N. 4 ; 1 A. 293. 

(15) Non-proMCution of application* 

A second application for copies explaining the delay in non-prosecution of the 
first application may lie taken as a continuation of the first, for the 
purposes of computing the time for an appeal. 18 M. 374. 

a 

(16) Appeal b]^a minor:— 

Limitation runs against a person-fur appeal, though ho is a minor. 12 M.L.J. 
385. 

S.—*Tlme requisite tor obtaining copy of award.’ 

Copy of award 

In an application to set aside an award, the time requisite for obtaining copy of 
the award must be excluded. 12 M.L.J. 77. 

• 

Old Law;— 

Under Act IX of 1871, a party appealing could not deduct the time requisite for 
obtaining copy of the judgment as a matter of right. 21 W.R. 309.^ 
15 B.L.U. 273 (Note): 24 W.H. 105=. 16 B.L.B. 272 (F.B.). 

(N.B .)—The law has now changed {vide para 3 of the above section). 

‘Applicability of section to proceedings under special or local laws.* 

(1) Land Acquisition Act, IBM:— 

The section does not apply in computing the period of limitation for an applica¬ 
tion under S. 18 (1) of the-; th^tlme requisite for obtaining 

a copy of the award cannot be deducted. 79 P.K, 1904. 

(2) Act VllI of 1869 (Bengal Rent):- 

103—A party applying for a review under, would be entitled to the benefit 

* of the rules contained in this section of the general Limitation Act, 

though, so far 08 the ‘period of linutation is concerned, it TAniii.in« 
*Unafiected by the general limitation Act. 6 0.110=t4 O.L.B. 371. 

(3) Madras Act VIII of 1866 :- 

In on appeal under B. 69 of-, the tinie occupied in obtaining (x^y of the 

judgment of the Revenue court cannot be deducted, because no sueh 
copy need be filed. 20 M. 476; 8 M.H.C. 44. 

But, see 2 M.L.J. 217, which h|^ that such time ought to be excluded. 

• 

(4) let VI of 1889 (Ipdlan Companies):— 

The section is not appliodble to a person appealing under S. 214 of Act VI of 
1662 (Indian Oompanies). 18 A. 216-16 A.W.N. 89. 
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18 . Ill uoaipndtig tiie period ui' limitation prescribed ibr any 

Exoluriou of time guit, the time dariiiff which the defendant has 
of dfifonduifc's ab' ° t 

Bence from British been abeent from British India^’-’ shall be excluded. 

r 

(Old Acts j 

8.14, Act IX [In. oompotiug tiie period of limitation preeorilted for any 
of 1871. ei(ii, the time during which the defeiidaiUt has been absent 
from British India shall be excluded, unless service of a sum¬ 
mons to ap}iear and answer in the suit can, during such absen(«, be made under 
the Code of Civil I'ructedure, section tK). 

S. tS, Act XIV In cvmjmHuy any iierml of limitation yreaoribed htj Ihia 
of lf^9. Act, the tUnc during teJiich. the defendant sluUI lutve hem absent 

* out of the British territories irt India sltall be esicludedfrum 

such computation, undeea service of a summons to appear and answer in the suit can, 
dftiiing the ahsertce of such de/mdaiU, he made in any mode prescribed by fau’.] 


(Votes) 


Scope of BeoUdn:— 

(а) This section is not applicable to an application to set aside a sale in exocn- 

tiou nor to any proceedings in execution. 8 A. 185. 

(б) The seotion is inapplicable to the case of a plaintiff Absent beyond the sea, 

in consequence of transportation. 10 W.R. 363; 1 B.L.B. (Short 
notes), XXV. 

(s) Nor to the voluntary absence abroad of the plaintiff after he attained his 
majority. 3 M.H.G. 118; 


AbeeHce ot defeadlmnt from Britleh ladim,* 

(1) Ahienee of defendant 

(a) This section applies even whore, to the knowledge of the plaintiffs, the 
defendants, partners of a firm, are, during the period of their a bsence, 
carrying on basiness in British India through an attthorieed agen). 
35 G. 496-3 O^W.N. 360 CF.B.). This overrules 10 G. 440, whioh 
held that the section is inap^icable when a defendadt, thou{^ zeaid* 
iug out of British India, is represented by on agent in British Iridia. 


'A 




The words ‘ absent from British India' do notnecessari^' imply * previous 
presence * in British India, A defendant, residing out of British 
India, bnt carrying on business ot having a shop or a house of bosineBB 
in British India through an agent, comes within the seotion. 14 C. 457, 

The words ' absent from British India' include also persons who never b ad 
b^‘ii residents of British India. Unless it cap bo affirmed thit a per¬ 
son is or has been “ present," it nAst necessarily follow that he is or 
has been ‘'ubscut.'' 73 P.B. 1891. 
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4 

L—*Ahaettce of deUadmat from BrltM Iadla.^—(eontmved). 

(d) Though a cause of action might have arisen, the u^od during which the 
* defendant was absent from India would be demoted, in computing the 

period of limitation. S. 9 does not modify the provisions of this sec¬ 
tion. 4 A. 530-3 A.W.N. 137; 8 B. 661 X^Miaenting from 6 B. 103). 

{e) It docs not matter whether the absence was before or after the aocnul of 
the cause of action, because S. 9 of the Act does not control this 
section. 5 C.P.L.B. 88. ^ 

(3) Abienoe of land and defendant from British India 

The. time, during which the defendant as weU as the land forming the 
Bubjeot-matter of the suit were out of British India, should be 
^ excluded. The land was absent by “avulsion." 34 P.B. 1869. 

(3) Defendant’s having agent In British India:— 

The defendant's having, in British India, an agent on whom the summons can 
be served, does not prevent the applicability of the section. 9 C.P. 
L.R. 73. 

(4) Occasional visits:— 

The -- -of defendant to British India do not render the section inapplie* 

able. 8GP.R. 1897. 

t 

14 . In computing the period of limitation prescribed for any 

the time during which the plaintiff hag been 
of proceeding bcnia prosecuting witl: due diligence^-'* another civil pro- 
^t jurisdio^ionr'**' ceeding<^^ whether in a Court^-''> of first instance or 
in a Court of appeal, against the defendantf^Vehall 
be exclnded^7\ where the proceeding is founded upon the same cause of 
nction''*\ and is prosecuted in good faithi’’^ in a Court which, from defect 
of jurisdiction^*®^, or other cause of a like nature^**', is unable tJO enter¬ 
tain it. • . 

In computing the period of limitation prescribed for a ani^, pro¬ 
ceedings in which have been stayed by order under 

Like exclusion ia . 

oftse order, under the Code ot (.ivil Procedure, section 20, the interval 

duroi between the institution of the suit and the date of so 

. ^ staying proceedings, ai^ the time requisite for going 

from the Court In which proceedings are stayed to the Court in which 

the suit is re-instituted shall be excluded^* 

In computing the period of limitation prescribed tor any a(|>plicataon, 
the time during which the applicant has been mah- 

Like CKolusion in 

OS 80 of'applicstion. ing anothei^ application fur the same relief shall be 
excluded, where the last-mentioned applic|i:tion is 
made in good faith to a Qpurt which, from defect of jurisdiction or other 
cause of a like nature, is unable to grant it^'^). 
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Explanation 1. —In exuludiiig the time daring which a former Buifc 
or application was pending or being made, the day on which that suit 
or application was instituted or made, and the day on which the proceed¬ 
ings therein ended, shall both be counted^'-^\ 

Explanation 2. —K plaintiff resisting an appeal presented on the 
ground of want of jurisdiction shall be deemed to be prosecuting a suit 
within the meaning of this section. 

(Old Acts) 

S. 16. Act IX [In computiufi; the period oF limitation preacrihed for 
of 1871. liny suit, the time during wliioli the pldliitiH.' has Fieeii 

prosecuting with due diligence another anit, arhether in a 
Court of first inatauce or in a Court of appeal, against the same defendant or 
some person whom he represents, shall be excluded, where the laat-menti- ned 
suit ia founded upon the same right to sue, and is instituted in good faith in a 
Court which, from defect of jurisdiction, oi- other cause of a like nature, is 
unable to try it. 

£iej;2anntio» j. —In excluding the time during whioh a forujcr anit was 
liending, the day on which that suit was instituted, and the day on which the 
proceedings therein ended, shall both l>e counted. 

JS-vplanalion 2 .—A plaintiff resisting an appeal pre.seii^ed on Ihe ground 
of want of jurisdiction, .shall l>e deemisi to he prosecuting a suit Avithiu the 
meaning of this section. 

S, 14, Act XIV In eompuiiHfi any period of limilulion prPHcrihed hy this 
. of 1859. Act, the time during which the cUtimani, or any per non under 

oihom he^clainu, shall have been engaged t» prosecuting a 
suit upon the, same mnsr of action against the same defendant, or some person whom 
he represents, hom\ \u\(t ancCwith due diligence, in any Court of Judicature which, 
from defect -cj ju^ixdirtion or other cause, shall have been ututble to decide upon it 
or shall have passeil a derision which, on apj)ml, shrill hare fteen annulled for any 
pucli cause, includinij the time daring irhirh such apperU, if any, has been pending, 
shall be ecctuded frum svrh emnpuiation.^ * 

• (Hoten) . * 

* Salts under special or Local Acts,* 

(Nons), Thera is au apparent conflict in the decisions bearing on the applicability 
of the piovuions of the general Limitation Act to suits under Special or Local Acts; but 
they an reconcilable. The grounds of the several decisions may be briefly summarisied 
thus:- 

(s) Where a special m- local Act is a complete code in itself, the proviirions of 
the general Limitation Act will not apply to a suit falling under it. 
(For examples, see 30 C. 532--7 C.W.N. 550; 18 C. 868 (F.B.); 
18 M. 99 (FJS.)- 
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•Suits under special or Local Acts.’—{continued). 

(2) Where a special or looal Act is uot a oompleto code in itself, the mere fact 
of sneb Act containing a special period of limitation for a particular 
suit falling under it, wiU not prevent the s^lioability of the provisions 
of the general Limitation Act other than the period of limitation, such 
provisions being those regulating the eompuMion of the period of 
limitation, &c.—Fide Ss. 5,12 and 14. (5 C. 110; 5 C. 314 ; 20 C. 264 ; 
12 M. 1 ; 12 M. 467). » 

*er ‘ - 

{3) Persons affected by legal disabilities, suoh as minors, &c., cannot, in suits 
falling under a special or local Act, avail themselves of the benefits of 
S. 7 of the Limitation Act, regard being had to the special wording of 
that section, viz. " • * • ‘as would otherwise have beer 

allowed from the time prescribed therefor in the third column of the 
second schedule hereto annexed.” Persons alTected by legal disability 
are uot, therefore, allowed an extension of the period of limitation 
prescribed, not by the general LiniiLiition .Act, but by a special or local 
Act. 17C. 26.S; 18 M. 99 (F.B.). 

{N.It .)—The above is a summary of the decisions noted under this heading in this 
section, those noted under the heading " Applicability of section to 
, suits under special or local Acts” (p. supra) under S. 6 ; those 
noted under the heading ” Applicability of .Act to cases under special 
or local laws ” under S. 6 (p. supra) and those under the heading 
” A.s would otherwisn.annexed ” under S. 7 fp. 578 sujprn). 

(1) Registration Act (III of 1877):— 

The provisions of this suction do not apply to a suit under S. 77 of the ■ — — ■ ■ , 
the ground of decision being that the Begistratioii Act is a oompleto 
code in itself. 30 C. 1532 = 7 C.W.N. 560 ; 18 M. 99 (P.B.). 

(Ar.f{.)~10 (J. 265 is virtually overruled. tScc 30 C. 632 fat p. 636). 

(2) Act X of 1859 (Bengal):— * 

This section is uot applicable to suits for arroifts'of rent under-, the 

ground of decision being that that .Act is a complete code in itself. 
18 0. 368 (P.B.) [JolUnmig 15 B.L.R. 6t) (note) (P.G.)=19 W.R. 6]. 

(3) Act VIl of 1880 (Bengal) :- 

■ The plaintiff was allowed a deduction of the time during which he was bona fide 
seeking redrcs.s under the Ant from the fiorenue authorities, who ha d 
• , no jurisdiction to deal with questiots raised by him subsequently in a 
civil suit. 20 C. 264. ■ 

(4) Xot XXYlll of 1860 (Boiudary Act, Madras) :— 

The time occupied by the prosecution 6f a suit, by way of appeal from an order 
under S. 25 of the Act. in a District Munsiff’s Court, may be deducted 
under this section, when a .second suit is brought in the District Court. 
12 M. I (6 C. 110; 8 B. 629 ; and 10 M. 210). 

' {N,B.) —The ground of decision in this case was that, save as to the period 

limitation provided by a special or local Act, the other provisi:^ of 
the general Ac^ of limitation are applicable to suits brought under a 
special or local Act. 
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‘Suite under special or Local Acte.*— (eonimtMd). 

(5) Act nu of 1865 (Modna Rent Recevery):- 

TWa Motion is appiioftlilo to suits brought under——, the ground of 'decision 
being the same as in lii M. 1 supra. IS M. 467 {following 8 C. 910, 
8 B. 529 and 10 M. 210). 

( 6 ) Act YI of 1878 (Bombay Municipality) 

8. 14 of the ^aeral Limitation Act is applicable to a suit imder 8,00 of——, 
8 B. 529 {following 5 C. 814, 8 C. 910 aud 10 C. 266). 

(7) Aot XYIII of 1678 (Month-West PnoYinaea):— 

Ihe section is inapplicable to suits or applications under — - , the ground of 
^ decision being that the above Act is a special enactment complete in 
itself. 1 A. 264 [_folU»viag 16 B.L.R. 60 (note)a.fb W.R. 6]. 

Scope of aecilon :— 

The circumstances contemplated in this section will, ordinarily, constitute a 
sufficient cause in the sense of S. 5. 5 A. S91. 

I.—‘Saif 

This section does not apply to appeals. 23 C. 825. 

Plaintiff.’ 

(1) PrcYiona Cult by plaintiff :— 

Por the,lection to apply, the previons suit ought to have been brought by the 
plaintiff in the second suit or some person through whom he claims. 

1 W.R. 29. 

(2) pNYloua suit by eo-owuer 

A previous suit by a co>ownor of village lands for a redistribution according to 
the enstom of ka/rai edu will save a second suit by another co-owner 
from Itmilatinn. 2 M.H.C. 1. 

( 8 ) Proeeediitgi conducted by a third party:—• 

Plaintiff cannot claim the l^enefit of this section unless the former proceedings 
had been conducted by some person through whom ho derives title to' 
sue. G M.H.C. 122. ? 

(4) flnit by wrong perion—Subsequent suit by right person ’ 

Where a siiit brought by a wrong person is dismissed, in a suit subeeqaeiltly 
brought by the right person, the period occupied by the previous suit 
*. ■ # cannot be deducted.” 7 0. 867. 

(5) Butt brought by defendant 

No deduction can be allowed to a plaintiff of the time eooupied by a previous 
edit brought by defendant on the same cause of action, if it was not a 
' suit in which the Court was unable to decide the queslaon at iseue in 
the second suit from defect of jurisdliotioD or other such cause. 9 W B 
466 . 
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.3*^*Wvo dOlgcac^.* 

Puiiiou lot, ■. 6 :— 

• Noii'pEodDotton 6f tt oortijGc^te' under S> 6 of the Fenttone Act, does not 
constitute » want of due dUigence as to disentitle the plaintiff to 
deduction of time ooonpied by a pravioos sdft. 3 B. 3S8. 

For other oases, see oases under the heading No. 9 **Pn>nMuted 
in good Caith,” in/ra. 

a 

• Anotbor Clrtl proceeding.’ 

(1) Time oeeupied by appeal or revision:— 

In a suit to sot aside an order of a Court, the period during which the plaintiff 
had been proseouting an appeal or revision against the order should 
^0 excluded. 2 A.W.N. 5‘J. 

( 2 ) Appeal' in wrong Court: — 

Time taken up in prosecuting an appeal in a wrong Court cannot be deducted, 
as B. 285. 

(8) Clidm to set-off:— 

Time occupied by the adjudication of the plaintiff’s claim to a set-off put for- 
• ward in a previous suit in which he was defendant and in which such 
claim was ultimately disallowed, not on account of any want of diligence 
on his part, may bo deducted in computing tbo period for a suit subse- 
q^uently brought by the plaintiff for the amount sought to be set off in 
the'previous suit. 1 O.C. 98l. 

(4) Disallowance of set-off on teobnleal gronnds 

Where a luma fide chum to a set-off was disallowed on technical grounds, the 
period during which the suit jvas pending cannot bo excluded in 
computing the period of limitation bg a suit brought to epforoe the 
claim. IS C.L.B. 314. 

• • 

(5) Mutation of names, Proceedings for 

An application for mutation of names under the North-West Provinces 

Revenue Act, 18TS, is not a ‘ civil* proceeding *, and the Oomnusrioner 

• ' and the Board of Revenue are not ‘ Courts.’ A.W.N. (1904),' p. 51. 

5.—’Court.’ • 

0 

Conolliator:— 

A' - appointed under the Dekhan Agrioulturista* Belief Act, is not a Couvt 

within the section. Time oedhpied by proceedings before hini 
be excluded, in computing time for proceedings in the regular Court. 
6 B. 81. 


(g) Board of levonus 

The- .. acting in a matter relating to mutation of names under the worth 

West Ptoviitces Laicd Revenue Act, 1873, and the Commissionet, are 
not ‘Courts' within the meaning of this section. A,W.N. (1904)i p. 54. 
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(1) Former suit not agaJast lame defendants:— p 

The time daring which a former suit, not against the same defendant as in the 
second suit, but only against one of them, cannot be deducted. 5 W, 
B. 381. 

(3) Plaintiff In the second suit being defendant in the first 

The section wAild apply, where the plaintiff in the second suit, being defendant 
in the first suit, put forward as defence, his claim in the second. 1 W. 
B. 310. 

•a « 

7.—*Shall be excluded.’ t 

(1} What time should be excluded 

(a) The whole time, including the time in appeal, or second appeal, in which 
it is finally determined that the Court in which the suit was first 
launched had no jurisdiction, ought to be deducted. 34 VV.R. 407 
(P.C.): 20 W.U. 380 (P.C.). 

(bj Where a suit is dismissed in appeal on the ground of want of jurisdiction 
in the lower Court and a suit is then brought in the right Court, the 
period between the decree in the first suit and the institution of the 
appeal should be excluded. G N.W.D. 141. 

(c) When the first suit was dismissed fur want of jurisdiction and on appeal 

the dismissal is confirmed, the time between the institution of the first 
suit and the disposal of the appeal ought to be excluded. 6 W.B. 308. 

(d) The time during which a suit was prosecuted in a wrong Court cannot be 

excluded. 5 N.W.P. 30. 

(e) for purposes of this section a suit cannot bo said to have been ' commenc¬ 

ed ’ by the filirig of a plaint in a Court which had not jurisdiction to 
hear it. 11 A .W.N. 159. 

(3) Setora of plaint:— 

(a) Where a plaint is letprned to be presented to the proper Court, the 

plaintiff would be entitled to a deduction only of the time from the 
institution of the suit in the first Court up to the order for the return 
of the plaint, and not to deduction o^the time during which the plain¬ 
tiff waits to get tke plaint back. 34 W.B. 36. • 

(b) The period between the order for retuming the plaint and the aotosl 

return thereof to the plaintiff ought to bo excluded. 7 A.W.N. 302. 

(ef Time between the institution of a suit and the disposal of an appeal against 
an order returning the suit foe presentation thereof to the proper Court, 
can alone bo deducted. 3 M.L.J. 190 (24 W.B. 36). 

(d) Where a suit is instituted in a wrong Court, which directs the return of 
the plaint to be re-presented to the proper tribunal, the proceedings in 
the first Court continue, within, the libaning of this section, until that 
Court is really prepared to deliver out the plaint. 7 M.L.J, 261. 
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(e) A CSourt returning a plaint for want of jurisdiction and for presentation to 
* another Court has no jurisdictiou to extend the time for the re-present¬ 

ation of the plaint beyond the period of limitation. If it does, and if 
the suit is re-presented after the period oftimitation, it will be barred. 
•6 M.H.C. 407. 

S ,—' Same cause ot actiou* 

(1) Same came of action 

(a) For the section to apply, the previous suit must have been founded on the 

same cause of action astthc second, and the Court ought to have been 
uiiablo to entertain the first suit for a cause similar to defect of juris- 
• diction. 8 A. 475. 

(b) First suit for land and mesne profits. Mcsrie profits disallowed on the ground 

that a separate suit should be brought therefor. Held that a second 
suit for mosno profits alone wiis based on the same cause of action as 
the first suit was based on, and that the time occupied by the first suit 
and appeal therefrom ought to be excluded. 9 W.R. 402 (F.B.). 

(c) The section would apply when the second suit and the first were substan¬ 

tially based on the same cause of action, though, owing to the 

• erroneous form of the first suit, the Court could not adjudicate thereon. 

3 W.R. 101. 

{d) The section would not apply whore the cause of aotinn on which the recond 
suit is based is not the same as that on which the first suit was based, 
(e.jf. when the obligation sued on in the first .suit was several and 
that in tho second, was joint). 7 M.H.C. 242. 

(e) So, also, whore two suits, one agiiinst one branch of a family and another 
against another branch, were disrnLsscd, .and then a oonsolidated suit 
was brought against both branches, liaH the first sots of suits and the 
second suit were not based on tRe .same cause of action and the timA 
occupied by tho first set of suits ouglit not to be deducted. 8 B.R.C. 
A.C. 228. • . 

(2) Oiffesent eausea of aetion 

The section would not apply unless the cause of action sued on in tha fimt suit 
is the same os that .sued on in the second:—(e.p.) a olum for mort- 
* ‘ gage-money on tho ground of the mortgagee's being deprived of the 

mortgage-aoenrity and a claim for the mortgage-money after it has 

• ^ naturally accrued due under the farms of the deed, are baaed on two 

diflerent causes of action. 4 O.C. 293 CB.)> 

9.—* Prosecuted In good taltb.* 

(1) Bona fldea and due dillgenee 

(а) Tho time oocupiod by a previous suit, dismissed for want ot jurisdiotion, 

can be deducted only if the same bad been prosecuted bona fide and 
with due diligence. 17 W.R. 518. 

(б) To entitle a plaintiff to the indulgence allowed by this section, the psevioua 

proceedings ml|tot not only have been prosecuted in good foith but also 
with due diligence. 2S A. 434. 

V 78 
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* 9.-^* Proawiuted ia good faith.* —(eon^ini^d). 

(e) A party aethig on an honest belief formed with due care ahd attention will 
he entitled to the indulgence. 13 M. 360. 

(d) The eeotion pcpvidos for oases in which a plaintiff, in perfect good faith, but 
under mistake, has instituted proceedings in a Gourt^iot having juris- 
diotion in the matter. 10 C. 265. 

(e) The indulgence cannot be allowed where a pretended mistake is made with 
a view to harass the opponent; nor to cases where the proceedings 
having been instituted is not prosecuted diligently. 6 C.F.L.B. 85. 

(3) Wut of dno eue and eantlon 

(a) Where a party presents his suit in a Conrt, which, on account of its pecu¬ 

niary value, ho must have known to be beyond the jurisdiction of a 
Courts and the plaint is returned for presentation to the proper Court, 
the time occupied by the abortive proceedingB will not bo deducted 
unless very satisfactory reasons are made out for the delay. 8 A.W.N. 
168. 

(by Presentation of an appeal in a wrong Court out of ignorance of law, the 
feiots being fully apparent, is not proHccuting a proceeding in good 
faith. 10 A. 587. , 

(3) Bona lld« mistake 

Where the law gives no jurisdiction at all to a Court or officer in a certain 
nutter, there can be no bona fide mistake as to^its or bis jurisdiction 
in relation to that matter. 3.3 B. 531 = 1 Bom. L.B. 33. 

(4) Mittake of Uv 

(o) A-on the part of a plaintiff as to the proper forum, does not entitle 

him to ignore subsequent facts, materially affecting his causa of action 
or to treat the plaint as one presented on the day on which it was first 
presented to a'iCourt which had no jurisdiction. 1 O.G. 272. 

(b) A bona fide ——in filing a suit in a wrong Court is a cause similar 

to defect of jurisdiction. 19 A. 848»17 A.W.N. 86 (F.B.) (12 B. 320; 
13 G. 366; 18 M. 269). 

(5) Vtstakee of lav and faet:— * 

A bona fide nustake of law upon a doubtful point of jurisdiction or procedure as 
much entitles a person to the benefit of 8.14 as a bona/Ids mistake of- 
fact. 8 O.W.N. 383 (P3.). . 

(jSy IgBovamw of lav 

. .3$tne occupied by the institutidh and prosecution of a bona fide suit in a wrong 
Court, though such institution may have been due to ignorance of law 
or the ill-advice of a pleader, ought to be excluded. 30 B. 188. 

(7| fiRiittint orvoneotts remedy 

‘' The ^j^eoheous pursuing of a remedy not sanctioned by law cannot give a party 
a right to deduct the time oocupi^ by the erroneous proceedings. 
W.B. (Gap. No.) 371. 
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9,—* Proaectti0d[ la good faltb,*-^[oontmuedi. 

(82 Suit agaiilife a dead man:*— 

Time oocupiod by a suit btougbt and prosecuted tono fide and with duo dili* 
genoe agfoinst a man, who, it appeared, died before the suit had 
been put in, can be deducted. 13 W.R. 46»8 B.L.R. (A.O.) 388. 

(9) Proceedings agidnst wrong persons:— 

(o) When a suit instituted against wrong persons as l^rs of a deceaacd debtor 
dismissed and a second suit is brought against the rightpersons, the 
time occupied by the first suit cannot be excluded. 7 N.W.P. 884. 

(6) Where a suit is brought ^hiu time against certain persons supposed to 
be, bnt not, the representatives of a deceased debtor, but the plaintiff, 
* after the expiry of the period of limitation, sought to make the right 
persons parties, Jield, the suit against the latter was barred. 10 B.H. 
G.A.C. 224. 

(c) Where the previous suit was against a wrong party, no deduction can be 
made. 1 W.R. 121. 


10 .—' Defect of jfurledlctloa. ’ 

(1) Jorisdl&on:— 

The term-implies, besides territorial or pecuniary jurisdiction, the 

presence or absenoe of positive power or authority conferred by law 
uppn judicial tribunals in cases satisfying the above conditions. 8 A, 
519. 

(2) Scope of section:— 

The section would apply only when a Court had no jurisdiction to entertain a 
‘ former suit, but not where it bad such jurisdiction. 85 W.R. 540. 

m 

(3) Defect of jarlsdlotion 

-means defect of jurisdiction of the particular CouU, wherein the previous suit 

was proceeding, not an inability to entertain the particular suit shared 
by that Court in common with other Courts. 45 P.B. 1898. . 

(4) RegaisltesTor dedoetion:— 

The-of time are(1) the previous suit ought to have been prosecuted 

in good faith; and (2) the Court jp which it was prosecuted to 
have refused to entertain it for defect of jurisdiction or other oaoee of 
a like nature. L.B.B* (1872—1892]r, 500. 

(5) IMiponl on technical grounds:- * v 

Ddsallowanoe of a claim to a set-off on technical grounds is not disposed Hieeeof 
for want of jurisdioition or causes of a like imture. 18 C.L.B, 814, 

(6) Dlaniiaal of anit for want of a certificate 

No deduction can be made of the time occupied by a previous suit dismiMed lor 
want of the eertifioate requited by 'Mad. Beg. IV of 1831. IM.H.O. 
380. 
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//.—* Other cause of a like nature*. 

A.—What ARE cauMS Bimilap to defect of Jurfediotion? , 

(1) m^oiodep of oauiei of aotion and parties 

(a) is ft cause of a like nature with defect of jurisdiction. 32 M. 4D4 ; 22 A. 

248 (F.B.) ; ‘J M.L.J. .37; 10 C. 8fi=13 C.L.R. 218; 23 0. 821. 

(b) Joinder of claims for moveable and immoveable property in the same suit 

and ^nt of leave of the Court under S. 44, G.P. Code. 19 M. 90 and 
20 M. 48 (F.B.). 

(Note).— The above cases virtually overrule 17 M. 299, which hold that mis¬ 
joinder of causes of action and parties was not a cause simitar to defect of jurisdiction. 

(2) Misjoinder of eo-plidntiflii:— 

When a suit, in which a person not entitled was joined as oo-plointiS, was with¬ 
drawn, the time occupied by such suit was held liable to bo excluded, 
when a second suit was brought. 14 M.L.J. 387. 

(3) Fajlure to Join all plidotiffs 

First suit in a District Munsiff’s Court, for a share of a certain amount duo 
under a bond by three out of six persons jointly entitled to sue, with¬ 
drawn-Second suit instituted by all six for the whdto amount in 

a District Court held .saved by the section. 13 M. 431 (follomng 
10 C. 86). 

(4) Salt in vrong Coart * 

Whore a plaint in a suit instituted in a Court was returned for presentation to 
the proper Court and there was nothing to show want of 6ona fides in 
. the plaintiff's instituting the suit in the wrong Court, the time during 

which the suit was pn the file of the wrong Court must be excluded. 
7 C. 284. 

(5) Suing in wrong Courf oh defendant’s representation:— 

II the plaintiff, relying on the defendant’s representation as to his place of 
residence, brings a suit in a wrong Court and the same is dismissed on 
the ground of defendant's non-residence within jurisdiction, he wiU, 
in a fresh suit, be allowed a deduction of the period durmg which 
the first suit w.as pending. 1-5 W.R. 69. 

I* 

(6) Proceedings to enforce award 

In computing the limitation presorib'^ for a suit upon an award, thethne 
occupied in a previous ineffoctual proceeding to enforce the same award 
» summarily under S. biS C.P.G. should be deducted. 59 P.R. 1834; 
also see 67 P.R. 1889, the principle of which docimon is the same. 

(7) Dfemlssal of rognlar suit to contest order on claim 

A regular suit by a defeated claimant being dismissed as barred by S. 244, C.P. 
Code, he presented an appeal against the order dismissing his claim. 
Held, the time occupied by the prosecution of the regular suit may be 
deducted in (^imputing limitation for the appeal, 12 B. 320. 
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' Otter cause of a like nature, ^—{ccntintted). 

A.—What ARE causes similar to defect of jurisdiction?— (conitnued). 

• 

( 8 ) MiBOoneeption of plaintiff:— 

A- 08 to tho Court in which he ought to suQ,MConp]rd with the action o 

the Court, in which he instituted his suit on such misconception, in 
admitting the suit, Jield to bo a cause similar to defect of jurisdiction 
under the special circumstances of the case. 3 B. 182, 

(9) Suit for a'lvears of rent:— ^ 

(a) In a-, time occupied by a previous suit by the landlord against the 

tenant for ejectment of tho latter as a trespasser will bo deducted. 
11 W.H. (P.C.) 5 ; IG W.R. 79. 

(b) A li|ndlord suing a tenant for rent will be allowed a deduction of the time 

occupied by a previous suit by him against the tenant a.s a trespasser, 
only in cases he hnia ftde believed the tenant to be a trespasser, and not 
ill cases whore the former knowing him to ho a tenant brings a suit 
treating him os a trespasser. 10 W.Il. 18. 

(10) Inability to effect Bervice of Bummons :— 

Tho section would apply to a case in which the drst suit is dismissed in oonso* 
quenco of tho plaintiff’s inability to got the defendant served with 
* summons and a second suit is brought against the representatives of 
the defendant in the first suit. 4 M.H.C. 1. 

(11) Suit instituted with Registrar’s sanction:— 

The time ooeupied by a suit instituted in the P.R.C. Court with the sanction of 
the Hegistrar of the Court in respect of non-rosiduuts, but dismissed 
on the ground of want of power in the Registrar to grant such 
sanction may bo doductod in computing the time for a second suit. 
19 M. 90. 

• 

(12) Suit dismissed as cognisable by a 8. C> Coartj— 

Time occupied by a suit prosecuted with due diligence but dismissed as being 
cognizable by the Court of Small Causes may bo excluded when a fresh 
suit is brought. 16 M. 274. 

(13) Accidental oiroumstances:— 

• The words ‘ other cause of a like nature,’ include also accidental cireumstanoes 
beyond the control of tho plaintiff and causes not arising from the 
laches on the part of the plaintilL 17 W.R. 266. 

B.—What are NOT caases*simllar to defect of JurisdleUon? 

(1) Ignorance of law :— 

The words 'other cause of a like natuA ’ do not release a person ft^m the obli¬ 
gation to know the law of the land. 10 A. 587. Compare 12 A. 461 
(F.B.) and 10 A. 524 noted under B. 5, Nos. 27 & 28 at p. 5S9, supra. 

(2) Misjoinder of plaintiffs 

is not a cause similar to defect of jurisdiction. 2 A. 622. 

(Notb).—T his case is overruled by 22 A. 248 (F.B.)i which is noted under head¬ 
ing A No. 1, mpra. 
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Il,~* Other cause at a like aatttre.*~-(con^ued). 

B.—What are NOT eansei eimilav to defect of JariiiUctioa?— (eontinuad). 

9 

(<}) Withdrawal of a luit or application:— 

' The causes for which withdrawal of a suit or applicatiou may be permitted arc 
not causes "of alike nature" with defect of jurisdiction and hence 
B. li duos not remove the bar created by S. 374, C.P.C. G B. 681 
(following 6 W.R. 184) (P.B.) ; 12 B. f.2r> (10 B. 604). 

i 

(4) lbaadimineiit.of part of claim;— 

A plaintiff, whoso suit is dismissed for want of jurisdiction and who institutes 
the same suit b<i«ed on the same cause of action in the same Court, 
having abandoned pavt of his claim, is not entitled to the benefit of 
this section. 5 M.L.J. .78. * 

(5) Neglect or laches of plaintiff:— 

does not come within the section. The inability of the Court to entertain the 
suit miist ha-t'e arisen liom an unavoidjibio circumstanoo over which 
nobody had any control or something incidental to the Court itself 
unconnected with the acts of parties. 34 P.R, 1898; 10 B, 604. 

(6) Preyioai salt on nnfoanded title 

Time oeextpied by a- previous suit based ux<on an unfounded title cannot be 
deducted. 3 M.U.C. 266. 

(7) Misconeeption:— 

The time occupied by a suit dismissed on the ground oi^ plamtifPs misconcep¬ 
tion of his remedy coimot be excluded. 2.3 M. 621. 

( 8 ) Want of cause of action 

4 The time occupied by a suit dismissed^ on the ground of absolute failure to 
establish any cause of action cannot be excluded. 33 M. 583; 19 
P.R. 1888. m 

(9) Baft on foreign Judgmdnt which was a nullity 

Tkne occupied by a suit on a Foreign judgment, which was a mere nullity 
cannot ho excluded. -34 P.R. 1808. 

(10) Nt^-enlt 

The time during which a former suit, vrhich was non-snited, was proseont- . 
ed, or the time during which an appeal against snoh dooiaion onMi 
' pending, cannoiPbcdeducted. 6 W.B.184 (F.B.)«'B.L.B.Sup. Yol.6I^.> 

(b) No deduction can he mode on dbcount of the pendency of a suit vrixmigly 
non-Buited on a point unconnected with jnrisdiotion. 7 W.K, 160. 

(11) Xp^oingor of parties *' 

is lurt a cause similar to defect of jurisdiction. 13 A. 207wl0 A.W.N. 76 
(folhwmg 2 A. 632 and dAiunting from 10 C. 86). 

(13) Second snlt instltnted before disposal of the first 

The foot that the second Suit, in bar of whidb limitation is pleaded, is filed before 
.the disposal of the first suit instituted in a wrong Conrt, is immaterial, 

G M.H.C. 46. 
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• Act XV of 1677 (INDIAN LIMITATION ACT). 

tL—'Oihw CSUB0 Ot M like nature.^—(continued). 

B.—What are NOT eames limUar to defect of jorlidictioa?—(eonltnucd). 

(13) Gourfe inabiUty to ehtevtaln BUit:*~ 

The Boction does not provide for the doduotion of Jtimo daring which a suiti 
which the Court was not legally empowered to entertain was prosoouted. 
63 F.R. 1886. 

12.—*Pan 2.* ; 

Where .proceedings in a suit have been stayed under |3. SO, Civil Procedure 
Code, the plaintiff who re-institutes the suit in i|^othor Court is not 
entitled, under 8.14 paragraph 3, to the deduction of the time between 
the order staying proceedings and the return of the plaint. 34 W.B. 
36 ; 3 M.L.J. 370. 

* 13.— 'Scope of para 3.* 

(1) It is applicable also to oxecutiou-proooedings. 18 B. 734 (/ollomnp 3 A. 

7 I.A. 167 (P.C.). 

(3) Application for execution: — 

Where an-is bona fide made to a Court having no jurisdiction and pro¬ 

ceedings conducted, the decree-holder will bo entitled to a deduction ot 
the time occupied by proceedings in such Court. 30 C. 39 (distin- 
guiaJting 16 C. 744) ; 38 C. 238=S C.W.N. 150 (follomng 3 A. 793= 

• 7 T.A. 167 (P.C.). 

(3) Traufer of appUcation 

The time daring which an application for execution hod been transferred b? 
mistake to another Court not having jurisdiction may bo excluded in 
coni^uting the period of limitation for an application for execution. 
19 M. 67. 

(4) Suit by a defeated claimant 

In computing the period of limitation for an application for execution, the time 
occupied by a suit by a defeated claimant for a declaration that the 
property attached in execution was not liable to attachment (such suit 
being ultimately decided against 8uch’*claimant) cannot bo excluded. 
164 P.R. 1890. 

(5) Excloilon of time for another suit 

(a) In computing the period of limitation prescribed for an application, the 
time during which a suit (not an application) had been prosecuted for 

^ the same relief could not bo deducted under para 3 of this section. 

3 A.W.N. 184. 

(h) Whore a deoree-holdor, instead of executing his decree, filed a fresh suit 
' ' upon the same cause of action, whiBh naturally failed, he oannot de¬ 
duct the time ocoupioil by the suit either under section 14 or 19, in an 
application to execute the original decree. 7 A.W.N. 19B. - 

I4.—*Bxplamatlon 1.* 

(1) A suit ends, for the purposes of this explanation, not on the day on wldck 
the High Court in second appeal remands it to the first appellate 
Court for disposal, but on the date the latter Court, after the enquiry 
directed by the High Court, finally disposes of it. 13 ST. 484. 

(3) The date of the dismissal of the appeal, and not the date on whhm the 
plaint is oefunUfy rsfumsd for presentation to the proper Court, is. the 
date of the termination of the suit. 3 M.L.7.190. 
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15. In computing the period of limitation prescribed for any 


Exclusion of time 
during which oom. 
menoement of suit is 
stigred by injunotiou 
or order. 


suit , the institution of which has been stayed by 
injunction or order, the time of the continuance of 
thg injunction or order, the day on which it was 
issued or made, and the day on which it was with¬ 


drawn, shall be excluded. 


(Old Acts) 


S. 16, Act IX [In computing the period of limitation prescribed for 

of 1871. uuy suit, the comincuccmeiiti of whicti has been stayed by 

injunction, the time of tlie continuance of the injunction 
sliall l>e excluded. * 


Act XIV of 1859. No corre-Hiiumlinij pruvistoti.] 


(Votes) 

(1) Scope of aeotioii:— 

(a) The section is inapplicable to applications for execution; it is applicable 

only to suits. 11 M. 103. 

(b) The section only relates to injunctioiis staying “ suits,” arid cannot be ex¬ 

tended to applications. (See S. 8). 5 ii. 29. 


(2) Buspeasion of executioo 

A decree-holder would not be entitled to any oxclusioS of time during which 
execution was suspended by an injunction. 8 C. 218=10 C.L.U. 143. 

(3) Order of attachment:— 

An order of attachment of debt made under B. 208, C.P.C., does nut amount 
to an injunction or order staying a suit under this section. So the 
ordinary period of limitation applies. 13 A. 76=10 A.W.N. 194. 

(4) Ittaohment before Judgment on iitJanctioD 

(a) An-obtained by a third party is not an injunction or order stay¬ 

ing the institution of a suit on the bond by tho obligee, within the 
meaning of this section. 13 A. 76; 14 A. 162. 

(b) An order under S 483 C. P. Code does not prohibit the institfltion of a 

suit within tho meaning of this section. 17 A. 198 (P.C.)=22 I. A. 31. 

(5) Applioation by third par^:— 

The fact that a third party has be&n prosecuting an applioation to get the 
deed on which a decree is based sot ^de will not prevent 
tunning against the holder of such decree who has to a^ply 

for execution thereof within the prescribed period. 11 A.W.N. lua, ' 

(6) Sticking off ezecution-proceedliigi 

- - from the die, is an act which may admit of different inteipretatious 

according to the oiroumstanoes of tho case, and is not conclusive proof 
that such execution-proceedings were intended to be abandoned. 
4 0. 877. 
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(7) Ogatianatleii of pMceAdlagt:— 

Where a Court disposes of an* sfiplioation for exeoution after tho judgineiit* 
debtor's property is sold and the sale-prQDeeds paid to the decree- 
holder but where it afterwards sets aside the sale and directs the decree- 
holder, to refund the sale-proceeds, and the decree-holder, thereupon, 
applies again for execution, the latter appUoation will be considered to 
'begone in continuation of execution-proceedings l^ready set on foot and 
will not be affected by the Law of limitation. N'i C. 416 (/oZfoteiap 
aa W.». 183}. 

(8) InkardietlOB againit eolleetlon of debts: ~ 

An order^of Court interdicting a party from collcoting debts is an interdiotion 
against collection by suit or otherwise. A party so interdicted will be 
protected by the section, notwithstanding the fact that the order per¬ 
mits the party so interdicted to apply to the Court for special permis¬ 
sion in cases of debts likely to be barred by limitation. 8 Id. 839. 


16. In computing the period of limitation prescribed for a suit. 

. . for possession by a purchaser at a sale in exeention 
Exclusion of time , , . , . ■ . , , • , 

during which *judg- ora dei;ree, the time during which thejudgment- 

tempttogto^sefasSe debtor has been prosecuting a proceeding to set 
execution-sale. aside the sale shall be excluded. 


(Old Aeta) 


8. 17, Act IX of 1871. [Same as above. 

Act XIV of 1859. No corr&ipmiding proviaum.} 

m 

17. When a person, who would, if he were living, have a right 
to instit nl;;^ a sui t or make an applica tion, diea 
befow*^^h^t^8ue accrues, the period of limitation shall 

accrues. computed from the time when there is a legal 

» sentative of the deceased capable of institatiiig or 

miplring such Buit or application, 

' When a person against whom, if he were living, a right to institute 
a idit or make an application would have accrued dies befoire the ri§^t 
B^mruea, the,period of limitation shall be computed from the ti^ wheh 
there is a legal representative of the deceased against whom .the |rlaiq- 
tiff may ihetitute or make such suit or application. 

Nothing in the former part of this section applies to suits to e^ 
rights of pre<emption or to suits for the possession of immcA'eablo 
{nopfMiy or of an bereditoiy offiee. ' 
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Act X¥ of 1877 (INDIAN LIMITATION A(!T). 

(Old Acts) 

S. 18 of Act IX of 1871.—[Same as tlii* pieseiit set^tioii. 

AH XIV of 1859 ,—iVu rorrexpimdiiuf provision ] 

C 

(Notes) 

(1) liiue of administration 

lu a Ruit by the Admliiiatiratoi-CTUiiGral on behalf of the mfant heir of a de¬ 
ceases partner of a firm for recovery of assets recovered by the survi¬ 
ving partner after the dcinisit of the deceased, held limitation began to 
run from the issue of administration. ild B. 544 (P<0.) ojfifmiiui 
20 B. 15. 

(2) Suit tor aoeount against manager's representatives 

In a suit, for an account accruing to an employer on the death of bis manager, 
limitation will not coniinenuc to run until administration has been 
taken out to such manager's estate. 7 C. 027. 

(3) Executor <?<' son tort ; - 

One-cai not sue another executor of his own wrong or enforce bis claim 

against the estate, without taking out letters of administration. Kven 
where limited letters of administration are granted in respect of the 
estate of a person not falling within the Indian Succession Act, the 
whole estate remain.^ unrepresented and no suit can be brought against 
it. 18 B. 337. 

(4) Represeutoti VC--person in possession of estate:— • 

A person in possession of the estate of a deceased Hindu is his legal representa¬ 
tive for certain purposes, until some other claimant (e.i/., an executor 
under a will) comes forward. 4 C. 342. 

(5) Appeal against order adding a legal representative 

Where an application (s made to a Court to place the legal representative of u 
deceased judgment-debtor on record for purposes of execution and the 
Court, on enquiry, decides who such legal represontativo is, its order 
will not be appealable to the High Court: but where no such enquiry 
is made, the High Court may interfere and set aside the order. 2 C. 
L.B. 27R. 

• 

(6) Letters of administration—Hindus 

If Hindus take out lettei^ of administration at all, they must take out general 
letters. They cannot take out letters limited to some of the properties. 
6 C. 2. * 


10 . When any person, Having a rigiit. to institute a anit^^? or 
make an application^^^ has, by means of fraud been 
kept from the knowledge cif such right or of the 
litle on which it is founded. 


Efieot of fraud. 


c rViiere any document necessary to establish such right has been 
fraudulently concealed from him, 
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the time limited for instituting a suit or making an application— 
(a) against the person guilty of the fraud or accessory there- 
to/-i> or 

(/>) against any person claiming throi^jh him otherwise than 
in ffood faith and for a valuable consideration, 

O 

shall he computed from the time when the^fraud firet became 
knowii^3' to-»t.he person injuriously, affected thereby, or, in the case of 
the concealed document, when he first had the means of producing it 
or compelling its production. 

* (Old Acta) 

S. 19 of Act IX [Ssinic us the ahove .seciioii with the exception that the 
of 1B71 luid S. 9 of w'ords “or make an itp])]icatioii ” in tlio present section 
Act. XIV of 1H/59. were not to In* found thetv.J 

(Notes) 

Scope of Mction 

(1) The provisions of this section do not apply to criminal casos, and the limi- 
* tation prescribed in S. 11 of the Indian Salt Act (XII of 188:2), is not 
affected thereby. 20 B. 548. 

/.—‘Entitled to Institute a suit.’ 

• 

(1) Saits for pre-emption :~ 

(a) In suits for pre-emption, where exemption from limitation is sought for on 

the ground of fraud, it is necessary to j^rove that the fraud waseom- 
iiiitted within one year of the registration of the deed of sale and the 
fraudulent representation, if axy, was made in order that the pre- 
emptnr might bo kept from the knowledge ''f bis right of action, and 
that the latter w:i8 kept from such knowledge by the representation. 

3 P.K. 1882. 

(b) Omission to give notice to pre-cinptors docs not amount to keeping them 

from a knowledge of thuir rights by fraud so as to make this sootion 
* . applicable. 120 IMt. 18H8 ; (29 P-B- 1878 ; 4fi P.B. 1879 folUnced). 

(c) P'ailnrc on the part of a vendee to issue the necessary notice, ii^lendlng to 

keep the pre-einptor from a knowle^o of his right will entitle the prn- 
emptor to sue, when he knew the fraud, if the vendee has abetted the 
fraud or claims otherwise than in good faith. 1 O.C. 302. 

(dl Mere silence on the part of the ^vendor and vendc'^ is not a fraud ; there 
must be some distinct act done with the intention of deceifing the pte- 
emptor or concealing the fact of the sale from him. 73 P.H. 1885. 

- {e) Registration of a deed of .sale at a place different from the one where the . 
property is situate, and failure on the part of the vendee to take physi- 
cal possession, such physical possession not being possible, 4o not 
amount to a fraudulent concealment sO as to give an extended'period 
of limitation in a suit for pre-emption. 16 P.R. 1902. 
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to institute s sait,*~-(cotttimed). 

ff) Where, in a auifi for {>re-emptioD, the plaintiff daimeffiMamption from 
' limitation under this section on the ground that uSthw person) in 

'*'oolla8ion with the vendee, brought » suit to enforoe Ida ti^ht but, 
Bubaeqnently, after the lapse of one year, withdrew the same, held the 
plaintiff had to show that the other snit was collusive and fraudu¬ 
lent. aA.W.N. 7- 

<2) Bait to set aalde revenue-Mle:— 

(a) Where fraud ia made the basis of the claim in a suit for setting aside a sale 

under Madras Act 11 of 1864, the suit ou^t to be brought within six 
months from the date of knowledge of the fraud, 12 M. 168 (F.B.) 

(b) If the plaintiff alleges that, being in possession of premises, he was ousted 

therefrom under a fictitious revenue-sale, so contrived as to make him 
believe that he had no right of action at all, he will be entitled to rely 
on the fraud for an exemption from limitation. 21 W.R. 109. 


2,~~*MLuke an appiitmtlon.* 


(1) IppUeatioii under 8- 311, G.P.Oode 

(a) An-, on the ground of fraud, may be mode within the smne time after 

the knowledge of the fraud within which an ordinary application may 
be made under S. 311 C.P.C., if the application ratBes a question (bet- 
. ween the parties to the suit) falling under S. 244^.P. Code. Such an 
// application may be made even after confirmation of sale. 17 C. 769 
* * (F.B.) (disamting from 14 C. 679). 

Cf. 14 C. 679, which holds that the aid of this section cannot be invoked by an 
applicant under S. 311, C.P. Code, after the confirmation of sa|e. 

(b) Unless a Judgment-debtor applying under S. 311, C.P.O., after the period 

prcs^cribed by art. 166, can show that his case comes within he 

uitlbeljaried. IC.W.N.67. 

(c) An-, if regarded as one falling uMuir S. 244, will be governed by lut. 

178. 3C.W.N.333. 

but if fraud were the ground alleged for setting aside the sale and if it is regard¬ 
ed as an application under S. -311, it will be governed by this” seotion 
and art. 166. Ibid, 


(d) An applicant, whose ^ght to apply under S. 811 had beeif concealed 
f fraud, may take the same proeeedings within SO days after disoovery (d 

the fraud, notwithstanding the oonfirmation of the sale. 7 0.W. 
... N. 306. • 

' , . ■ «, .. 
a* V 

(S9 I^toomoii by u Golleotor to set aalde aale of a hhagv-^ 

W. %' 4 An application by a Collector to set aside the sale of an unrecognized portion of 

a hhagt under Bombay Act V of 1862, may be. brought within three 
' 'H years from the date the sate- oomea to his knowledge. 7 Bi 642: C/. 
7 B. 646, whibh holda that no law of limitation appliee to so^ pro. 
oeedings. 
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. S.—*Prmiid** 

A.-r'Oenenil. 

(1) * Oeflnitioii natiiMi— 

Fraud moans active deceit in dtfrauding or endeavouring to ddfl^ud a person ol 
his rights by artful device. To be available^ a defeuoO against limita¬ 
tion, the fraudulent act must have occurred while the plaintiff had still 
the right to sue. 4.P.L.B. IPOSnSG P.B. 1902. 

(2) Miaapprehevriou or negleet of duty:— ^ 

The Court’s action in sanctioning a compromise on a serious misapprehension 
of material facts caused by the actual fraud of executors (parties to a 
suit) under a will or by the culpable neglect of duty on the part of the 
executors suflioient to amount to fraud in the view of a Court ol Equity 
*will be fraud under this section. R C.L.R. 169. 

(3) Coneealad ilrand;^ 

(a) l%e kind of fraud which would save a suit from limitation and which is 

provided for by this section is ‘ couc-ealed fraud.' A mere allq(ation of 
collusion between defendant and some others in obtaining possession 
is not enough. W.B. (1864), 864. 

(b) Unless, in a suit by one heir against his co-heir, for the former’s sha>ra of 

• money received by the latter from a third person with whom it had 
Iteon deposited by the person from whom both the heirs claimed, it is 
shown that there was a fraudulent concealment, art. 62 would govern. 
8 A. 170. 

(c) A suit against an agent to recover money received by him and concealed 

■ from the knowledge of plaintiff is governed by this section. 21 W.B.245. 

fdj The realization by a decree-holder of the amount due under the decree, 

^ after a sale by him thereof to a third person, is a fraud; and a suit by 

the assignoo of the decree will beliaved from limitation by such fraud. 

^ 1 B.L.R.A.C. 76. 

(g) Though each of a certain number of faetd, when taken alone, might be 
merely saspicious^' yet when found to concur, they would establish 
fraudulent concealment within the meaning of the section. -32F,B. 
1898. 

(4) Fraud ae an answer to limitation:— 

Where fraud is pleaded by a plaintiff in answer to limitation, it must amount to 

* ooncealmBnt of his cause of action Ihd the fraud alleged must be on 
ingredient in his cause H action. Otherwise, he cannot get over limi* 
tation. 9 W.R. 265. 

IgnoranoB of plitintiff:— * 

A (a) The-in regard to the accrual of his right to sue will not p^v^' 

time from running against his suit unless it had been brought about 
by the fraud ol the defendant. 8 W.B. 28. 

(M Ignorance of theaecrual of the cause of action, from any cause otiier||lBn 
the fraud of the defendant, will not save a suit from limitation. 
19 W.R. 269. - 
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3m—*Praud.'- -(continued). 

A. — General.—fcon/TOHPd) 

(ti) Dishoneaty^ 

-=—in obtaining possession will not prevent tho possessor from availing 

himself of the law of limitation, which, however, cannot relievo him 
from tho clu^rgo of dishonesty. A W.B. !283. 

B. "Pleading and proof. 

(1) Charge of fraud -pleading 

la) A plaint charging fraud innst sot forth juirticuliirs; general allegations, 
however strong, not oven amounting tn an averment of fraud of which 
a Court can take notice, are not sndicient. A plaint defective in this 
respect ought to be returned for aniendment or rejected. The Court 
ought not to dismiss the suit. 15 .AH-S -1.5 l.A. llii (P.C.). 

(b) The sillegHtion must be specific, in particulars and detail, and the finding of 

the Cniirl /night to bo precsiso as to the particular acts and intentions 
constituting the fraud. .3 I'.H. 1RH2 ; BH J>.K. 1902 4 P.L.U. 190B. 

(cj The charge of fraud must lie proved ns laid in the plaint. If one kind of 
fraud is alleged in tlic plaint, the plaintifi cannot, on failure to prove 
the particular fraud, bo allowed to substitute another kind of fraud 
for it. 11 B. (3‘iU ■ -It l.A. Ill (P.C.). 

(rf) It must be proved by tho iierson alleging it. The Court ought not to prr- 
sumo it from the mere existence of suspicious efreumstanooB. 37 P.Ij. 
It. lUoH. 

Nature of fraud: - 

(c) The section will not apply where the specific acts relied upon in the plaint 

as constituting thA fraud are not substantiated. 91 I'.B. 1B9B. 

(/) The plaintifT ought to show that there was an industrious and artful cou- 
jealment-of facts losiding to the iiifcrcneo that there was a design to 
keep the salient facts from his knowledge. :)2 P.K. IBBl. 

(3) Burden of proof:— 

(a) It is for tho defendant, who sets up limitation, to iirovo that the plaintiff 

had had clear and definite knowledge of the faeti-i constituting the parti* 
uular fraud for more than the period prescribed for tho suit. Mere 
proof that .plaiAtiif has had some hints and clues is not'enongh. 14 B. 
408, iia ; oil appeal 17 li. .S4l (P.C.)' '20 l.A. 1. 

(b) When fraud is set up as a shield against limitation by tho plaintifi, it is 

■ for the defendant to prove that plaintiff had a clear and definite know¬ 

ledge of the fraud for more than the period of limitation allowed, or 
that the want of knowledge alleged by pLaintiff was not caused by 
fr.vnd. :14 P.B. 1904. 

(o) When once the fraudulent concealment is established, the burden is shifted 
on to tho other side to show that the plaintifi had knowledge of the 
transaction beyond the period of limitation, 12 P.B. 1698, 
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4,—*Against the person guilty of the fraud or accessory thereto.* 
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Scope of MCtion: - ' 

The mention is appliciibla only to cases where the fraud is committed by the 
party against whom a right is sought to bo,enforced. 2 C. 1 ==^5 W. 


B. 425. 


When the fraud . became knof'n.* 

n 

Natare of knowledge 

(a) Mere suspicion is not enough. It must be such a knowledge as will enable 

the person defrauded to seek his remody in Court; and the fraud must 
have been fully known tu the plaintiff, so that limitation might begin 
to run against him. 14 B. 408. [AT.Ii.—See same case noted under 
the heading Burden of proof, (a} stipra.'] 

(b) For a plaintiff tu claim the bonedt of this section on the ground of a docu¬ 

ment having been poncosilod from his knowledge, ho must show that 
there wiis a fraudulent concealment and that ho was, on account of 
such fraudulent concealment, unaware of its existence. 7 M.H.G. 22. 

« 

19. It', before the e.vpirntion of the period prescrilnjd for a 

or application in respect of any property or rijrhL^^^ nn 
Effect of aoknow- , , , , 

lodgment in writing. • acknovvleagment or liability in respect ot such pro¬ 
perty or right<'> has been marie in writing^^) sigiied^^) 
by the party against whom snch property or right is claimed, or by some 
person through whom he derives title or liability, a new period of limi¬ 
tation, according to the nature of the original liability, shall be comput¬ 
ed from the time when the acknowledgment v^as so signed. 

• ■ 

When the writing containing the acknowledgment is undated, oral 
evidence^'’^ may be given of the time when it was signed, but oral evi¬ 
dence of its contents shall not be received. 

Explanation 1 .—For the purpose of this section an acknowledgment 
may be sufficient, though it omits to specify the exact nature of the 
property or right, or avers that tlie time for payment, delivery, perform¬ 
ance or enjoyment has not yet come,^or is accompanied by a refusal 
to*pay, deliver, perfom or permit to enjoy, or is coupled wil3i a claim 
to a set-off, or is addressed to a person other than the person entitled 
to the property or right^s). 

Eseplanalion 2.—hi this section “signed” means signed either 
personally or by an agent duly authorized in this behalf?). 
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(OUAeti) 

8.20, AjOt IX [(rt) pramiiM or ackuowledKment iii reapeot of a debt 
of 1871. or legAc^. iihall take the caae out of the operation of tfiie 

Act, unletta each propniae or aoknnwleflginent ia contained 
in Bome writing aigned, before the expiration of the preaoribed period, by the 
party to be charged therew||||,or by his agent generally or specially authorieed 
in this behalf. 

(b) When such writing exists, u new period of Umitation^According to 
the natuie of the original liability, shall be computed from the time when the 
promise or acknowlerlgment w.'ts signed. 

(c) When tlio wriliiig containing the promise or piukjiowledgment is 
'undated, oral evidence may be given of the time when it was signed. But 
when it is alleged to have been destroyed or lost, oral evidence of its contents 
shall not be received. 

Is/ayiilanalion t. —For thn ]>arpo8eH of this section, a promise or acknow¬ 
ledgment may be sufficient, though it omits specify the exact amount of the 
debt or legacy, or avers that the time for jpayment or deliver}' has not yet come, 
or is accompanied by a refusal to ])ay or deliver, or is coupled with^a claim to a 
set-off, or is addressed to any jpersoii other than the creditor or legatee; hut it 
must amount to an express undert ikiiig to pay nr deliver the debt or .legacy or 
to an unqualified admission of the liability as sulpsisting. 

Bxplomaitvm .9.'—Nothing in this section renders one of 
or executors chargeable by reason only of a written promise or 
signed by another of them. 

a 

Xlhuimtiona. 

Z, a bond-debtory himself writes a letter promising to pay the debt ^ his 
creditor A. Z afflxas his seal, but does not sign the letter; ^ ' 

Z pays part of the debt and promises orally to pay the rest: 

Z publishes an advertisement, retjaesting his creditors to bring in their 
. claims for examination.: 

/ 

^' In none of these oases is%he debt taken out of the operation this Act. 

S. 4, Act XIV of If, in rcapeot of any legacy or debt, ihe person whot lgU 
^ for the law of linAtation, would he liable to pay ihe eamel&M 

have admitted that ewA debt or legacy, or .any pari ^ereef, tb 
dm'l^ an j^knowledgment in writing signed by him, a new period qf Imitation, 
according to ihe nature qf ihe originod liabUi^, shall he computed from tiie date qf 
etiok Admiiarion: Provided that, if more Owtn one person he liable, none qf them 
shaUhecome chargeable by reason only qf a written acknowledgment tigned by 
another qf them. 
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(Votes) 

(1) Scope of lection: - 

fa.) This section covers cases where the original debt remains intact and^'a 
promise or acknowledgment is made in respect of it so as to give a new 
starting point for limitation. It does not covet oases where the old 
debt is extinguished and a now contract is entered into instead. 
‘23 W.B. 462. 

fh) This section operates to give a new period of limitation by means of an 
■uiknowledgmont made during the time the cauf|^ of action for recovery 
’'of a debt or the enforcement of a right is still subsisting. The renewal 
of a debt barred by limitation is provided for by B. 25 of the Contract 
Act. 3 A. 781. 

{‘2) Minority of plaintiff:— 

If the plaintiff be a minor at the date of sui acknowledgment (made within the- 
period of limitation prescribed for a suit), he will be entitled to the 
benefit of B. 7, though time hiid begun to run before the date of such 
rickiiowledgmcnt, because the seelinti speaks of a new period of limita¬ 
tion, not an extension of the old period. 13 M. 130. 


I.—* Before the expiration . suit.' 


( 1 ) 


( 2 ) 


(3) 


The acknowledgment must, in order to give a fresh starting point and save 
* limitation, have been nuulo within the period of limitation prescribed 
for the suit. 2 A. 443. 

hokiMledgmeni after the period of limitation;— 

Aff acknowledgment made after the claim is time-barred cannot save limita- 
tion. 5 A.W.N. 194. 


d 


iowledgment during holidays:— 

An-cannot give a fresh start for limitation simply because the right to 

sue was, at the date of the ackntjwledginent, surviving on account of 
the holidays, though the time ordinarily allowed for the suit had ex¬ 
pired. 4 Item. L.B. 60S. 


(4) 




A^uitment of account 

An ■■ -, if it should be used as an acknowledgment of liability, most be 
made in writing and signed before expiry of the period of liiditation. 
. 6 B. 683. 


(5) Second acknowledgment:— 

A second acknowledgment made within " th%new period" arising from a flnt 
acknowledgment made within the period prescribed for the suit, 

^ alive the original liability. 11 B. 282 (6 C. 340). 

(6) Beilea of aeknowledgmente^ 

Where a Bories of acknowledgments of a debt have been made, ea^ within 
three years of the one next preceding, and the first of the aeri ffl haa 
been made within three years of the date on which the debt was eon- 
tracted, a suit for the recovery thereof is in time, if instituted vrithin 
throe years from the date of the last acknowledgment. 6 0. 340<«f G. 
L.B. 121. 

Compare 2 Bom. L.B. 1086- 23 B. 330 under the heading 8 k» No. 16, 

V 80. 




1622 Act Xt of 18tt (IKDIAN LIMITATION ACT). * [S^ 18 

* 

I,—* Before the expiration . sult.*—fcoitfinmiJ. 

(7) Aeknewledfiaeat of mortgagor*B title• 

An . . to give a feeBh start of liuiitatiou under art. 14R of Act IX of lfI71i 

most be «cknowIcdgnient of a present subsisting title in the niort> 

. . gagor. 9 0. 616«12 C.L.B. 264. 

2,-^*tn reaped of any property or right.’ 

(1) Maton of aoknAoledginent 

The acknowledgment, in order to give a fresh sLarting point, most be one in 
respeet of the particular claim or right: (e.g.) the acknowledgment, by 
defendant, of a tenancy different from that set up by the phiintifi is not 
^Buffioient under the section. 6 M. 162. 

(2) Execntloa-ppoceedings, applicability to: — 

f. The High Courts of (laloutba, Allahabad aud Bombay uiid the Chief Court of 

r the Punjab hold that the provisions of this section are applicable to all 

applications including those for execution of decrees, viewing an appli* 
cation for execution of a decree as ‘ one in respect of a property or 
right,’ such right being the right to execute the decree. 8 C.W.N. 
470 ; 8 C. 71G; 9 C. 730-19 C.L.R, 91; 23 C. 374; 6 G.W.N. 766 ; 8 A. 
320; 8 A. 247 (F.B.1; 5 A. 201; 7 A. 424 ; 10 B. 108; 28 P.B. 1886. 

But, the Madras High Court, in 5 M. 171 (F.B.), holds that the provisioas of 
this section arc inapplicable to applications made in the course of suits 
and proceedings including execution-proocedings. 

INSTANCES OF ACKNOWLKDftMENTR IN*h3XEGUTlON- 

PROCKKDINCS: - ' f 

* V 

(1) Appilcatioa to pMtpone sale 

and to issue a fresh proclamation. 8 A. 247 (F.lf.). 

(2) Liability under decree** 

A deed acknowledging receipt of certain houses “in part.payment of the 
money due tinder a decree ’’ passed against the debtor’s father and in 
course of execution, is a sufficient acknowledgment of the right of the 
decree-holder to execute the decree. 28 P.B. 1885. 

(8) Judgment-debt:— 

A - .---iB a debt for the purposes of this section. 14 B. 890 ; 26^. 86wA. 
W.N. (1903), 179 But see 2 C. 468 ; 4 C. 706 ; 10 W.R. (F.B.) 8-B.L. 
B. Sup. Vol. 9ft7; 6 C.W.N. 766. 

Application for itay of sale• 

' Au application by the judgmont-debtor for stay of the sale of his property until 
a certain time whe^ ho says, he would be able to pay the decree-, 
amount, would give a fresh starting point. 10 B. 108. 

. . (di. VetitlMi by judgment-debtor 

,A^...__...prayiag for time, not an acknowledgment, 8 C.L.R. 572. 

' —This decision was under che old Act (IX of 1671). Under the present 

^ Act, such a petition will be an acknowledgment of liability by reason 

of the additional words, “or imike an application” in the present 
section. 
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2.~*ln respect 0 / pay property or right,*-^(continued). 

Instasoes of ACKN0WLBJJGMENT8 IN Exeoution-Pbocbbdinos.— (cQntmued). 

(6) Joint npplleation;— 

A joint application by the jadgment-oreditor and the jndgment-dobtor stating 
the payments made towards, and the baltmoe duo under, a decree, is a 
euflicient acknowledgment so as to give a fresh starting point of lunita* 
tioii for execution. 16 A. 22S=il4 A.W.N. 55. 

(7> An acknowledgment mode in course of execution byttho neootion of an 
agreement by judgment-debtor creates a fresh period of limitation for 
execution. 7 A. 424=^5 A.W.N. 76 [folkneing^ h. 247 (F.B.) and 
5 A. 201J. 

(8) Endorsement on decree 

An-made by the judgment-debtor of part-payment of the decree amount 

will constitute an acknowledgment of liability under this section and 
will give a fresh starting point. 5 A. 201 a>2 A.W.N. 221 [/oUoMiing 
3 A. 247 (F.B.)]. 

3.—‘Ackaowtedgmeat of liability la respect of such property or right,* 

(Note). —The decisions under this heading (i.e.. No. 3 ) cover this portion of the 

section, as algo Explanation 1, which has to be read therewith. 

(1) Reqoisites of acknowledgment 

(a) An acknowledgment, to como within the section, must be an acknowledg¬ 
ment of liabilUy to the person seeking to recover possession or to some 
one he claims under. 14 C. HOI =sM I.A. 163 (P,G.). 

(5) It is not required that the acknowledgment should specify every legal aon> 
sequence of the thing acknowledged:— 

Examyle. —.4n ncknowledgmout by one of two joint-debtors that the origmal 
debt was a joint debt is snfhoienA to hoop alive the r^^ht of the other 
to claim contribution. 25 C. 644 (8dl}=32 C.W.N. 402at25 I.A. 95« 
(PC.). 

(c) When the right claimed is a debt, there ought, in order to ^vo a fresh 

start, to bo an unequivocal and unqualified admission of the debt or of 
the subsisting relationship of debtor and oroditor. 30 0. 699=7 C.W. 
N. 651 (foltotoing 16 M. 220 and distinguishing 26 C. 715) ; 2 U.>B. 

* R.(1837-11K)1), 446. 

(d) The. acknowledgment must, on the face of it, imrporl to be that of all 
• existing liability, though the nam<A>f the creditor to whom the debt 

acknowledged is owing, as also the identity of the debt acknowledged 
in writing, may bo proved by oral evidence. 25 M. 220 (F«B.). 

(e) There must be an acknowledgment of a debt as such involving the admiseicni 

of a jural relation of debtor and creditor, and an intention* to oonfdsue 
the relationship until the same is lawfully determined must also he 
evident. 16 M, 220- 8 5I.L.J. .35; 20 M. 289. 

(/) The acknowledgment must he an absolutely unconditional .one. , A Iwtter 
tantamount to a statement that the writer would see whether^y 
. amount was due, will not be sufficient to give a fresh start. 31 0. 195— 
8 Q.W.N, 168, 
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Acknowledgment of Heblllty In respect of such 
property or 

(1)-—Requlfltoi of acknowledgnient 

(g) This section intends a distinct acknowledgment of un existing liability or 

jural relation, not an acknowlodgment without knowledge that the 
party is admitting anything. A receipt incorporating a mortgage- 
docre^, by reference, cannot operate as acknowledgment of a subsisting 
mortgage. 8 B. 99. 

(h) A conditional promise'to pay, when able, made after the period of limita¬ 

tion in respect of an old debt had expired, cannot prevent the old debt 
from being barred by limitation. 11 B. 580. 

(%) A promise to pay, unaccompanied by acknowledgment of the existence of a 
debt, cannot save limitation. 28 B. 177 (179). 

(j) A oroditot who does not openly assent to an amount acknowledged by his 

debtor to be duo to him, is nevertheless eiititled to take advantage of 
such acknowledgment so long as it remains uncontradicted and un¬ 
explained by his debtor. C C. 447. 

(k) An assertion that a sum of money will be parable on the happening of an 

event, future and uncertain, is not an acknowledgment of ^ debt. 3 M. 
H.O. 308. 

(l) The written acknowledgment must contain an admission that a debt is due. 

5 M.H.O. 90. 

(nt) Bart-paymciil of a debt is in itself no ackuowledginei?t. To coii^tute an 
acknowledgment so as to give a fresh start for limitation, IK party 
sued must have, in writing, authenticated by his signature.^tither in 
express terms or by reasonable construction, acknowledged and ad¬ 
mitted that the debt or a part thereof is due from him. 8 M.H.C. 
79 ; K1.. 

(n) To satisfy ^hc requiremonts of the section, there rauet bo some principal 

writing of a particular date which can be relied upon by itself, when 
prop irly construed, as constituting an acknowledgment of the debt. 

6 B.Ij.B. 550. 

(»1) All that is necessary to show is that the defendant admitted the claijn of the 
plaintiff as of right. It is not necessary tWt a precise sum should be 
mentioned in the acknowledgment or that a promise to pay should 
have been made* 3 B.I-.K. (P.C.) 37-19 W.R. (P.C.5, 86-13 M.I, 
A. 37. 

(o) Bxppeu admission ^ 

(i) An————th.at the debt or a part thereof is due, is not necessary. 9 M. 
H.O. 307. 

(3) Admistiion n* money being due or adnussion of indebtedness is not essential. 
It is enough if the defendant acknowledges that accounts most be 
taken and that he would pay any money that might be found a gaipBi 
him on such aooounts being taken, though he domes that any balance 
was due by him. 10 Td. 359, 
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Ackaowledgm^fit of liablUty In respect of such 
property or iight.*—(c(mtinued). 

(1) Requisites of spkno7tleAiBieoi.—(ciynt'mttfd). 

(2) Effect of acknowledgment:-' 

An acknowledgment, intended only for the purpose of eliding the law of limita¬ 
tion (samiot, by any novation of the contract, give to the creditor a 
right, in the absence of any stipulation to tiie contrary, to claim 
interest at a rate higher than that which the debt had borne down to 
the date when the acknowledgment was made. 14 M. 258 (P.C.)—18 
I. A. 73. 

Disiiinction between acknowledgment and new contract 

(Notk) —A distinction has to be drawn between a mere acknowledgment and a new 
contract. An acknowledgment of liability will, if made before the expiration of the 
period of limitation for a suit, give afresh start for limil.ilion and save the cause of 
action already arisen from being barred ; but contract to pay a debt barred by limita¬ 
tion will neither give a fresh start for limitation nor revive the cause of action already 
extinguished, but will be available as a new contract that may bo sued on if it satisfies 
the requirements of S. 2.5 of tho Contract Act. 

(а) AgreiiBment to pay a barred decree-debt: - 

An agreement to pay the amount due imdcr a decree which is barred cannot 
I'cvi^ the decree ; but it will be a valid o.<iiilract snpjforted by consi- 
• deration under S. 25 of tho Contract Act. 1 ('. ftiKt. 

■i- 

(б) Aclcnowledgment and contract to pay : 

Acknowledgment made in’/ore the claim is barred will give a new period of 
limitation. An acknowledgnicnt.iiiadc after the claim is barred will 
be of no n&e whatever unless such iU’knowIedginent amounts to a pro¬ 
mise to pay within the moaning of S. 25 (cl. H) of the Contract Aot. 

8 B.lf.C.A.C. C; 8 B. HU (F.B.). 

(6-lJ “Baki deva" or “Balance due”: 

Tho (luearati words-corresponding to the Englisb words “ Balance due,” 

• which arc ofjwmmon use in balancing tvccounts, do not of themselves 

amount to a promise to pay within the meaning of S. 25 cl. 3 of the 
Contract Act. 8 B. 405. (10 U.H.C.^75). 

(c) Acknowledgment not a promise'to pay 

A bare iwjknowlcdgment does not amount to a promise to pay on which a right' 
of suit can be based. 11 C.P.15.R. f>5. • 

(r-l> Agreement to pass a bond 

A document, whereby the executant acknowledges his indebtedness to the ow- 
ditor to the extent of a certain amount, receives some money on tie 
date thereof and promises to pass a bond for the consolidated sum 
la tf**** on, is not a mete acknowledgment but a distinct contract giving 
rise to a fresh oauae of action. 24 B. 394. 
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3,-* Ackttowledgmeat o/ liability In respeot of such 
property or right.’-— 

(d) Promise to pay barred debt:— 

A letter expressing an intention to pay a barred debt is ineileotaal aa an 
acknowledgment under this section, but comes under clause 8, section 
25 of the Contract Aot. 28 

(«) Gonfaraet to piy barred debt:— 

This section does not debar a suit on a pro-notu passed to secure a barred debt, 
S. 25, cl. 3, of Aot IX of 1872, recognising the right to bring such an 
action. 1 B. 590 ; 2 B. 280. 

(/) Balanoe of account 

Whether a balance of account struck and signed by the debtor is a mere 
acknowledgment of liability or is a fresh contract constituting a now 
oauRO of action is dependent on the facts of each case. 68 P.ll. 1904 
128 P.L.ll. IJKH. 

(91 Adluated account:— 

An-—or rmukhnta is only ovidcnce of the debt arising therefrom serving 

to give a fresh start for limitation, but not a fresh contract that can 
be sued on separately. 22 B. 518. 

A.—What ARE acknowiedgmentA falling within the section 

(1) Memorandum in creditor's book:— 

A memorandum signed h\ a debtor in the creditor's bool^ stating that the latter 
is to receive a specified snm with interest at one date and another sum 
at another date is an acknowledgment within this section. 33 P.B. 

• 1882. 

(I'O) Memo of payments:— 

Memoranda of payments n^adoonl: bond and signed by the debtor did not 
constitute acknowledgment under S. 4 of Act 14 of 1659. 8 W.B. 334. 

(2) Application for exteAsfon of time:— 

An-id writing by th" debtor, for payment of the debt. 12 M.L.J. 361. 

(3) Promise in muchilikka:— 

A promise in a muchilikka, under the 'Bent Recovery Act, to pay rent in instal- 
uicnts which had already gone by, may be construed as an acknowledg* 
ment of liability to pay the amounts of such instalments. 8 M.L.I. 
219r-22 M. 32.^ 

• 

(4) Statement In reoord-of-ri|hts 

A—-that the signatory^ was a mortgagee, comes within the section, 

' » though it omits to mention the name of the' mortgagor. 1 A. 117 

(RB.) —Pet Spankib J., contra. 

, .(4aJ[ Entry in Mtttlement record 

' An .— —describingtfaeplaintiff as mortgagor and the defendant as mortgagee 

will serve as acknowledgment to give a fresh starting point for re¬ 
demption notwithstanding the fact that the entry docs not contain the 
'' sigOitures of the partiee. 145 P,B, }889, 
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Ackaowiedgmeat ot HabUtty in respect of such 
property or Hght.*’~-iamHntied). 

A.~>What ARC acknowledgments falling within the section.—(contimud). 

(5) Letter and reply 

Though a letter weitteo by a debtor to tho creditor does not make mention of 
the sum duo nor contain any promise to pay, still, if it could bo inferred 
from the letter written by tho plaintiff and dfmanding payment and 
the letter written by tho debtor in reply thereto that the latter has 
made an acknowledgment, it is enough to save limitation. 9 B.L.B. 
Ap. 43. 

(G) Recital In iale>deed 

A recital contained in a sale-deed executed by two owners of a'property (one 
of whom had mortgiiged his share to tho other) stating the fact of the 
mortgage and tho amount due thereunder, is sufficient to save a, suit 
by tho mortgagee against the mortgagor for the recovery of tho amount 
due under the mortgage. G B.Ii.B. il90. 

(7) Oral agreement to extend l;lme 

An -for payment ^ a debt not barred at tbc date of such oral agreement 

will not contravene S. 19, or S. 95 of tbo Contract .\ct, but will give a 
frosh start for limitation. 4 Bom. L.R. 50. 

(8) Petition of eonipromlse:— 

An aoknowlodgment of plaintiff's title to immoveable property made by the 
defendant in a petition of compi-omiso will give a fresh starting point. 

1 C.W.N. 6G'J. 

(9) Acknowledgment by son of mortgegee; 

An acknowledgment of the title of the mortgagor by the son of the original 
mortgagee is sufficient in law to save limitation, although tho person 
acknowledging may have sons, who, un^et^Hindu Law, are oo-parowers 
by birth in the mortgage interest. 62 P.B. 1000^ 

(10) Reeltala In a mortgage deed:— 

• A statement made by certain persons in a deed of mortgage executed hy ihmn 
may amount to an acknowledgment of their liability under another 
mortgage. 9 P.B. 1897. ^ 

(11) Promiee to pay—Running aoooftnti, adminion of:— ^ 

Where there is an admission by the defendant of the existence of running 
accounts between the parties and of the tight to have t)ie aecounte 
taken, a promise to pay the amount to be found due may be implied. 
9G C. 715-3 O.W.N. 524. 

(IS) Letter by drawer to drawee of hundi:— ^ 

A letter by the dtewer of a hundi to the drawee, requesting him to pay Uie 
amount due upon the hundi to the oreffit<« of the drawer, is a suffioieoi 
acknowledgment within the meaning of S. 19. 7 893. 
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3.~* Acknowledgment oi liability in napect of aueb 
property or right.’—(txmtinued). 

A.—What ARE acknowledgments falling within the section.— ^ron/inuad^. 

(13) . Shortage certiflcates 

Shortage certificateK issued by the agents of certain common carriers, and letters 
written by the carriers themselves in reference to the short delive^ 
anioujit to acknowledgment of liability within this section. 

662--I1 Kom. L.R. 447. 

(14) Acknowledgment of mortgage 

The mortgagor’s speaking, in a deed, of a mortgage as a’‘third mortgage ’ is an 
acknowledgment of tho existence of the first and second mortgages and 
will give a fresh starting point if the same were made before the expiry 
of the period prescribed for suing on such mortgages. 5 M.L.J. 241. 

(15) Vore than one. acknowledgment 

In a ca.se where there are two acknowledgments in an ivcoount-book, the latter 
being an acknowledgment of the debt due under the first, the latter 
will give a fresh start, if connection between the two accounts is esta¬ 
blished. 2 Bom. L.R. 1U8G==2C B. 330. 

(IG) Averment that time- has not yet arrived 

An admission of a debt, with an averment that the time for payment has 
not yet arrived, will constitute an acknowledgment giving a fresh start 
for limitation. 3M.H.C. 308. ^ ^ 

(17) Acknowledgment unaccompanied by promise to pay 

An—--is sufficient to give a fresh start for limitation though not aocom- 

pauied by a promise to pay. 4 M.IT.C. 385. 

* 

(18) Acknowledgment to third party 

(a) A written-ia sufficient. 4 M.H.C. 385. 

(5) An acknowlodgmftnt made by a mortgagee of the title of the mortgagor to 
a third party was sufficient to save limitation under Act XIV of 1859. 
3 W.R. 3. 

(19) Deposition 

(n) A-given and signed by the debtor, acknowledging liability of a debt 

comes within the section. Per Muttuswamv Avku, J.,—1C M. 220-« 
3 M.L.J. 35— Caolra Wii.kihsom, J., Ibid, (followed in 30 M. 239-. 
6 M.L.J. 206); 7 C.W.N. 65i. 

(h) In a redemption suit a deposition of the mortgagee in a former suit which 
did not eontaiu an aoknowledgment of the mortgagor’s title cannot 
save limitation. 3 A.W.N. 3U2. 

(20) WUl:- 

An aoknowledgment of a mortgage in a-is sufficient, though the name of 

the mortgagor and the date at the mortgage are omitted, especially 
where admittedly there was no other mortgage to which tiie testator 
could have referred. 10 M. 866*8 H.L.J, 191. 
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3.—* Acknowledgment ot lleblllty in respect of suck 
property or right.*— (continued). 

A.—What ARE acknowledgments falling within the aectlon.-~(contitmed). 

(21) Aeluiovledgment need not be to the plaintiff• 

Where one of two joiiit-debtore dMoharges the joint-debt and claims contribu¬ 
tion from the other, an admission b; that other that the original debt 
is a joint-debt, though not made to his oO||debtor, is a sufficient 
acknowledgment to keep the right to contribution alive and to give a 
fresh starting point of limitation. 25 G. 844=^51.A. 95=2 C.W.N. 
402 (P.G.). 

(22) Description of property 

Description of property as “ the mortgaged house ” is sufficient for purposes of 
an acknowledgment under the section. 97 P.R. 1884. 

(23) Acknowledgment as surety 

.\n acknowledgment of liability, as surety, is enough to save limitation, where 
the defendant is sued against as a principal debtor. 10 A. 93 =bS 
A.W.N. 13. 

(24) WaJIb-ul-urs, statement in 

A B^toinenb in the Wajib-ul-urs may amount to an acknowledgment. 5 
A.W.N. 300. 

e 

(25) Written statement: — 

(а) A-acknowledging the existence of a m.irtgage and containing the 

ma& of the person to be charged with liability is sufficient to give a 
fresh starting point. 16 P.R. 1891. 

(б) A-in a former suit containing a distinct acknowledgment of a mort^' 

gage and made within the period of limitation will give a fresh start 
of limitation under this section. 20 P.R. 1887. 

(26) Balance account:— 

A written-signed by the debtor, but conlaiping no undertaking to pay 

the amount and nothing, express or impli^, to show the debtor 
agreed to pay, can merely amount to an acknowledgment and give a 
fresh starting point in respect ot items not already barred, hut nannot 
amount to a contract to pay a barred debt. (S. 25 of the finntr afit Act). 

• 36 P.R. 1886. 

(27) Astignlng a wrong date:— 

An acknowledgment of a mortgage which isTlthcrwise good cannot be rendered 

useless for purposes of saving limitation, simply beoause a wrong Ao*f, 

is assigned to the mortgage. 26 A. 313 »1 A.L. J. 1=A.W.N. (19041, 

p. 38. • * 

$ 

4 

B.—What are NOT acknowl^ments falling within the aection. 

(a) Debtor’s signing an award ■ 

^ ' A-made on an lurbitration speQif}'ing that certain debts wore to be paid m 

by certain parties, would not give the creditor a fresh cause of actum 
against the debtor so signing, but, at the most, would give a fresh start 
of Umitatiou. 17 A.W.N. 144. 
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B,-* Ackmwiedgment of UmbUlty ia teapact af aacb 
proparty or rUtht.'—(eontimitd}. 

B.—What are NOT acknowledsamenta fallins within the aociian.-‘{cmt3). 


(fi) Jleoeptance of a aale oertifloato 

The aoceptmue of a sale oertificate by the puroheeer of a zaor^^i^ee'B intereet is 
not an aoknowledgment of the title of the mortgagor and cannot give 
a freely starting point for redemption. 6 M. 335. 

(c) Eatriu in Bettlement-reeorda 

(1) An entiyin the proprietor’s column of Settlement-Beoords, to the effect 
that certain lands had been held on mortgage,' without any special sig- 
natoee, cannot avail to give a fresh starting point. 116 P.B. 1891. 

{2} Certain items in the Khewatm a village fUfttlcmcnt record road with a olirase 
in the nvtjib-Hl-urz, held not to amount to an acknowledgment saving 
the right of redemption of the representatives of the original mortgagor. 
GS P.R. 1888 (93 P.R. 1877 and 32 P.R, 1880). 


id) 


{«) 




leknowladfment by minor:— ^ 

An—•'—given by a minor, acknowledging the mortgagor’s title, is inoperative 
and cannot give a fresh starting point of limitation, 59 P.R. 1901. 

..f 

Stetoment of balance in accoont books 

A-in plaintiff’s account books duly verified without any signature ol; 

defendaut (who could not write) is not an ackuoi^edgnm^i^t couid;-| 
give a fresh start for limitation ; nor could tho;'name.d^^ illiterate 
defendant in one column, taken together with a cross inT^^Qjltbee, form 
'a valid signature. 10 W.R. *293. 


(f) Granting of time for payment 

A writing granting time for payment of a debt docs not come within the sec¬ 
tion ; the section covers only a mere acknowledgment of a debt being 
due. 17 W.B. 406. 


(g) JLeknowledgmont irithont apeclfleation 

(1) An acknowledgment worded thus:—Remittance of £ 40 to old account” 

Iteld to be ambiguous and did not necessarily import that a^further 
sum was due. 5 B.L.R. 619. 

(2) A document worded ,^hus;—If I have to stump up, the sooner it is deme 

the bettor, though it would ^o sgainst all my ideas of justice and 
right ”—held to constitute no acknowledgment. 6 N.W.P. 806. 

(3) A letter containing no distinct admission of a debt but only doabtful 

expressions cannot amount to an acknowledgment. 9N.W.P.H.C. 
403. 

(h) ^Batry'lA debtor’a own books:— 

/ Aji entry in a debtor’s own book does not amount to on acknowledgment, unlses 
'' communicated to his creditor or to some one on his behalf. 10 
. R. 71. 
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AckaowMgmeiat of. liability la reaped of auch 
property or right *—(acn^nued). • 

B.—What are NOT acknowledgnenta fallliig within the section.— 


('■) UiMlgaed balance of aoeount:— 

Where an entry of a balance found to be due in the plointiff’a acoount*book was 
neither written nor signed by, nor on behalf of, the dofeudants, the 
entry would not be an acknowledgment of9 liability so us to save 
limitation. 1 A.W.N. 87. 

(j) Acknowledgment coupled with a set-off:— 

Where the auit is for recovery of a Bum duo under a contract for work done, a 
letter from the defendant containing a demand for a sum of monej 
accomptmiod by an admission of a set-oi! reducing the amount demandi. 
ed cannot amount to an acknowledgment so as to save limitation.' CO 
P.R, 1887. 




')■ fl) 


Acknowledgment by Revenue Commissioner:— 

In a suit t^ainst Government for landn taken up by it, a letter by the Costmis* 
Rioner of Bevenne expressing his willingness to recommend to Govern¬ 
ment would not be an acknowledgment of the liability of the Gkivem- 
^ ment. 11 W.R. 1. 

'r- (OLD LAW.) 


Aokpowledgment under the Punjab Code 

M the ^ujsb Code and before Act XIV of 1859 took cfToct in Ondh, letters 
offeiihg to pay a debt by instalinenlH and praying to be excused from 
payment of interest were hM to be suffieicut acknowledgments. 6 W. 
R. (P.C.) 18-13 M.I.A. .362. 



(vi) Decree partly in favor of plaintiff and partly in favor of defendant:— 

Where there is a-an application for execution by one cannot operate as 

an acknowledgment so as to give a start for limitation to other, 
the two portions of the decree being se^eAd and not joint. 23 B. 998. 


fn) Aeknowledgment during holidays 

An acknowledgment given after three years from the date of a bond (the period, 
proscribed for a suit thereon) but while the right of suit stthsisted, 
* owing to the intervention of the vacation, during which the Courts 

were closed, did not give a fresh start for limitation under this ^eo^on. 
26 B. 782 *4 Bom. L.B. 608. ^ ' 

• ’■ 

C.—Acknowledgment affected by Stamp Lawa. 

(1) Acknowledgment when liable to stamp-duty:— 

An acknowledgment of a debt must, in order to bo liable to stamj^uty, bave 
been intended to supply evidence of a debt. SO G. 667. 


(2) Unstamped aoknowled^ent—collateral purpose:— 

Though an unstamped acknowledgment cannot be acted upon ” as ,pn 
acknowledgment of a particular sum being due, still it may be u^ 
. for the collateral purpose of showing an acknowledgment of an existing 
liability in'.ies|iect of gpo^ sold. 1$ B. 614, 
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3,—*Acknowiedgm€ni of liability la respect of such 
property or rigbt/^fcmtinued). 

C.-^Acknowledgment affected by Stamp La'ws.—(amlinue€l). 

(3) AdmlHibillty of unitamped aMsknowledgment:— 

fa) All acknowlodginciit of a debt (where il is iiiloiided to supply nvidciicc of the 

debt) requiring to be stamped under article 1, Seh. 1 of Act I of 187U 
couldgnot be admitted in ovidonco, if unstitm]io<l, oven for the purpo se 
of limitation, ‘il B. '201 (F.B.) (diatin§n^ting 18 B. m4). 

fb) All-before the period of limitation for a suit had expired will save 

limitiitiou, though it is unstamped: siutb better not being written with 
the intention of supplying evidence of the debt and there being in 
existence, at the time, other ovidonec of the same. 15 A. 56^ 12 
A.W.N. 2.34. 

(4) Inwiflioianily itamped deed 

An-though inadmissible in evidence as a pro-note, will be admitted 

in evidence for the purpostt of proving an acknowledgment of 
a debt, if it contains such an lUiknowlodgmont. 3 A. 581 (F.B.), 
Bpankuo, J., dissenting. 

(6) 0nitamped balance sheet:— 

An— —signed by a gnmastah of a business showing a balaiu-u dm- by him 
to the owner of the business is not .-in iKiknowledgment of a debt and 
does not require to be st.'iiuped. 15 0. 16‘2 (falbnring 9 C. 1*27}. 

D.—Acknowledgments affected by' Registration Law. 

(1) A compulsorily registrable, hut unregistered, deed containing an iickiiuwlodg- 

meutof a debt signed by the debtor before the period prescrilied for a 
suit for the debt, istulmissible in evidence of the acknowledgment of 
the debt. 5 C. 2154 C.L.B. 361. 

(2) A compul.s.>rily registrable, but unregistered, deed may be admitted in 

evi Ic'U'jn fur the purpose of proving an acknowledgment of liability, 
notwithstanding want of r^istratiou. 3 A. 523. 

(3) Receipt—acknowledgment of title 

A compulsorily registnible, but unregistered, receipt, stamped with a one-anna 
stamp, will, if it euntaius an acknowledgment of title to imfbovcable 
property, be inadmiHsihle in evidence. 4 B. .590. Cf. 6 B. 232. 

(4) Bvidenee of acknowledgment:— 

A compiilsorily registrable, but uurogistered, mortgage-deed may be accepted as 
evidence of an acknowledgment of liability of a umple debt. 17 P.B. 
, 1881; 88 P.R. 1880. * 

4,—*la writing,* 

ywbal aeknowledgment :— 

(1) A mere verbal admission of the correctness of an account, the items of which 
arc barred by limitation, is not available to give a new start of limita¬ 
tion. 3 M.H.C. 378. 

(3^ Sec 4 Bom. L.B. 30, noted ondec No. 7, Heading k, supra. 
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Aet XY of 1877 (judjan limitation act). 


S.—‘S^aed.’ 

fa) Marktman:— 

, Tho mark of an illiterate debtor is as good as his signature, for purposes oWihis 
seotioti. 7 M. 65 ; 7 M. 76; 7 M.H.C. 358. 

ComjHire cases (e) and (e) at p. 630, supra. 

(b) Si^natupe at top 

(1) The introduntion of the uaiur of the writer of a letter at the top thereof is 

signature of tlie writer under certain circumsta|c-.e8. 1 A, 683. 

(2) .\n iCPlinowIcdginent written by tho debtor himself with his name at tho 

top is sudicii-iitlv signed within the ineaiiing of this section. 6 B. 88 ; 
HM. 

(3) It is inimiite.rial where th(> sigiiatun! is put down—bottom or top—in tho 

ai-knewludgmunt. lOB. 71. 

(c) Writing of specified words 

The writing tif siM^cified words by tlvstm at the top and bottom of letters, shown 
to be the usual w.ay, amongst persons of that ebiss, of aullicuticating 
letters, is a “signing” within the meaning of this seutiuu. 18 B! 586 
(follmt'ing 7 M.H.C. 368). 

fd) Affixing of seal:— 

(1) js not ‘ sufnature’ within the meaning of the section. 8 W.B. 513: But 
s«<i> ne.\t case. 

(‘2) The ailixing of a seal or stamp, on which the name, of the signatory is 
iinpreK.sed, is a sufiiciiiiit signing within the meaning of this section. 
IBSn'.R. 188.^. 

(e) Documents of old Burmese fashion 

Drawing up of a document after the old Burmese fiishion docs not Hiuount to 
•signing. 2 U.B.B. {18f>2-SX5), 462 (7 M, 76, 6 B. 88, 10 B. 71). 

(f) Holograph will unsigned * 

An acknowlodginont in a holograph will, nut signed hy the testator, is not 
sufficient to give a fresh startir^ point.* 1.5HI. 380 b:2M.L.J. t2{diat-g. 
5 B. 88). 

(g) Si^ature by dictation:— 

If the debtor dictates to a writer to write in the Books of the creditor what 
* would amount to an lU'knowledgmont, it would save limitation though 

he did not himself write, sign, seal or mark the acknowledgment. 
122 l‘.R. 1889. % 

• 

6.—^Oral evident.*' 

A.—Oral evidence admissible:— 

a 

(1) Identity of creditor aad of debt 

Ond evidence may be given of the name of tho person to whom a debt acknow*^ 
lodged is owing as also of tho identity of the debt acknowledged. 
26 M. 220 (F.B.) {folUming 1 A. 117 (F.B.) ; 16 M. 366 and 5 M.H.C. §10]. 

Compare 17 A. 198=22 l.A. 81 (P.C.) noted under Heading B.(No. 2) page 634, 

infra. 
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(a) 


■4- 

(3) 


* Ormt evldeac0.* — {eontinued^. 

A.—OtaI evidence admissible 

<• 

JUtsnUioa of aakaovledgment : - 

Material alteraticm iu a written iW-knowledgment of a debt does not render it 
inoperative and ineftective, the acknowledgment being only evidence 
of a pre-exi»ting liability and not the foundation of the claim. 35 B. 616. 

Ctmijitare 36 B. 138 3 Boin. L.B. 574, noted under Heading B. No. 6, infra. 

BeeoiidAry evidence .— 

(a) This section must be road with Ss. 65 and 91 of the Evidence Act; and 
does not exclude secondary evidence in eases in which the some would 
"be admissible under S. Ctd. of that .Act. 15 M. 491=2 M.Ij.J. 353. 
(12 C. 367). 

———may be give.n of an sickiiowledgment which is lost or destroyed. 


(b) 


18 C. 293; 12 C. 267. 


B. -Oral evidence inadmissible 

(1) Proof of exfstind liability:— 

The sicknowlcdgmunt must in itself imiiort an existing liability ; such liability 
cannot be read into it by proof alUmde nr by a subsequent admission 
of the ncknowlcdgor. 36 M. .34.^13 M.L.J. 101. 

(2) Identity of debt 

Where there is tin aoknowledgnjcnt of a debt, more than one debt being due to 
the creditor at the time, the acknowledgment must be such as to 
identify the particular debt sued on. Oral evidence cannot lie admit¬ 
ted in this respect. 17 193a>22 l.A. 31 (P.O.). 

(3) Want of written aoknowledgment 

Oral evidence cannot l>e admitted to supplement the want of a written acknow¬ 
ledgment. 8 W.B. 389 ; 7 W.R. 46. 

(4) PersoiiAl liability :• - 

(a) S. 93, Proviso 6 of the Evidence Act cannot ho used for the purpose of 
importing into a letter an ocknowlodginoiit of personal liability for a 
debt, which is not contained in it even by implication. Previous corres¬ 
pondence cannot be so used. 3 P.B. 1884. 

(h) Case in which the P. G. hold that an authority to acknowledge the per¬ 
sonal liability of a debtor could not be implied from a ilfMA^amamaA 
to an agent. 17 A. 19R»22 T.A. 31 (P,C.). 

Contents of aeknowledgment 

Oral evidence of the contents of an ^acknowledgment cannot be received, nor 
is there any saving of acknowledgments rocoived or given back before 

this Act came into force. 12 B. 268. 

« 

(6> AltiAiAtoa of dates— 

Where a written acknowledgment boars a date which has been altered in an 
unanthorizcl manner, oral evidence to prove that date is inadwiisaiblo . 
.3 Bum. L.B. 574>.26 B. 128 (<ffs/iR^4«Ainy'35 B. 616). 

(7) ^toRtiai. of ooknowlodgor:— 

fhe-that he meant each and such a debt cannot bo proved by hi^ 

' evidence. 17 A. 19i«32 I.A. 31 (P.G.}. 
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7 .—*Aj[ 0 at auiy muthorlMed.* 

(1) AoknowledgmeBti by agento:— % 

* (a) When a suit is brought on an aoknowlodginonl of debt made by one person 

on bdialf x>f another, it must be shovm that the former hod power to 
twkiiowledge a debt for the latter. ‘2 40, 

Ageney 

(b) An - — within the meaning of Explanation 2, caiftiot be inferred from 
the more fact that the person making the acknowledgment is a Joint 
contractor. 25 M. 220 (F.B.). 

( 2 ) Aoknowledgments aftu> termination of agency 

(n) An acknowledgment signed by an agent after the termination of the 
agency will be of no avail to save limitation. 5 G. 808 ; 7 I.A. 8 (PiO.) 

(b) An acknowledgment signed by a jicrson whose oguncy on behalf of the 
defendant had ccasod to the knowledge of the plaintiff, cannot save 
limitation. G G.L.B. 101 (P.C,). 

(3) Signed by anothw at debtor’i request 

(a) A balance of account written by a x>erson at the request of an illiterate 

debtor in the debtor's name and signed by the writer in his own name, 
held to bo a binding acknowledgment by an authorized agent. 7 B. 
615. 

(b) A letter (containing an acknowledgment) headed an siddressed by the 

princTpal to a creditor and written by an agent, the last portion of the 
letter being written by the iirincipiil himself, held to Ite on acknowledg¬ 
ment by the agent. 1 A. 683. 

(4) Acknowledgment by one of two mortgagee^:— 

(a/ An . . where they aie joint mortgugees and the mortgage ia not 

redeemable piecemeal, cannot avail to save the mortgagor’s righit to 
redeem from being barred. 18 A. 458 ; f A*.L.J. 355 ; 157 P.B. 1868 ; 
01 P.B. 1877. 

(b)^ An acknowledgment signed by one of several mortgagees or by one of tjbe 
several heirs of a mortgagee, will not save the suit as against the otben. 

• 17 B. 173. 

(fl) Aeknowlodgmont by one of soYoral oo«obUgor%,or mortgngon 

When a creditor enters into a trqfisoction with all the members of a family os 
co-obligors, an acknowledgment made by one of them cannot be re-’ 
garded os an acknowledgment ^uly made on behalf of all the ao-ofalf- 
gors, though the person acknowledging is the managing Tusi f i bfi r gf 
the kindly consisting of the oo-obligors. 25 M. 220 

(Q IMkinl bnlwnoe by ooa of two partnen: — . 

The acknowledgment by &ne of two partners, when the business of the partner-' 
ship has oqssed, cannot give a fresh starting point, the partner ai g nivi g 
not being an agent of the firm. 140 P.B. 1889. 
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7*—*AgeBt duly auihorlMud,*— (continued). 

(7) Aoknovledgment by Barabarakhar^ 

A sarabaraMior, not being, the gmirdiaii of the property of a diequalifled 
proprietor, cannot have authority to admit the personal liability of the 
disqualiilod proprietor to the debt. 17 A. 198=22 l.A. 31 (P.C.). 


(8) Matarai guardian 

(a) An acki(bwledgnient by a-and inothor of a minor will give a fresh 

start for limitation,' if it Ix^ shown llist such acknowledgment is for the 
benefit of the minor, 4 Bom. L.B. 812 [2G B. 221=3 Bom. L.B. 817 
CF.B.)] oven iding 20 B. Cl. 

(b) A guardian of a minor has authority to acknowledge a debt so as to keep 

it alive against the minor, itruvided the auknowlcdgmciit is made before 
the debt wtis barred. 17 M. 221 (fvllnuiing 5 M. 109, F.B.). 

(c) Although a guardian of two minors may have xmwer to manage or to make 

partition of the ustatu, he has no jxiwcr to bind tlie estate of either of 
the wm'di* by admissions of previous transactions, 10 C.L.B. 377 (PX.). 

’ (d) A-cannot acknowledge and give a fr(»h start as tigainst a minor. 

13 C.L.B. 112. 

(9) Mother :~ 

A-^has ho power to hind her minor son by an tieknowlcdgraent and thus 

give a fresh start for limitation. 13 C. 292. 


(10) Manager of a Joint Hindu family : ■ 

The-hiis the same authority to acknovvludge as he Invs to create dethts on 

behalf of a minoi- though he has no power to revive debts barred by 
time except with special authority. 5 M. ICO (F.B.) ; 17 B. 512. 

(Nut£).—5 M. 1G9 overrules 1 M. 385. 

e 

(11) Guardian under Act YlII of 1890 

.\ guardian appointed under Act VIII of 1890 (The (lUardians and Wards Act) 
can extend, by iiteans of an acknowledgment, the period of limitation 
as against the ward, provided such act be for the protection or beneflt 
of the ward’s property. 2C B. 221 = 3 Bom. L.B. 817 (F.B.). This 
case overrules 20 B. Cl. 

Bat see 26 C. 51, which holds (following 13 C.L.B. 112 and 13 0.^292) that 
there is no dillercncc Ixitween an acknowledgment given by a certifi¬ 
cated guardian it\id that liy an uncurtificatod guardian, and that neither 
can give a fresh start for limHatioji. 

(IS) Guaifdiaii under let XL of 1858 

M A- ——can sign an acknowledgment and give a fresh starting point. 

25 F.B. 18SC. 

^ Aoknovledgment by one of two guardians 

(b) An .— would give a fresh starting jpoint, if it was in the ordinary 

■ coarse .of business and if the other guardian had loft the whole of the 

management of the buunesB on the minor’s behalf to the former. 
7 P.B. 1690. 
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f.-■■■* Ageat i0Ul^MaUmHM0d,*-r-(amlintud). 

(13) CoUeetor *• agent ef the Genet it Vardi 

* (a) A -has no authority to malic an acknowledgment on bdiaU of 

award under the Court of Wardftandthua give a fresh start for limita* 
tion. 10 W,B. 176. 

(h) A written statement by the OoUector as representing an inoapaoitsAed 
mortgagee under the Court of Wards giving the date of thamortgage 
may be admitted in evidence for the purpose of proving the date of tlta 
mortgage, the mortgage deed being lost. 8 A.W.N. 187• 

(U) loknowladgment by Legal Praetittotten 

(a) Tietter by defendants* attorney to phuntilTs’ attomoy to the effect that 

the dufendants were willing to pay the rent in question in case the 
piaiutifTs should show a title to give a good receipt to the da&ndisnts 
that would satisfy their lawyers, held io be a sufficient acknowledgment, 
within the section. 26 C. 204-a'i G.W.N. 718. 

(b) A letter by a Mnkhtar of a rniaat. giving the date of a mortgage, nuqr be 

admitted in evidence for the purpose of proving the date of the mairt> 
gage, the deed of mortgage being lost. 8 A.W.N. 167. 

(r) An admissiou made by an advocatu or a duly authorised vakil of a judg> 
incut'dobtor, in a case not hiter partes, that a certain decree was 
subsisting, w'ould give a fresh starting point to the decree, if sueh 
luhuissiuii wiui relevant to the otbor case. 18 A. 884 ==16 A.W.N. 101. 
(fnllovnng 3 A. 247). 

(d) The payment of part of a judgment-debt by tho judgment-debtor, with Mi 

' acknowledgment of liability by his pleader, is sufficient to give afiaah 

start. 22 B. 722 (10 B. 108 ; 16 A. 228; 9 0, 730 ; 23 C. at p. 387). 

(e) A petition signed by the vakil of a judgment-debtor, praying for additional 

time for payment of the amount ^fthc decree, was a sufficient acknow¬ 
ledgment of liability under this section. 8 C. 716a»iQC.L.B. 618; 
9C. 7.30-18 C.L.R. 91. ■ ' 

(f} A petition put in Court, signed by the vakil of the judgment-debtor, admit¬ 
ting liability for tho judgment-debt and making payment of certain 
amount, would save limitation, the petition operating as an aeloibw- . 
lodgment of liability. 23 C. 374. 

(g) An acknowledgment by an agent, (e.g.) a vakil, befow the Act qf 1871 

oitme into force, could not keep a claim alive, because, undw. the, 
earlier Limitation Act, an agent iS^ no autiidrity. to sign such an' 
acknowledgment. 8 B.*99. 

I 

•Authority oi ugeata to rgvlvo barrod doMt** 

4 

(a) A power of attorney authorinng an agent to execute bonds hi substittttion 
of former debts docs not anthorise the agent to renew barfed debts 
giving new bonds in substitutiou. 110Jb.B. 681. 

(h) Btaidu frther:—’ fe. 

A Hindu father can hind his son ty reviving a barred debt. The son will k 

bound to pay sueh debt from any of the assets of the father, 6 M. 998, 

V 82 
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* Authority oi ageatn to revive burred debtM.’—(continned). 


LS-i? 


(e) Manager of a Hindu family 

A manager of a joint Hindu family cannot revive, by acknowledgment, a debt 
barred by limitation, except lui against hiniBolf. 20 B. 155 ; 14 B.Ii.B. 
O.C. 21. 

(d) Hindu widow:— 

It is compct|nt to a Hindu widow roprosenting her husband's estate to bind 
, the reversion by reviving a barred debt. 1.1 M. 189. 

‘ Ackaowiedgmonts by Agents before Act IX of 1871,* 

(a) An acknowldlgment by an agent, such as a vakil, made l)efore Aet IX of 

1671, was insufficient to give a fresh start for limitation, because Act 
XlV of 1859 contained no provision for acknowledgments by agents. 
20 W.R. 376 = 13 B.L.R. 177 (P.C.) ; 1 A. (542 ; 3 A.W.N. 202 ; 8 \V. 
R. 1; 8 B. 99. 

(b) Acknowledgments signed by itgeiits, which were insufKcicnt under Act 

Xjy of 1859 to keep alive a cause of action, became sufficient for that 
purpose under Act IX of 1871. C C. 840=7 C.L.R. 121. 

* Ackaowiedgments re mortgages before Act XIV of 1859. * 

(1) In order to save a suit for redumptiun of a mortgage executed before Act XIV 

of 1859, the acknowledgment must bo made between the creation of 
the rebitionship of mortgagor and mortgagee and*beforo the cud of the 
period of limitation. G M.H.C. 138. 

(2) An-, to keep alive a cause of action to redeem a mortgage, must be signed 

within GO yours of the mortgage, under S. 1, cl. 15 of .\ct XTV of 1859. 

5 M. 182. 

(3) Before Act XlV of 1859 tliore was no limitation -for suits for redemption of 

mortgages.. An acknowledgment of a mortgage was made, prior to the 
enactment of Act XlV of 1859, by the representatives of a mortgagee, of 
the mortgagor's title. Held, such lusknowledgment tuifilcient to give 
a new period of 60 years from the date of the acknowledgment. 1 A. 
425. 

(4) An acknowledgment made, after lapse of GO years from the date of mortgage and 

before Act XlV pi 1859, could not avail the plaintiifs sning for re¬ 
demption after Act IX of 1871 came into force. 109 P.R. 1884. 

(5) A suit for redemption of a usufructuary mortgage will not be barred even 

though the mortgage^ be more than 100 years old, if there be an 
* acknowledgment of the mortgagor's title within the period of limita¬ 
tion. 14 A.W.N. 87. ' 

Where, in ihe case of a suit to redeem a mortgage made more than 60 years 
before the 1st Uctobei 1877, an acknowledgment was sot up to save 
limitation it was necessary to show that the acknowledgment was suffi¬ 
cient under Art. 148 of Act IX of 1871, so as to keep Idie cImto alive 
until the present .tot became Law, 68 P.B. 1894. 



9 * M] * Aot XY of 1877 (INDIAN LIMITATION ACf). 639 

‘Ackttowiedgmeata re mortgages before Act XIV of idS9**—(enntinued), 

• (7) An ackiiowlcdginont by a mortgagee within sixty years from the date of a 
mortgage, to the effect that the land belongs to the mortgagor and that 
the mortgage is subsisting, is sufficient to give a fresh starting point 
for a suit for redemption. 6 Bom. Ij.B. 38. 

(8) In oases of mortgages executed before the coming into force of Aot XIV of 
1859, an acknowledgment of the mortgagor^ title must be made 
within 60 years from the date of the mortgage so that it d&y serve as 
a new starting point of limitation. Otherwise, the suit will be barred 
after the expiry of GO years from the date of the mortgage. 37 C. 
1004-27 I.A. 103-4 C.W.N. .566 (P.C.) 


20 . When int;(iro.st on a debt^’> or Jogacy is, before the expiration 

KfToct of payment prescribed poriod*'’^, paid as such<'^ by the per- 

of interest as such. son liable to pay the debt or legacy, or by. his 
agent duly authoriised in this behalf, • 

t 

or when part of the principal of a debt^*^ is, before the expiration 
^ ^ of tlio proscribed period, paid by the debtor or by 

meut of principal.' his agent duly authorized in this behalr^), 

a now period of limitation, according to the nature of the original 
liability^’>, shall be computed from tin' timti wlnm tlie payment was 
made: 

Provided that, in the case nf part-paymont of tho principal of a I 
debt, the fact of the payment, ajipoars in the hand-writing of the person ' 
rap.king the saine^^\ 

Where mortgaged laud is in the possession of the mortgagee, the 

Effect 0* receipt of receipt of the produce of such land^^^ shall be deemed 
produce of mortg.vg- * r . i r i • i- 

od Und. to be a payment tor the purjiose of this section. 

% 

S. *21, Act IX of 1871. [Same as aliovo—but the proviso ran as follows:— 

Provided that in the case of part-payment of principal, 
the debt has arisen from a contract in writing, and 
the fact of the payment appears in the handw riting 
of the person making the same, on the instrument, or 
in his own books, or in the books of the creditor. 

(N. B.)—T\ie last olanse of the pi-esent section was not found in S. 21.of 
Act IX of 1871. 

4cf XIV of 1859.—No eorreupntiding prormow]. 



&0i llT of ^7 (iMDIiN LIMITATI^ AOT). 

J (VotM) 

Jtr—*Paymeat of Interest m sucb.* 




(1) PayaiaBt of lotereit at iiiob :— 

(a) Faynumt must be made as * svch' (*■<*•) an for interest. Payment when no 
amount was due for interest, oannot be such a payment as would give 
a fresh start for limitation. Nor would payment n/ffr the expiration 
of th^period give a fresh start. 2 U.6.B. (1692-1896) 466. 

The meaning of the section is that there must be either an express intima¬ 
tion by^the debtor or proof of the exihionoo of circumstances going to 
show that the-payment was on account of the interest on the particular 
debt sued on. 15 C.P.L.B. 29. 

( 2 ) OiUvotp of good*:— 

--tot payment either of prinoipal or interest, as such, will save limitation. 

24 B. 619-2 Bom. L.B. 452. 

(8) Foyttoat of InloNit 


fifj —.. . by tlio principal debtor within limitation does not give a fresh 

starting point for limitation against the surety even in the absence of 
any prohibition by the surety against the payment of interest 1i)' the 
debtor on hfi account. 28 B. 246 —5 Bom. L.B. 1020. 

. {bj Where, apart from a document which is iuiidmissible in evidence for want 
of registration, the receipt of certain snms os interest cannot he proved, 
the receipt of the amounts oannot save the suit from limitation. 
19 B. 668. 

(4) Banker*! eredlting intereet:— 

Banker crediting interest is not payment to give fresh starting point, though 
the entry was made in the presence of the onslomer (plaintiff), there 
being no demands on both sides to set off against one another. 1.3 B. 338. 

(6) Credit vjihout aetaal payment 

A mere credit of interest entered in the accounts of the defendants, without 
aetunl payment, is not a sufficient payment of interest as. such. Under 

this !-cction, Co save the bar of limitation. 19 M. 340—6 M.L.J. 177. 

■> 

2,—* Part^paymeat of principal.* 

(Notts).—I' his portion of the section and proviso 1, have to be read together. 

(1) Byldenoe 

The writing evidencing the part-payment of the prinoipal need not, on the face 
of it, show expressly that the payment was made as such. Per 
BaifSBJEE, J., 6 C.W.N. 218.^ 

00 JbidoreeiiieBk of a eheqne 

in favor of the creditor, is not epough to satisfy the requirements of the section. 
9 M. 971; 19 A. 307-17 A.W.N. 49. 

(8) lart>payiBnt-4aieqne 

■ <. Whereon irsolvent in debt to a bank addressed a'letter to the bank enolosing 
; a cheque for certain amount and requesting that it should be placed to 
the credit oi the loan account, held, the payment was a part-payment 
and the /act of such part-payment appeared in the handwriting of the 
debtor within the meaning of $• 90'of the Aot. 23 0. 592, 
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*0] • Aot XY of (IKDJAN l»0l{ITATIOK IGt). 

2.—*Part^pmyat0mt 4>f principal.-—(contimud). 

V 

W, Papt*paynieiit of prlnoipal' * 

The writing need not speaify that the payment was appropriated towards 
principal. This may be proved otherwise. If the fact of payment 
appears in wTiting, it is enough. 6 M. 281. 

(5) Settlement of accounts: — 

A payment ne(>d not necessarily l>e in money. It nn^ be by adjustment of 
accounts, with the consent of both parties, if such adjostm^t fihoald 
afford a complete .answer to the creditor's cla|;m* 24 B. 4iMi»2 Bom. 
I<.R. 878. 

( 6 ) Entries of credits in Plaintiff’s accounts:— 

Whore, subsequonllx to the ivdjustinont of his account with the plaintifls, the 
dcfundunt htul lM)eu crixiited with certain amount, imch credits not 
being signed by the d(>fondaiit; such aiiiouiit was not payment within 
the nioaning of this section. G B. lOH (3 B. 128). 

(7) Bum realised in execution 

A snm realiised by an cxueution-salc uiunul be considered part-payinout so as to 
give now iieriod of limitation. (> B. G20; 24 W.R. 20 ; 25 W.R. 249. 

(8) Payment of Judgment-debt 

An uncorlified payment of a judgment-debt out of Court, may be taken into 
consideration lor seeing wbclher an execution-application is dC is not 
barred by limitation. 2C A. .% = A.W.N. (1903), p. 179 {follomng l7 A* 
42 and 21 B. 122 ; and overruitHt/12 A. 569). 

e 

(9) Endorsement of part-payment on decree 

See 5 A. 201 »2 A.W.N. 221, noted under S. 19. 

(10) Endorsement without payment 

An endorsement of part-payment upon a Ixmd is sufficient to save limitation, 
though there is no imtual payment at the time oX the endorsement. 
10 M.L.J. 2.5. 

• 

(11) Payment generally for principal and interest 

A-, without specifying what part is to be appropriated for principal and 

what for interest, is a payment for interest as such, and serves to giyd, 
afreslr start for limitation. 4 Bom. L.R. 2.31. 

♦ 

(12) Payment without appropriation : - 

But a payment generally towards a debt, witj^uut any thing to show whether 
itismivdo on account pf principal or interest, of both, or indefiniMy 
• or on general account, cannot serve to extend time. 5 Bom- l 4 .B. 359. 

(13) Ohjeot of proviso* 

The main object of the provi>A is that there should ho clear and unmistokeable 
evidence, in the handwriting of the person making the payment, of the 
foot that he made it in iwri-payinent of principal and thereby im¬ 
pliedly admitted that he was still liable for payment of the balance 
principal. The creditor is not entitled to prove aliunde that the pay^' 
ment of a sum of money hy debtor was mode as part-payment of 
the principal debt, 124 P.B. 1894, 
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lot XIT of 1877 (INI)IAN LIMITATION ACf). 

2.~-‘Part-paymeat oi principal,*—(amimtied). 

(H) SeqalBitei of pait-payment 

In order to give a new starting point, the fact of pirt-paynient must appear in 
the handwriting of the ix'rsou making the same, and not in the hand¬ 
writing of any other pei-son, however authoriised he may bo. 123 C. 546 

(F.B.). 

(15) Handwriting oi the person, ftc. :~ 

Parf-payinent of the principal must be in ibe handwriting of the person making 
it, antf not in that of any other person. 26 B. 24B. 

(16) Applioation to Collector in Execution :— 

A joint —. of a decree, the same having been transferred to him for execu¬ 

tion, stating that a certain amount was ]iaid by the judgment-debtor 
to the decree-holder and that the balance was due, is suihoiont to save 
' limitation underthis section. 16 A. 228a>14 A.W.N, 55. 

(17) Mark—Illitorate person 

The signature of tlie payor, or the aftixing of his mark beneath an endorsement 
not written by him, is sudiuiont to satisfy this section. 7 kl. 55 ;7 M. 
76 : 28 B. 262-5 Bom. L.R. 1031. 

(18) Endorsoment si^ed by debtor :— 

Though sui cudui'semciit of payment of principal <»f a debt is not in the hand¬ 
writing of the i)ayer, it issuftieient, for purposes of this section, if it be 
sigmxl by him. 90 P.R. 18H4. 

e 

J.—‘ Agent duly authorixed.* 

(I) Implied authority:— 

The authority of an agent to make ])art-payment of priucitml or interest and 

give a fresh start for limitation, may bn implied. 17 G. 944. 

• 

( 2 ) Payment by guardian 

.\ guardian appointed under Act VI 11 of J8‘J() can make a part-paynieut of 
the principit and thus extend the period of limitation, provided such 
part-payment is for the pruioction or licncfit of the ward’s property. 
26 B. 221 (F.B.)=3 Bom. L.R. 817, 

(3) Agent—Certified guardian:— • 

The (a-rtitied guardian of a minor is an agent authorised to pay interest, within 
the meiuilug of this station. 29 G. 647—G C.W.N. 729 (26 C. 51; 
20B. 61). ^ 

it 

■ (4) Payment by previous guardian 

The payment of interest by the previous guardian of a debtor remaining in 
• management after the debtor’s majority, is a payment b}’ “ a penmn 

duly authorized " within the moanmg of this Bection. 18 M. 456 (18 C. 
292 , 5 M. 169 (F.B.): 17 M. 221; and 17 B. 512). 

(5) natural guardian—mother 

A mother (the natural guardian of minor debtors) cannot be regarded as a 
* duly authorized agent ’ bo as to be able to give a fresh starting point 
by making payment of interest. 1 A.L.J, 802=A.W.N. (1904) 137, 
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S. 20J » Act X7 of i877 (indiais liahtatiov act). 

J.—‘ Agent duty autboriMed.—(cont.imtcd), 

Payment by joint Hanager 

PAyinont of iiitorutit towards the original debt made by the joint manager of 
two joint debtors authorised to pay up, out of joint funds of the joint 
debtors, interest upon joint debts, is sufliciout to give a fresh starting 
point to the right of one of the debtors to claim contribution from the 
other. ‘25 C. 844=2 O.W.N. 402=25 I.A, 95 (]^.C.)- 

(7) Payment by e^eiit of Court of Wardi 

Payment of money made in pursuance of an order of the President of the Court 
of Wards to the creditor of a ward, on account of the debt duo to him, ^ 
would not amount to part-payiiiunl within the meaning of section 20, 
though the order directing the pajunont would amomit to an acknow* 
lodgment so ns to save limitation. 1 P.U. 1897. 

4.~~‘ Receipt of produce of mortgaged land.' 

(1) Scope of olauce:— 

This clause is intended to extend the time for a suit by a usufructuary mort¬ 
gagee to recover tho debt, but is not intended to override the gmeral 
provision as regards limitation for suits fur redumption to bo found in 
art. 148. 18 A. 295=10 A.W.N, G8; 20 A, 107; A.W.N. (1903)223; 
[dissm/inp from A.W.N. (1891), p. 87]. 

(2) Beceipt of produce 

Thu receipt by mortgagee of the produce of land mortgaged to him is a payment 
witMii the meaning of S. 20. 13 8;i«> 20 M. 680 (F.B.). 

(8) Baits by mortgagee and mortgagor 

A mortgagee suing for tho money duo under a mortgage may avail himself of 
the paymoiiL of produce to save liniitacion ; but such payment may 
not avail a mortgagor suing to rudeein. Tie can only succeed on the 
strength of an acknowledgment under S. 19. 37 P.B. 1883. 

(4) Beceipt of profits 

Tho receipt of the produce of land hedd under a deed of mortgage requited to 
be, but not, registered, cannot be deemed to be a payment for tho 
purpose of this section, because the unregistered deed is inoperative to 

• create a valid mortgage. 7 M. 539. 


Debt.' 

Debt:- ' 

(a) —in this section, does not include jhdgmcnt-dcbts. The provisions of this section 

re part-payment of debts do not apply to judgment-debts. 0 C.W.N. 
766 ; 2 0. 468; 4 C. 708. 

(b) But, the word-includes also a judgment-debt. 14 B. 390 ; 26 A.86=A.W.N. 

(1903), 179 {disentinn frotu 2 C. 468, 4 C. 708 and 6 O.W.N. 766). 

(c) Decree-debts 

Part-payments of decree-debts made by judgment-debtor out of Oourt, do not 
save limitation, notwithstanding that such payments are certified to 
Oourt 1^ the decree-holder. 61 P.B. 1686. 
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Aet XIT of 1877 (imdian limitation act). 

6 **-' Prescribed gierlod.* 

(1) . PveswilMd period 

The wordK ** ptesnribed period '* in the fraction moan, not the peridd preirari^Bd 
for the payuippt of the; debt, but the proNorib^ period of Hmitation-for 
the suit. 6 C. 815^8 C.L.R. 457 ; lii C.L.R. 277, 

(2) Bstaniien of period 

It is not law that the section gives only one extension of the period. Every 
timeli payment is made, provided it is in time, the period is extended. 
11 M. 218 (6 C. 340, 11 B. 282.) < - 

(,3> ^ypMni vithta, but endonemeiit after time 

A- -— is sufficient to give a fresh starting point. 17 M. 92. 

7.—•Original liability.* 

Liability Ibr dandfeB 

The part-payment aftbr due date of principal and interest due under a bond 
will not give a fresh starting point in vespect of a claim for damages 
for non-payment of principal and interest on the due date, the liability 
for damages not Wing the original liability under the bond. 12 
A.AV.N. 2.39. 


21 > Notliing in KoctioiiH 19 and 20 rendera one 

One of several joint „ i ■ • . j. j. 

omxtraetorB. *c., not of several joint o«)ntrat‘tor«, partnorH, executors, ttr 

S^^Siw^SSTt mortgagees chargeable by reason only'^’^ of a written 

or payment made by acknowledgment signed, or of a payment made by, 

or by the agent of, any other fir others of them. 

(maAotd) 


Bee. 20. Exp: 2. 
Act IX of 1871. 


Six'. 4provi80 
Ad XJVt/1859. 


f Nothing in this section rentiers one of several partners or 
executors chargeable by reason only of a written promise 
nr acknowledgment signed by another of them. 

Noted unthr sec. 19, at pngr. 620, sw/im. j 

(Votes) 


l.—•Oaly,*— * 

(1) Interpretation z— 

The word “ only " in section 21, cd the Limitation Act (XV of 1877), is not to 
be treated as a surplusage. It means that the mere writing or-signing 
of an acknowledgment by one"partner doee xiot, necessarily, of itself. bmA 
• his oo-partner, unless it can be shown that he had otherwise power to 

% bind that partner fo7 the purpose of making such aoknowledgmerit, 
and in efteot purported so to bind him. 10 A. 416<=>8 A.W.K. 98. 


'Atitiiwwledl|fflent during subiiitenee of pertnerihip 
^ ^ Asknowledgment by a partner during the subsistanoe of the portnetehip molt, 

in order to rave limitation, bean act necessary for, or usually done in, 

oariying on the boBiness of the pertnetsfaip. 26 B. 42a-8 Bom. L.B. 
484 (dMfinpuuhitip lO B. 8S8}. 
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S* UJ Act XV of 1877 (muiAN limitation act). 

/.—• Qniyt* — (cowtmued). 

(=:j) ^ Acknowledgment after dlieolntlon:— 

Aoknowlfidguieut by a jiactner after disHoIutiou of the btuinetis cannot save 
limitation if the creditor had, at 'the date of acknowledgment, notice 
of the dissolution. B. 4i2«3 Bom. L.B. 484 (disiniguishing 10 B. 
358). 

(4) Authority of partners:— | 

It must be shown that the partner signing the acknowledgment had authority, 
express or implied, to do so; othor^visu tho acknowledgment will not bind 
the other partners. In a going mercantile concern such autdiority will 
be presumed as an ordinary rule. 10 B. 358 ; 1 F.L.B. p. 18—45 P.B. 
1891). 

(5) Concurrence of partners 

Though one partner cannot make tho others liable merely by his signatnre, still 

' ' there is nothing to prevent .such liability from falling on them, if they 

aro all shown to have joined in the settlement made by him. 24 B. 498. 

(8) Acknowledgment by surviving partner: -- 

^Vhe^e a partnership is dissolved by the death of one of tho partners, the surviv¬ 
ing partners cannot bind tho reprosoutativos of the deceased by their 
auknowlodgmont, unless they aro specially .authorisod to do so. 8 M. 
L.J. 2G1. 

(Tj Plea as to status in appeal 

Tho question, whether the person, who signed an acknowledgment, had the 
status of a partuor at all and whether he was authorized to make suob 
acknowledgment, cannot for the first time bo raised in appeal. 26 W. 
B. 145. 

(8) Admission of partner 

An atlinission by a partner, that an ackuowledgmeiil of a debt mode by another 
partner, at a time when tho firm had stopped business, was made on 
tho authority of the firm, cannot bind him. 140 P.B. 1889. 


22. When, uftor tlie institution of a suit, a new plaintiff j(or 
di'fendaiic is substituted or added^^^, tlie suit shall. 

ERoct of substitut- • ,,.11 1 . i. r . , 

ing or adding now iis regards hiui, be deemed to haye been instituted 

S liiintiR o r dofeii- , , , ^ r.« 

when he was so made a party; 

Provided that, when a plaiutjiif dies, and the suit is continued by 
his legal representative, it shall, as regards him, be 
giiS?piSintS‘*die8r deemed to have beefi instituted when it was insti¬ 
tuted by the deceased plaintiff: 

Provided also that, when a defendant dies, and the suit is con¬ 
tinued against his legal representative, it shall, as 
gi^difondanrdiM. regards him, he deemed to have been instituted 
when it was instituted against the deceased defendant. 

yf . 83 ^ . 
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' • ' • 

(OUA«t«>, 

■< 

[Sec. tiSi, Act IX of 1871.—Almost same as abo\;e. , 

Jet XTV qf 1369.—No corresponding proviebni]. 

(Votea) 

. Scope of Section. 

(1) Fovevt of appellate Ooart 

(1) The appellate Court has a discretionary power to substitute or add a 
new appellant or tespondent after the periqid of limitation pnsoribed 
for an appeal. 3 A. 107 ; 9 0. 856; 8 W.B. 867. 

(Sy The Court may add a person as respondent in an appeal, though the time 
. wiidiin uhich an appeal might have been preferred os against him has 
expired. 14 A. 164 (F.B.) ; 18 A. 78. Cf. 11 C.L.R. 480. 

(8) Where a suit, brought against two defendants as jointly and severally liable 
on a oontract, is decreed against only one of them and the unsuccessful 
defendant alone appeals against the plaintiff, it is open to the appellate 
Court to join the exonerated defendant as a party to the appeal even 
^ after the expiry of limitation lor an appeal by the plaintiff, but it 
cannot give a decree in favor of plaintiff os against the exonerated 
defendant, against whom the plaintiff did not appeal. 2 A. 487. 

(a) But an appellate Court has no power virtually to make ah appeal for on 

appellant by introducing for him other respondents than those ho had 
included in his memorandum of appeal, when the appellant has re¬ 
frained from availing himself of the privileges allowed law. 6 A. 
866 . 

(b) - —nor to substitute on the record the name of a person as respond- 

ont except on the application of the appellant; but if the real repre¬ 
sentative of a deceased respondent is not brought on the record by 
the appellant, the apped will abate. 12 C.L.R. 46. 

s» 

I 

0 

(3) Saits in MpnaeBtativa eapadty 

The section applies to suits brought by plaintiffs in their representative opa¬ 
city as well ae to those brought in their personal oapooity. 

Where a plaintiff, who had obtained no letters of adnuntstration, inslAuted the 
suit, and, later on, after expiry of limitatioR, a person that obtained 
letters of adraiulstration was joined as a oo-plaintiff on his own appli- 
cation, the suit was held to he barred and dismissed. 21 B. 580. 

. i« A*—* SuMittttloa^or MiUitlon of tlow 

• * I * 

» ■ • 

1 ( 1 ) Jolitt amse of aoMon 

\a) When, the original plaintiffs aad the newly added ^ntiffs haidug had a 
;-C joint cause of action, the orl^aial plaintiffs ^ne sue within the period 

of limitation aad others areadded sUbsequ^y after expiiy of the period 

of limitarion, the whole suit would he barred and liable to 
0 C. C.L.B, 8 P.R. ^ (dwaswriMp/roM 8O. 
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I. k.--*SuhstHuthtt or uMittom bit a»w (continued). 

• (b) In suoh a case M ihd ftbdvo, oven the assent of the un-ad^ed parties to the 

suit being proceededctdthhyt he orig^al plaintiff or plaintiffs alone erill 
not avail to save the suit from the bar of limitation and consequent 
dismissal. 7 B. 217j' 

(c) The section would not apply, if, the defendants not having taken uiy ob<> 
jcotion as to non-joinder of parties and no is|ao having been raised, 
oerfaih persons are brought in as oo-plaintiffs, after the expiry ^f the 
period of limitation for the suit. 15 B. 297. 

(2) Joint PeomUees:— 

All—--must join in suing on the oontraot in their favor. In ease of non¬ 

joinder of any, the defendant may object as to non-joinder. The 
Court will, in such cases, add the omitted promisees either as pl^ntiffs 
nr as defendants. 166 P.B. 1869 (F.B.). , . . 

(8) Bait by eo-ghaMvi 

(a) Where there are several oo-sharers or owners entitled to sue, all must join iq 
instituting the suit. 10 B. 32 ; 7 C. 242 (244); 17 C. 160. 

(Nots).—T f the shiurors, not originally parties, are subsequently brought m on 
the record, the defendants may, it is thought, insist on the provisions^, this section 
being applied. 

. (b) A tenant put in possession by all co-shaiors one of the co-sharers cannot turn 

him out without the consent of the rest; in cares of trespass on joint 
property, the trespasser may be ejected altogether by all the oo-sharera 
it they join, or partially, if only .some wish to bring the suit. 7 C. 414. 

(c) But in a joint family, one co-owner may sue to eject a mere trespassw if his 
object wore simply to remove an intruder without claiming any portion 
of the property for himself exclusively. 1 A.L.J. 543. 

(4) Suit by a Hindoo managing member• « 

A-will not be liable to dismissal on account of the other members of tile. 

family lining added ns parties after the period of limitation, if tihe 
newly added major members ratify the institution of the suit the 
managing member alone. 58 F.B. 1882. 

‘ As regards minor members of the family, the manager has a right tojglve a 
valid'discharge on their behalf also and, consequently, has a ri^t iO' 
^ sue as manager without specifically impleading tiie stinot nuptbars. 

Ibid, 

Compare 28 M, 190 and 18 M. 3dai4 M.Hi.JNiB noted betow, 

(Kora).—It may be noted in Hhis oonnootion that, in 18 M. 88**4 
and 28 M. 190, it has been held that the manager of a Hindu famUy eannqtmmntain »' 
suit, in his own niwie, for reoovery of propertyabelonging to the family afi^ - tha|, in the. 
latter case, the High Court, in second appeal, ordered the addition tif a melhber of 
family to joined as oo-plaintiff with tiie managing member. , 

'(6) Bidt by A Hindn «lge«<-«ddltioU of son 

Where a Hindu widow brought a suit iu her own name and expressly on heJl 
own behalf, and subsequmitly, her son was brought on ^record as co¬ 
plaintiff at a-time when the suit as r^atds him was barred, the suit 
was^ttmj^Mr itp, 17. 
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I. A.~* Substitution or addition of new piaiatiffs.*—f continued). 

(6) AMlgmnent pendente Ute , 

(a) This section docs not np])ly lo a caac in which the porKou, to whom a right of 

suit ia aligned after tlio institution of the suit, obtains leave to carry 
on the suit. S C. T-20»6 GJj.R. C2. 

(b) But see 25 0. 409, which holds that where, in consequence of an-Ihe 

assigd^ecs arc snbsfihited on’thc record in the ydacc of the original plain¬ 
tiffs after the expiry of limitatiou f^r the suit and no loavdis obtained 
by the assiguoos to c.irry on the suit, it will be barred under this 
section, though it might have been in time of-iginally. 

(7) lotions fai ioirts 

The rule that persons, having a joint cause* of iictioii, must sue jointly, is not 
applicable lo every case of tort in which several persons arc damnidod 
by the same tortious apt. The arldition, after the period of limitation, 
of a person jointly damnified with the original plaintiff, on bis oivn 
applioalioii, will not affect the right of the original plaintiff to rcci ver 
damages so far us his right is concoruud. 25 0. 285. 

I. B. —* Substitution or addition of new defendants.* 

(IJ Gunontl 

(a) When a pirty i.s substituted or added as a defcridant, the suit is commenced 

as against him from the time he is made a defendant, and not before, 
and limitation runs in his favor up to tlic date of bis admission into 
the suit. 6 W.R. 298; U W.B. 377. 

(b) Where defendants are added subsequent to the institution of a suit, the suit 

will be barred as against them, if, nl the time when they are joined, the 
period limited has already expired. 9 B. 1. 

(c) Where it is found that a necessary party, without whoso presence the suit, as 

brought, oouhl not be adjudicated upon, is added as defendant after 
the expiry of limitation as against him, the suit would be barred and 
liable to dismissal. 99 P.R. 1902. 

(d) Where, in a suit for property in the posseasion of several persons, some of 

then\ are added as defendants after the period of limitatioif against 
them has elapsed, the suit as against the added defendants must be 
dsHUiissed. 7 C,t264. 

(2) ' Bate of order* 

Where au application for addition of parties is made within, but the order of 
the Clourt is ]>assed a/tfir, the period of limitation, the former date, and 
not the latter, ought to be taken into consideration for purposes of 
limitation as against the newly added parties. 17 B. 2f). 

(3) Init fbr partnorahip aoconoti—Hov defendsiit 

Wh<wo,ma 8 uit for partnership accounts, a necessary party (defendant) who, being 
omitted, is added later on when the period qf limitation against him 
has elapsed, the whole suit would be liable to dismissal, if, 0 , 79 J, 
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I. B.—* Substitution or addition of new defendants.*— (cmiinufd). 

(4) . Sait for accounts 

Where, in a suit for noeonnig liable to he renrlerod by the original defendantn 
and some others, the latter arc added as parties after the expity of 
limitation as against them, the whole suit for aecotints will be liable to 
dismissal. 33 P.R. 1897. • 

(5) Pre-en^tlon sutt'j— ^ 

(a) In a suit for pre-emption, the addition of :i joint-vendee, as a party to the 

suit, after the ixiriod of limitation, involves the dismissal of the suit* 
1 A.W.N. 153. 

(b) Where, when one of the purchasers was added as a party in a suit tor pre¬ 

emption. the suit was Ixorred as against him, the whole suit was dis¬ 
missed. 104 P.R. 1882. 

'■ ' (e) If all the. vepresnitatives of a deceased vendee and persons in possesrion of 

his estate are not impleaded as parties to the suit, originally, and if 
any of them is brought in, afterwards, afU’r expiry of limitation, the 
whole suit will he liable to di.sniissal. 141 P.R. 1889. 

fdj Where it was found that the defendant had sold the land to a third party, 
wlio was siiiuo impleaded ns a defendant, the date on which he waa 
impleaded determined the question of limitation. 74 P.L.R. 1008. 

If) A suit to enforce a right of pre-emption with regard to the sale of a share 
of an undivided estate to two persons (one a major, .and the other a 
minor) joint! v, was held to be in time, both of them lieing made parties 
within the statutory period. 4 14.5. 

(0) Auctfon-purchasep:— 

Where, in a suit by a defeated elaimaiit. the auction-purchaser was added as a 
defendant when the period fixed hj’ art. 11 had elapsed in his favor, the 
suit was hnrro<l. 74 P.L.R. lilOl. 

(7) Suit for money received by defendant for plaintifTc use 

If, in a-, the defcnd.ant who is alleged to hav'e received the money is 

Iwought 011 the record as a defendant after the expiry of three year^ 
from such roix^ipt, the suit as against him will be barred. 1 B. 295 

, (12 B.H.fJ.O.C. 97). 


1 . C.—‘ Addition of partiesCourt.* 

(1) Applieability of seetion:— 

(a) The section would not apply and no question of limitation would arise when 

the Court, of its own motion,* adds a party after the expiry of the 
period of limitation. 27 C. 540~=4 C.W.N. 4.59 (dissenting from 14 A. 
S34); 24 C. 640; 12 C. 642 ; 3 M.Tj.4. 176. 

(b) If, on objection made by the defendant^^ at a late stage, the Court adds fresh 

parties for safeguarding the rights subsisting between them and othoRi 
claiming generally in the same interest, such addition, thoogli after 
limitation, wiU not necessarily involve the dismissal of the suit. 28 B. 
U =6 Bom. I 4 .R. 618; 1 A.L-J. 543. 
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I. G.’--’* A04lltlon of p*rtt 0 M by ikturt,*’'~(em^aMud). 

(KoTic).-r-Tn 28 B. 11, tho original plaintiff was the numaging nieinber of a jpint 
Hin4«i. family; the other members of tho family, who were, on the ohjeotion of the 
AefenAante at a late stage, added as co-plaintiffs, were satisfied to be represented by the 
original plaintiff.^ 

(8) Boll bf pnrtnan 

A suit by on^only of several partners for recovery of a debt due to tho fim, is 
noi maintainable. 

Even udiere, in such suit, tho Court adds, under 8.59, O.P.O., a partner as a 
po^laintiff, after tho expiry of limitation for a suit against him, tho 
' idiola suit must be dismissed. 14 A. 624. 

I. D.— * TnaapoMMott of partiOB.* 


<1) ybfMqmltlMi «f pwtlea 

.(a) ^e seetkm ip inapplicable to oases where the Conri||pf its own motion, trans¬ 
forms a defendant into a co-plaintiff, all th^hecessary parties to the 
suit being properly before it either as plaintiffs or as defendants. .17 M. 
12-3 M.L.J. 176. 


(b) If a defendant, not properly on the record at this date of the institution of 
tho suit, is transformed into a co-plaintiff after the exiHiy of the period 
of limitation for the suit, the whole suit would be liable to dismissal. 
19 C. 760. 

(e) {Fhe change of parties tis plaintiffs, in conforraity with the provisions of S. 27, 
C.P.C.', does not give rise to a question of limitation such as arises upon 
addition of a new person as defendant. 14 C. 400. 

(d) Where one only of the executants of a deed sues for a declaration of its in¬ 
validity making the other executants co-defendants, and the latter are, 
after the expiry of'the period of limitation for the suit, made co-plain¬ 
tiffs, they will not be entitled to tho declaration prayed for by the origi¬ 
nal plaintiii! 18 M. 189—4 M.L.J. 106. 


^2) Ldgality of trampoiitlen of partlei 

It is illegal for a Court to order that certain defendants should be made pluntiffs 
under 8. 82 C.P.O., -when the effect of it would be to render the suit 
barred as against them. 10 M. 44 (47). ** m. 


I. fd.-~*J/ila-deacrlptloa of partioa,* 

UtidOMvIptloB of pwtlea 

The section only applies to non-joinder, not mudesoription, of parUee such 
’ ' , as that falling withitf the purview of 8. 97 of the G.P.Code. 17 B. 418. 

I'',’ * , 

, i EXABTPLES OP MISDESCRIPTION OP PARTIES 

' S' 

MmIowm Of portaen of o firm or Gompiuip 

^ . j'o/ Where asuit was in thename of a firm, hy its muiager, and, after 

^objection by the defendant, the name of a partner was disclosed by 
' bringing him speoifically on the record, the objection on the score of 
limitation foiled. 17 B, 418. 



* let XV of Ifl77 (ufDUM LtMiTAtioK AOr). d&l 

I. pmrtl^,*-^continusd). 

EXAMPLES OF MI&DESCBIFTIOEr OF PARTIES ;—^eon/»fHM2;. 

^ , 

^ 6 ^ So, also, where a shit was bro^t originally againsl an unregistered Ck>r« 
poration through its manager and, on the return of the ^bint for 
amendment, the other members of the Corporation were brought on the 
record speoifioaliy, though after tho period of limitation. 39 P.B. 1866. 

(c) Where tbpjiuit, originally, was against a Compau/, and the pwtasn of 
the Company wore, on their own application, made parties after the 
period of limitatiqn, the suit was held not barred. ' 7 A, 38A*« 

6 A.W.N. 40. 

(3) Addition of right ponOn as respondent:— 

Where, through mistake, the iisimo of a wrong person was entered as res* 
pondent in an appeal memorandum, and the name of the tight 
' person was alldwed to bo entered after the period of limitatioa, the 

appeal was held not barred. 8 A.W.N. 68 . 

(3) Change of OMso-tltle*' 

Where the cause-title of a suit is changed, after the period of limitation, 
without introducing any now plaiutifT, the suit will not be barred. 
18 A. 198 (F.B.)->16 A.W.N. 28 {overruling IT A. 292). 

(4) BhlfUag of ground of linhility 

Where the ground on which the liability of a defendant already on the 
record was shifted without now persons being included as defendants, 
the suit was held not barred. 1.6 M. 417«2 M.L.J. 119. 

* 

(6) Bnit ngnittit Hnnldpnl Committee 

, Where a suit was brought against a Municipal Committee through its Seote* 
tary, and the name of the President was substituted after expiry of 
limitation, the suit was held not'barred. 2 .4. 296. 

(6) Addition of executor 

Whore two sons of a deceased person were sued os the heirs of thdr 
deceased father and, it being found subsequently that oqe ol 
hod been appointed an executor under the will of the deoeased, ,tbe 
plaint was amended by impleading the latter, aa executor, after ttw 

*' expiry of limitation : held, there was no addition of a new defendiut 

and the suit not barred. 7 O.W.N. 575. 

(7) Addltlmi of beaefleinries ^ 

Whrae, during the pendency of a suit by an executor uiidBt a wUl, the 
beneficiaries who took possession of the estate were suledituted as 
plaintifls after expiry of limit&tiou, Mid there was no addl^on otaow 
plaintiffs and the suit not barred. 7 C.W.N. 817. 

Ot) Soft by boaunldnr—addition of real pnrehaser:— 

The suit being originally laid by the bentwnidair, the subsequent ndditEon 
of the real owner after the expiry of the period of limitatiDn will not 
involve the dismissal of the suit, the defect being oared by B, 37, 0 .P. 
Code. S3B. 673. 
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i^Qt XY of 1877 (INDIAN LIMITATION ACT). • [S. 88 

I. E. —' MU-deMcrlpHoa ot parties. *~(continwd). 

EXAMl^LES OF MIS-DESCRIPTION OF PARTIES '.—(emitimied). 

r 

(9) Addition of nomlnni purohuoF 

So, whore, the raul purchasur Ijciii;' originally a party, tho nominal 
purvhaticr is brought on Ihu rucord after the puriod of limitation. 
W.R. (18G4), 316. 

(10) Addition of ropioMotatlvei of decree-holder 

Wboro, in a suit to sot aside a Court-sale, brought originally against tho 
docroe-holder, who brought tho property to sale, and a supposed 
auetion-purchaser, the roxircsuutativi-s of the docreo-hoidor-dofondant 
and (ihe roal puruhasor, v^ho took no part in ex(v:utiou>procoediugK, wore 
brought on record after expiry of limitation, the suit was heUl not 
barred. 10 W.B. 317. 

(11) Bidt ngninit ganrdinn—^Later introdnetion of minor 

. Suit originally laid against the mother and guardian of the defendant (a minor) 

• -Minor brought in subsequently after the expiry of limitation for 

the suit; held suit barred. 37 P. LI. 1830. 

(19) Ammidmont of plaint: — 

(a) Where a Court, under the mistaken impression that a eo-plaintif! (already 

on record), who hiki not tugimd and verified the plaint, could not be 
ounsidered a plaintifi at all, ordered the plaint to be amended, lutld, the 
date of tho original prchcntatiou of the plaint, and not the date of the 
lunondmoiil, determined the question of limitation, there being no 
addition of any now xiarty by the amendment. 17 C. 580'(P.C.). 

(b) In cases of amendments of plaints without the introduction of new parties 

the date of the original presentation of tlie plaint and not that of the 
amendment will bo the determining factor iis regards limitation. 9 B. 
373 (at pp. 401, 402); 2 A. 832 : .3 B. 312 (at pp. 320 and 321); 11 M. 
l.A.,^68. . 

*' ... 

But (o) a partner of a firm, smug alone in his own name, in respect of a part* 
nership transaotion, cannot, in appeal, be allowod to bring in the other 
partners uii the record, so as to deprive the defendant of the benefit of 
tho plea of limitation. 18 M. 33»4 M.L.J. 23. » 

(b) A suit, being brought against parsons who had been dead and in consc- 
quenco dismiss^, the plaintiff, in appeal, cannot he allowed to bring 
on the record tho representatives of the deceased defendant so oh to 
deprive them of tho plea of limitation, especially where he had not 
asked for an amendment in the Court of first instance. 16 M. 319. 

• 

' 83< 1*1 the case of a continuing broach of contract^*! and in the 

Continuing breaches of a continuing wrong^^) independent of con- 

ond wToi^. tract, a f resli period of limitation begins to run at 

every moment of the time during which the breach or the wrong 
aa the case may he, continues. 
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S. 23] * Act XV of 18f7 (indian limitatioi^ Acr). 

(Old Aotm) 

[111 the cuse of a suit lor the breach of a contract, wJiere there are 
successive breaches, a fresli right to sue arises, and a fresh 
S. as of Act i^eriod of limitation begins to run, upon every fresh breach ; 

IX of 1871. and where the breach is a continuing breach, a fresh right 
to sne arises, and a fresh period of limij^ition begins to run, 
at every inomont of the time during whicli the bread) eoiitinnes. 

• »r • « 

Nothing in tlie former part of this section applies to suits for the breach 
of contracts fur the payment of money by instalments, wliere, on default made 
in ])ayment of one instalment, the whole becomes due. 

lllualral ions. 

(a) A coutrucls to pay au annuity to 11 fur liis life by quarterly inatal- 
mciits. A fails to pay iiny of the instalments. Here, upon 
every fre.sli failure, a fresh right to sue arises and a fresh 
^leriod of limitation begins to run : and this Act may bar the 
i*emedy on the earliei* bi'eaches without afluctiug the I'emedy 
, ‘ on the later bresiches. 

‘ (b) A, a teiiiiiit, covenants with 11, his landlord to keep certain 
buildings in repair. At every niument of the time during 
wliich the l.mildiiigs continue out of i-epair and B retains his 
right of entry, a fresh riglit to sue arises and a fresli period of 
limitation begins to run. 

S. 34 —^Act IX In the case of a continuing nuisance a fresh right to ane 

of 1871. arises, and a fresh ])eni>d oWimitation begins to run, at every 

mninont of the time during which the nuisance continues. 

• 

Jllustralion. 

A diverts B’s water-course. At. every momeut of the time during 
which the diversion continnes and B retains his right of entiy, 
a fresh right to sne arises and a fresh period of lim itation, 
begins t j run. 

Act XIV (if 1859,—‘No corrospon&vi^ provision.] 

(xrotM), 

(NoTEi).->'niiB section and arts. 115 and 110 , jtost, ought to bo read together. 

itrw 

Distinction between the old and the new Acts:— 

The old act gave the benefit of the section to suits for the breach of a 

in cases of snccesrive broaches, as also to suits, in cases of a continu¬ 
ous breach. The present section confines the benefit only to coses of 
a continuous breach. 4 A. 493. ComQme. 7 N.W.P.H.O. 63; 10 A. 
86-7 A.W.N. 292 ; 8 A.W.N. 16. 


V 
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i,—*ContlaulBg bremches of eoatnct,* 

Wluire there is tt-breaoh of oontxact and tho breach has not ceased a suit f^t 
otanpensation for the broach trill not bo barred by art. 116 but will be 
governed by this section. 6 A. 4S7»4 A.W 4 M. 168. 

InbTAKCBS OV BB13ACHBS Of CONTBACT. 

(1) Oouant-deoNe—laMtalmente 

The old Act was applicable to a consent-decree for payment by instalments. 
94 W.B. SM). 

(9) Bolt for damages for non-payment of principal 

In a - —. ■'■■-due under a mortgstge, interest being claimed in the shape of 

damages, there is but one broach (viz., tho non-payment of principal 
on the duo date, and there is no q^uestion of continuing or successive 
biffiiiOhes. To such a case art. 116 applies. 11 A. 416. 

(8) Oovanant for quiet possession 

A ". admits of a continuing brotoch and a suit for damages for broach of 

such coveiumt will not be barred so long as the broach continues. 

• 2 B. 273 (292). 

(4) Breaeh of eondltion in mortgage :~ 

The . ■ ■■ — 'that tho mortgagee would pay to tho mortgagor an annuity under 
pain of forfeiture is a continuous broach of contract giving rise to a 
cause of action every time the breach occurs. 7 N.W.F.H.C. 58. 

« 

(5) PevfbrmAttee rendered impoeiible 

Though the cause of action for a suit for damages for breach of a contract 
arises when one of tho contracting parties renders the performance there¬ 
of impossible, still tfio suit may bu brought within three years from the 
expiry of the contract period, as till then there is a continuing breach 
ofcontracc. *16F.B. 1899. 

(0) Bnite between landlord and tenants 

A suit by proprietors to compel occupancy tenants to reside in their villi^, 
basing their claim upon a provision in tho wajib-^tl-urs, brought after 
lapse of more than 12 years from the change of residence, will bo 
barred and S. 23 has no application since it cannot he said that there 
has been a coulghuiug broach of contract in this case. 180 F.B. 1883. 

a 

Obligation to pay interest umually:— 

An obligation to pay intoresl annually is of " a recurring kind" and failure 
’ to discharge tlie obligatiou docs not amount to a continuing broach of 
contract within the meaning of this section. 28 F.B. 1897. 

(8) Breaeh of oovenont 

« The—--in .a morlgsige by conditional sale by which the obligor agrees to 

pay to the obligee a certain amount as malikhana or, in default, to 
gi\’e over possussio? of oertuin lauds, is noj^a ooutiuuing breach of coa- 
tract within the moaning of the section. 2 A.W.N. 125. 



8.23] 


655 


Aot XY of 1877 (INDIAN LIMITATION ACT). 

/.—* Caatinuiag bnmcbes of cOBtnct.*-—(contmiud). 

• Instancks or bebaches of contract.— fcontd.) 

f * 

(9) Non-payment of ||BOnnt due under a bond 

(a) On tho non-payment of the amount duo under a bond on tho day appointed 
, for payment, tho breach of tho contract occutr. In such a case, there 

is neither a ' continuing breach ’ under S. nor BUOoesBive broaches 
within the moaning of art. 115. 10 A. 85 •>7^.W.N. 292. 

(b) In a'Ttilit on a bond, providing for payment in instahncuts subject to the 

condition that the whole amount should become due in the case of 
failure of any two innialmonts, it appeared that there was default in 
two iustiibhouts. Tho suit, being brought more than three years from 
tho date of the defaults in tho payments and there being no waiver by 
tho.plaintiiTK, was hold barred iuid dismissed. 11 B.H.C.A.0, 165. 

2.—* Continuing wrongs.* 

(1) Withholding of wife 

A withholding of plaintilT's wife by a third party is a continuous wrong -giv¬ 
ing rise to recurring causes of action as long as the withholding 
continues. 11 A.W.N. 18 ; 16 B. 714; 16 B. 715 (Note); 14 P.L.B. 
1903 : 80 P.B. 1892. 

(2) Rofiiaal of wife to return to husband :~ 

The-and allow him the exercise of his conjugal rights is a continuous 

wrong giving rise to oonst.-uitly ructurring causes of action on demand 
and refusal. 16 B. 714 ; 16 B. 715 (Note). 

(3) Restitution of coi^ugal rights 

(a) A suit for-falls within this section. 13 A. 126; 16 B. 714; 16 B. 

715 (Note): Compare. 23 B. 307 and 25 B. 644.3$ Bom. Ii.B. 871 
noted just liclow. • 

(b) A suit for restitution of conjugal rights falls under art. 35. 

Whether such a suit, tho demand .and refusal^by the husband and wife reepeo- 
tively being made when they were of full age, would fall under B. 23 ? 
28 B. 307. 

(c) A suit for-falls under art. 35 and not under this section. 25 B. 

^ 644 ^3 Bom. L.R. 371 (F.B.). 

(4) DiTorsion of water-oourse 

The-^is a continuing injury giving ^^se to a cause of action from di^ to 

day as long as the dixersion continues. 6 M.H.C. 6. 

(5) Iqjn^ to sorvient tenement 

The . . - .accruing from a conticAied user of an casement is a eotttinuons 

^ wrong giving rise to a continual cause of action every time the injury 
is caused. 7 N.W.P.H.C. 293. 

(6) Constmotion of drain 

The construction of a drain by defendant, on plaintiff’s land, the formor not 
having acquired an easement to drain his water on the latter's land, is a 
continuous wrong giving rise to a continual cause of action from day to 
day. 24W.B,97. 
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2.-~* Continuing wrongs.— (cottHnued). 

(7) Wrongful taking possesvion of a well r 

The dclondant’s-belonging lo the plriintiff is a continuous wrong. The 

will bo ontiticd to compeiisiition for the wrongful act as long 
as tho Boizurc continnos, but he will bo entitled only to such damages 
as ho sustaiuod within three years prior to suit. 6 M. 176. 

I 

(8) Obiiruetlon to egress of rain-water 

An obstruction caused to the immemorial egres-r. of rain-wator from plaiutiH’s 
house through a drain on the defoudaui’s land is an instance of a con¬ 
tinuous wrong. C B. 20. 

(9) Obstruction to a water-course 

An-Slicing a eontinuous act of wrong, as to which the cause of action 

aocrues dr- die in diem, a suit, (xjmplaining of such obstruction, would 
not be barred even though brought more than two years from tlic dale 
of the obstruction. 6 0. .W (P.C.)=7 I.A. 240=7 C.Ii.R. .^29. 

(10) Cultivation of mt-sharer 

j.'' , Tho cultivation by ono oo-sh.aror of lands, Imlonging to himsolf and others, to 
the exclusion of tho latter is an instance of a continuing wrong. 15 C. 
2J4 ; on appeal, 18 G. 10 (P.C.) = 17 I.A. 110. 

(11) Obstruction by lower riparian proprietor 

A lower riparian proprietor’s obstrueliiig the Ilow of drainage water from a 
superior riparian proprietor’s land i.*! an instance of a continuous 
wrong giving rise to a continual cauK<j of action from d.ay to diiy ab 
long as the obstruction ooutinucs. 1 M. S‘i5. Sec also 6 B. 20. 

(12) Wrongful attachment 

A-bffiire judgment is a tort. If it continues for any length of time it 

will Iw .a continuous tort and will lie governed by this section for pur. 
poMi's of limitation. 6 Bom. L.R. 704. Compare ‘26 M. 410 noted 
under No. 15, infra. 

• 

(13) Infringement of right of way 

The-is a continu(>us wrong giving rise to a cause of action de die in 

diem, notwithstgiiding the fact of the plaintiff’s claiming a right of 
way under S. 26 of the Act and his basing his right on a previous 
decree giving him a title to the right of way. 1 C.W.N. 96. 

Cl 

(14) Ylolatiott of a right of ferry^ 

ThO'-is a continuous 'jvrong, falling within the section. 18 C. 662. 

'(IS) Ittaehment under the Criminal Procedure Code 

An-, S. 146, is not a continuing wrong, giving rise to a recurring cause 

of action during every moment of the continuance of the attachment. 
26 M. 410. 
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S. 21] • Act XY of 1877 (Indian limitation act). 

J.—* Conttnutag wrongs.*—(amtmuM). 

(10) Tenant’s holding over:— 

\ -advorscly to the landlord, denying the right of the latter to enhance 

the rent and to eject in ease of non-payment of enhanced rent, does 
not come under this section. If the landlord sues for recovery of the 
enhanced rent after lapse of twelve years, the suit will bo barred. 
21 B. .104. f 

(17) Suit for contlnving damage: — 

In .V———, resulting from the tortioirs act of the defendant, the plaintiff can 
recover onlv Ihu damages accruing within the period of limitation 
applicable to the suit. 18 0. 91 (98). 

34* In the case of a suit, for compensation for an act which does 

not give rise to a canse of action, niiless some speci- 
Suit for compon- „ . . ,, , , n v i • i r 

sation for act not nc injiiry actiiall}^ resnlts therefrom*’’, the period ot 

^^afdtimago.*^^””*' limitation shall be computed from the time when the 

injury results. 

lUmtrations. 

(a) A owns the surface of a field. H owns the subsoil. 

B digs coal thereout without causing any immediate 
apparent injury to the surface, but at last the surface 
subsides. The period of limitation in the case of a 
suit by A ag.ain8t H runs from the time of the 8ub> 
aidence. 

' (b) A speaks and jiublishes ef B slanderous words not 
actionable in themselves without special damage 
caused thereby. C in consequence refuses to employ 
B as his clerk. 'I'he period of limitation in the case 
of a suit by B against A for compensation for the' 
slander does not commence till the refusal. 

(Old Acts) 

Sec. 25, Act IX of [In tlie case of a suit for cran]ien8atton for an act lawful 
1871. in it.«elf, wliioli* becomes unlawful in case it causes 

damage, the period of limitation shall be computed 
from the time when damage accrues, • 

■ 

Illustration. 

A owns the surftice of a field. B owns the subsoil. B digs coal there- 
out without causing any immediate apparent injury to the 
surface, hut at last the surface subsides. The period of limi¬ 
tation runs from the time of the subsidence. 

Act XIV cf 1859 ,—ATo corresponding provision.^ 
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fe- 

(IfoteB} 

I,—* VaUum 9p9clmt tajury actually resulta theretrom. * ^ 

(1) Public nulMuoa:— 

— I »8uch {M the obstruction of a public thoroughfare is actionable only at 
the suit of a party who has sustained special damage over and above 
th(t which he has sufiered in common with the other members of the 
public, 10 A. 498 ; 64 F.B. 1901; 10 B. 390. 

Bail this rule does not apply to a zemindar, who or whose predecessor in title 
had dedicated to the public the road over hi| zemindar! land. 10 A. 
663. 

(S) iMbBianietion to a public road 

(a) A suit for compensation for an obstruction to a public road or for an injunction 

restraining the defendants from interfering with plaintiff's right to use 
a public road in a particular manner or for a declaration of plaintiff’s 
right cannet be maintained unless special damage is proved. 8 B. 457: 
ComjKire IB C. 91, which held that, when a Municipality oansed subsi¬ 
dence of plaintiff's house by some works carried on under the authority 
' of tbe Municipal Act, and plaintiff claimed damages, the plaintiff could 

not maintain the suit unless special damage were proved. 

(b) When a gate was put up in a public street, which obstructed the exercise by 

the plaintiff and the public of their right to resort to, and draw water 
from a well, held, the plaintiff could not nuuntain the suit because ho 
^led to allege and prove any special damage. 14 M. 177. 

(3) Suit tor damages tor overflow of water; — 

(а) If the defendant has apresoriptive right to maintun a bund, plaintiff cannot 

maintain a suit for damages for overflow of water on to Ii^b lands, if 
if such overflow Was caused by an act of Qod or vis major. 3 C. 776. 

(б) A defendant {lemindar), bound to maintain tanks and store up water lor pur¬ 

poses of irrigation, is not liable to a Bailway Company for damages 
caused to the latter by the overflow of water from tbe tank, not by 
the reason of any negligence on the part of the defendant-zemindar 
but by vis major. 11.A. 864-15 B.L.B. 209-23 W.B. 279 (P.O.). 

(4) Sait tor damages tor slander:— ‘ 

(а) A--, uttered orally and involving loss of personal position and status is 

maintainabla^itbout proof of consequential damage. 12 C. 109; 12 
C. 424 ; 3 G.L.B. 181. . 

(б) Buoh a suit is maintainable for malioious or culpable slander, when the aawiw 

involves a loss of mpeutation or mental pain in oonsequenoe of an 
appteheneion of loss of reputation. 8 M. 176. 

(c) Personal insult conveyed by abusive language is actionable joer ss without 

proof of special damage, by the law of British India. 10 A. 426; 1 A. 
L.J. 103. 

But, a person in Calcutta injured by alanderons words ^oan recover AttmagAa 
only w'hen actual damage has been oansed. This is owingtothe intro¬ 
duction in Cftlcutta of the Cominon taw of England. 8$ 0.498, 
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Computation of 
toe mentioned in 
instnunents. 


95. All inatnitnents shall, for the puiposes of 
this Act, be deemed to be made with reference to 
the Gregorian calendar/'^ 


IlluitraHom. 


(a) A Hindu makes a promissory note bearing a native date 

only, and payable four months 'after date. The 
period of limitation applicable to a suit on the note 
runs from the expiry of four months after date com¬ 
puted according to the Gregorian calendar. 

(b) A Hindu makes a bond, bearing a native date only, for 

. the repayment of money within one year. The period 
of limitation applicable to a suit on the bond runs 
from the expiry of one year after date computed ac¬ 
cording to the Gregorian calendar. 

(Old Acts) 

S. 26 of Act IX of 1871.—[Same »ia above. 

Aei XIV qf 1859.--No corresponding provision.] , 

(Notes) 

(1) EagUdh Oaleadart— 

(a) The . ■ > . — ought to be oonsnltod in computing time for a suit or proceed* 

ing. IS W.H. 183^4 B.L.B. Ap. 53. 

(h) Though tt bond stipuliites repayment on a certain date in|an Indian year stiU 
the period of limitation should be calculated as if it had reference to 
Gregorian calendar. C C. 239 b0 C.L.B. 553. 

(c) Where a bond bears a native date only, and is made payable after a certMn 
time, that time is to be computed according to the Gregorian calendar. 
4*B. 103. 

^d) Though a suit may be brought on a note bearing anative date, for puzposae 
of limitation calculation must be made according to the Gt^otaa 
calendar. 6 B. 83. 

(e) A registered lease provided payment of refit on 3(Mb MaM, Thanma. Tha 
month Masi in the year Thanma ended on the 39th day ooneeponding 
to 11th March 1885. Held, that a suit to zeoovet the reut fifed on 
the 13th March, 1891 was iffithin time. 17 M. 61. 

(Noxb),—I n the year in question the month of Mosi had only twanty.idne days 
sad so the time for repayment extended alao to the next day. 

(/) When a suit is laid on a pro-note hearing a native date and payable in a 
number of months, the months ought, for purposes of limita t io n,- be 
calculated according to the British Oolendar, not according to the 
native oalendoz, 6 B.H.O.A.0.150. 
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(1) Eiiglilh Calendar ^con^inuedj. 

{g) Whore a nuil ia brought on a bond dated a oortaiu day of tho month and 
payable in two years, the cause of action arises on tho day of tho 
mouth corrospouding with the day on which the bond is executed. 
12 B. 617. 

(ft) The period of limitation proscribed by S. 21) of Bcngid Act VIII of 1809 
Bhonll be computed acw>rding to the F.nglish Calendar. 4 C. 497 
(/oZim/niM; 4B.L.R. Ap. 53 ; 9 B.L.R. Ap. 41; and 23 W.R. 276). 

(i) Under the Central Brovinco.s Tuihancy Act, a suit to eject a tenant must 
be brought within 10 weeks of the conimcncomont of tho iVgricultural 
year, (t.e.) tho 1st of Jiiuo. 1 C. P.L.R. 99. 

(f) When a bpnd bo.aring a native date aud payalde in one year is sued on, 
the year ought to be calculated according to the native calender. 6 
, B.n.O.A.O. 130. 

(ft) Tlie period of payment stipulated in a Pro-note should, when the parties 
are Hindoos, bo roukoued siccording to the native calendar. 7 B.H.C. 
A.C. 77. 

(Noth). —Tho above two ducisious have now become obsolete by the enactment 
of Acts IX of 1871 and XV of 1877. 

(2) Month 

The word-—in S. 32 of Act X of 18.59 (Bengal) is to bo computed ivccording 

to the English Calender. 10 C. 913. 

PART IV. 

Acquisition of Ownkksiih* by Po.ssisssion. 

86 . Where the access and use of light or air^'^ to and for any 

building have been peaceably enjoyed<-> therewith as 

•Acquisition of right * j • uW -ifu * 4 - uT 

to easements. &n easement, and as of right^^^ without interruption'')), 

and for twenty years, 

and where any way<*J or watercourse, or the use of any watert*'^ or 
any other eaBeinenV'7> (whether affirmative or negative), has been jicace^ 
ably and openly enjoyed by any person claiming title thereto, as an 
easement, and as of right, ^thout interruption, and for twenty years, 

the right tu such access and use bf light or air, way, watercourse, 
use of water, or other easement shall be absolute and indefeasible. 

O 

Each of the said periods of twenty years shall be taken to be a 
period ending within two years next before the institution of the snit^^' 
wherein the claim to which such period relates is contested. 

* S. 36 Ib ropealod in Madras, the Central Provinces, Coorg, Bombay, tho 
Pfokh-WoBtoru Provinces and Oudh; cea the Indian Eaeoments Act, 1882 (V of 1882), 
B. 3. 
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y* 

Nothing is an interruption within the mining of 
tips section, unless where there is an actual discontinuance of the pos¬ 
session or enjoyment, hy reason of an obstruction by the act of some 
person other than the claimant, and unless such obstruction is submit¬ 
ted to or acquiesced in for one year after the claimant has notice 
thereof and of the person making or authorising thi same to be made. 

Illusirati&ns. 

(a) A suit is brought in 1881, for obstructing a right of way. 
The defendant admits the obstruction, but denies the right of way. 
The plaintiff proves that the riglit was peaceably and openly enjoye^- 
by him, claiming title thereto as an easement and as of right, without 
'interruption, from 1st January, 1860, to 1st January, 1880. The 
plaintiff is entitled to judgment. 

(h) In a like suit also brought in 1881 the plaintiff merely 
proves that he enjoyed the right in manner aforesaid from 1858-^^ 
1878. The suit shall be dismissed, as no exercise of the right by 
actual user has been proved to have taken place within two years next 
before the institution of the suit. 

(c) In alike suit the plaintiff shows that the right was peaceably 
and openly enjoyed by him for twenty years. The defendant proves 
that the plaintiff, on one occasion during tlie twenty years, had asked 
his leave to enjoy the right. The suit shall be dismissed. 

(Old Acts) 

Sec. 27 of Act IX of 1871.—[Same as above. 

Aet XIV of 1839.—No correaponding pfowion.] 

(HotM) 

J,—* AeeeMB aad ua 0 of liglit or air.' 

• 

(1) Ll|bt and air—Beope of Motion:— ■ , 

The section places light and air on the game footing. 14 0. 889. 

• 

(Si) Complotlott of title to oaMment—Llfht and air 

(a) Where, within the completion of twenty years' user by phaniaS , the 
defendants gave to the plaintiff notice of their intention to bolld and 
as a matter of fact, begin their buildings, held, the plaintiff had not 
completed his prescriptive title to an easement of light and air, 
the defendants* building reached such a height to obstruct plaintiff’s 
]^ht after the lapse of twenty years. Sup. Vol. l.A. 176 (PiiQ.). 
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l,—*Acceaa mad uae of tight or air,*—{continued). 

(b) Whore there has boon no appropriation of light and air through An 

aperture for the statutory period of twenty yoara, there cannot be any 
right of oasoment under this section. ‘2 B. GCO. 

(c) There is no such right as a right to the unintorrupted flow of south breeze. 

Sucl^ a right cannot bo acquired by proscription. The 45° rule 
is not a positive rule of law but is a circumstance which the Court may 
take into consideration and is specially valuable when the proof of the 
obstruction is not deBnite or ssitisfactory. 14 C. K39. 

(3) Bifht of aotlon—Moitare of obitruction 

(a) To give a right of action in a case (when there is no express contract on 

the subject) for an interference with the sicooss of light or air to 
u dwelling houses by building on adjoining land, the obstruction must 
I be such as to cause a nnisanco to the house, (t. e.) such as to render 
' the house unfit for habitation or business. 14 G. 839. 

(b) In order to support an action by the plaintiff, the quantity of air which 

the plaiutill w'as getting should be so diminished as to prove a nuisance 
or injurious to health. 15 11.1 j.U. 301. , 

(4) Sight of lotion—A ccobi of light 

In order to support an action by the plaintiff, the obstruction by the defendant 
must bo such as to diminish the quantity of light, which the plaintiff 
w.as getting, to such an extent as to render his houBe unfit for com* 
fortabic habitation. 13 B.L.R. 301. 


(6) Enlargement of window—Ancient lights 

Where a ixirscn having a right to receive light froiii a certain window, enlarges 
it. or opens a new window, the .servient owner can oUitmet the new 
window or the onbirgoment of the old only if, by the obstruction, he 
docs not obstruct or diminish the former quantity of light. 7 C. 453. 

(6) Elfiit to Injunction 

Where a person has aetjuirod an casement to the passage of light and air 
through a window in his house, he will be entitled to a mandatory 
injunction directing the defendant not to build so as to affect substan¬ 
tially the usefulness of the room in which the window is* situated. 
18 B. 674, 

.2.—* Bnjoyed, * 

% 

(1) Meaning of * eajoyed*: — 

(a) The word ‘ enjoyed' in this section does not mean ‘ actually used.' The 
use of the words * actual user* in Illustration (b) to the section is in- 
appropriate. 7 C. 132 (136). 

(h) The enjoyment referred to in this section cannot Tie in abeyance and at 
the same time continue so as to give the plaintiff the special right 
claimed. 3 O.W.N. 610-26 0. 593. 

(c) Se( 4 , further, Nos. 1, 2, 3 & 6, under Heading 3, infra, **1| an e a um i n t 

and ai of right.” 
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2,—‘ Enjoyed, •■—{amiiwued). 

(2^ Relinquiihment of eaaemeiifc 

fa) The mcro non-user of a mode of enjoying an easement cannot deprive a 
man of his right to enjoy the casement in that particular mode unless 
there vms an intentional abandonment of that mode, giving rise to an 
iiqreomcnt, express or implied, between the parties by which the person 
can te said to have relinquished it. The evidoifoo as to relinquishment 
must be clear and unequivocal. 6 Bom.L.B. 287. 

(h) Where the owner of a dominant tenement, with the intention of abandoning 
the use of a way, creates an obstruction of a permanent nature render¬ 
ing such use impossible, the way cannot be said to have been ' openly 
ei)jo\ed ’ within the meaning of this section. 1 0. A22. 

(c) Merc non-user of an easuntoiit by the dominant owner, owing to the die* 

* niantled condition of his house, cannot lie evidence of bis abandonment 

of the casement. Over and above sneh non-user, there must be ovi- 
denco of an intention on his psirt to aliandon the casement. 38 P.B. 1886. 

(3) Knowledge of eepyient owner 

For the puniose of acquiring an casement (e.g.) a right of way, under this sec¬ 
tion, it is not necessary that the servient owner ought to have had 
knowledge of the enjoyment of tho easement. 10 C. 214. 

(Note). —In this case the dilTerencc existing in respect of acquisition of oaso- 

moiits under this Act and that under the Fiiglish Prescription Act has been pointed out. 

J.— * As an easement and as of right.’ 

(1) “Ai of right**: — 

(a) Tho expression-docs not mean user without trespass but it moans 

user iu the asae7-tion of a right. 2:1 W.B. 52. 

(b) In order that the enjoyment may be 'as of right,’ there must be an 

iidvei'se exercise of it as against the servient holder, 16 B.L.B. .361. 

(2) As an oasement:— • 

A right of ownership and a right of casement arc incompatible. If a person 
claim a site as owner, ho cannot claim a right of easement of way over 
the same as an easement, o A.W.N. 66. 

• So also, whore the person claiming a right of easement over a site trospoases on 
such site, because the seising of the two tenements by the same person 
has the effect of extinguishing the ^nement. But if the trespau was 
of a short duration wd the subsequent enjoyment of the right over 
the site is for a long time, tho lengthened enjoyment of the right may 
give rise to a presumption of a legal origin or grant or agreement 
between the two owners. 2 A.W.N. 76. • 

(3) Light w air 

The enjoyment of apertures admitting light and air will bo “ as of right,'* when 
it is open and manifest, not furtive or mvirible, and when it w not had 
in such a manner as to involve the admission of an obstructive right 
in the servient owner, Tho phrase “ns of right” does not mean 
acquired through grant from the servient owner. 7 6. 522, 
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Jf.—' At na enemeat mad as of r(gbt.'^(continwd). 

(4) Bi^t of wof * 

To acquira a———by user there muet be n peaoeable and open enjoyment by 
a person olaitning title thereto as an easement and as of right (i.e.) he 
* must claim the right as one which he, as owner or occupier of certain 
land, poBsessoB for the beneficial enjoyment of that land to pass over 
anotoer person’s land. 2 C.P.L.II. M. 

( 6 ) Ivldoaoo 

In order to acquire an easement under this section the enjoyment must have 
been by a person claiming title thereto as an easement and as of right 
for twenty years. Evidence of immemorial user, adduced in support 
of a right founded on ownership, does not, when that tight is nega¬ 
tived, tend to establish an easement. 16 B. 592. 

( 6 ) PmuapttoB 

The principle is that, when a claim to a right of way is supported by evidence 
of user only, open user of another's land for the purposes of a road or 
pathway, if continued without interruption for a long time and not 

‘ attributable to pormission or sufferance, induces the presumption that 

the user was of right. 14 W.B. 124. 

4 .—* Interruption. ’ 

(1) latenraption, Meaning of;— 

The term ‘ intemy)twn ’ means an obstruction or prevention of the user of the 
easement by some person acting adversely to the persons who claim it. 
The expression is altogether inapplicable to any voluntary disoontinu- 
anoe of the user by the claimant himself. 1 C. 422 (429). 

(5) Tompomry interraption :— 

A such as during rainy season, cannot affect a right of user. 22 

W.B. 340. 

( 8 ) OlieontinaAnce of right 

In determiiiinp whether a dominant owner has abandoned his right to an oase- 
mont, the fact of his house being in a dismantled condition for a long 
time will bo an important factor to show either that he abandoned the 
intention to rebuild or gave the serwont owner a reasonable cause for 
believ^ig that he had so done. 38 P.B. 1886. 

(4) BeqaiaMonoe 

Acquiescence in the boiTSe! of mere submission to the interruption of the enjoy¬ 
ment does not destroy or im^ir an easement. To be effectual for that, 
purpose, it must bo attributable to an intention on the part of the 
owner to abandon thd benefit before enjoyed. 6 M.H.C. 6 . 

* 

( 1 ) Pablie n«d 

In order to eBtablLsh that a road is a public road, it is enough to show that acts 
of user, by the pubUo, of such a character as to wwrant the inference 
*.ha.t the owner intended to make over to the public the right to 
use the limd as a public lughway, were acquiesoed in by the oyrnet. 

* 6 O.L.B. 282. 
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Sw'-^* — (continued). 

(2> Right of wajt— 

(a) To make a right of osar ahsoluto, the claimant ought to prove tvrenty 

yean of' peaceable and open enjoyment without interruption in oases 
of-. 20 W.B. 888 . 

(b) A general right of way includes a right to carry marriage and funeral pro¬ 

cessions. 20 W.B. 293. 

fc) A person, who has a-, cannot claim anything more than that the 

'•'veasonablo exercise of his right shall not be obstructed. 1 O.L.B. A38. 
(d) A right of user over a pathway may bo established notwithstanding that 
the path runs over waste land. 82 W.B. 340. 

(3) Rights of sorvient ovnor 

(a) In the case of a right of way, the servient owner is not disentitled to 
create a new right of way on his land or substitute anew, for an old, 
way ; but, in doing so, he cannot rondor Iho dominant owner’s right 
of 'way loss easy than it had boon hitherto. 22 P.B. 1888. 

fb) The owner of a piece of waste land does not, by merely allowing his neigh¬ 
bours’ cattlo to stray thoroon, on their way to pasture, or by allowing 
men and women to walk over the same for a number of years, create 
an easement in favor of the owners of the cattle or in favor of the men 
and women so walking over, because the user cannot be continuous or 
ancient. 8 W.B. 269. 

(c) No length of time can give a party such a right as destroys all the ordi¬ 

nary uses of the servient tenement— (e.g.) a straggling right to the 
promiscuous use of a whole property for tho purpose of driving cattle 
over it. 15 W.B. 295. 

6 .—' Watetyeoune or the uae ot any water.* 

(1) Artifloial channel:— , 

A right of easoraeut can be acquired oven in respect of an artificial ahan nol and 
such right can be enforced by a lessee from Government as against 
another lessee of a later date if the easement had existed at the dote of 
the former lease. 2 U. 46. 

• 

(2) Surplui water of tank* 

(a) A right of easement may be acquired iivj^e surplus water of a tank flowing 

through a doflned channel whether natural or artifioial. 7 M, 630. 

(b) The user of water of a tank drawn for purposes of irrigation for over twenty 

years gives the owner of the l»nd irrigated a right of easement, tboo|dt 
during the period, the modes of drawing the water haVe dillorad. 
The owner may sue even if his tenant is in possession. 8 C.W.N. 158. 

(8) Right to OM of water—Ratnral streams :— 

(a) Where a natural stream flows through the lands of several owners, all such ' 
owners are entitled to a reasonable use ot the water. In the absence 
of evidence as to the exact share enjoyed, the presumption is that they 
-are equal. 49 F.B. 1888. 
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6.’—* Water^coune or tto uae of aay water.*— (cmtinusd). 

(6) A water coursa, which has its origin in a spring, the water from which 6rBt 
falls into a pit, percolates underground and than flows underground for 
some short distance in a natural and known course until it appears 
■' again and flows on the surface, is iwnatural stream. 

An upper rip|rian proprietor cannot, by potting up a dam at a point in the 
stream where his lands abut on it, use the water so as to interfere with 
the rights of the lower riparian proprietors. In the absence of any 
right acquired by prescription or grant, he can, as an ordinary riparian 
proprietor, divert the water for the purposes of irrigation, without 
violating the rights of, and inflicting material injury upon, other 
riparian proprietors. G Horn. Li.B. 291. 

(i) Rlparlui o«n«r 

A———may acquire under this scjction an oasement to the use of water of a 
niitural stream in derogation of the rights of adjacent riparian owners 
above, or below the stream. 35 P.R. 1895. 

(5) Riparian ri|{hkB—Right to ridse bund 

Where the defendant interferes with the erection by plaintiff, a riparian owner, 
a bund on his own land, which has the effect of throwing upon the 
land of the defendant more water than has customarily flowed on to it 
and of thus increasing the damage to whioh he has hitherto been 
subject, the plaintiff will not be entitled to an injunction restraining 
the defendant from interfering with the erection of the bund. 14 
M.L.J. 162. 


7.—‘Any other easement.* 


Rasement, 

(a) The word-as used in the section has a r meb wider meaning than it 

bears in the English Law, for it includes besides easements appurtenant 
and oasemeAts in gross, what are known as profits a prendre (whether 
appurtanent or gross). 

The words ‘ an}* other easement ’ in this section include profits a prettdre. 
8 C.W.N. 4251-31 C. 503 (P.C.)— boo also cases noted under the 

heading“ Unsemente," at p. 536, aiqura. • 

» 

(b) As for casements that can be acquired otherwise than under this section, 

see cases noted*under heading No. 9, infra. 


8.—‘ Period ending within two yean . suit.* 

m 

(1) Polot to be proved 

fa) In order to establish a right of way, the plaintiff cannot succeed merely 
by proving twenty years’ user. He must idiow also that such user 
ended only within two years before suit. 33 W.B. 401. 

(b) At whatever time the suit is brought, the enjoyment must be found to 
have continued till within two years of that time, and if that cannot 
, be found, the chum should fail, 3 C.W.N- filOwSfi C. 69S. 
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fl.—• Period eadlag within two years . ault.*— {continued). 

• (e) A suit to eKtnblifih a claim to an eaBomeiit, basod on continuous user for 

20 years, must be brought within two years from the end of the period 
of twenty years. 24 W.R. 296. 

(d) No rule can be laid down as to what would, or would not, constitute a 
continuance of the enjoyment as of right when ||hcre was no exercise 
of it for any given period: this depends upon the circumstances of 
each case and the nature of the right claimed. 26 C. S93**3 G.W.N. 

*^6l0. 

(2) Aetonl uMr not nooessary:— 

Notwithstanding ill: (b), aehial inter within two years jirevious to the institu¬ 
tion of the suit is not necessary, in order that the right claimed may 
be acquired under the section. 7 C. 132----8 C.L.B. 281. 

(8) Svldonoe 

Where the date of interniption of an easement has to be proved for purpose of 
limitation under this section, the mention thereof in a petition pre¬ 
sented to a Criminal Court cannot be used in evidence. C C.W.N. 31. 


9.—AequMtlon of easements otherwise than under the section. 

(1) AeqniiitlOB of OMemeiiti otherwtie than under the Motion 

(a) This section (26) being neither prohibitory nor exhaustive, docs not exclude, or 

interfere with the acquisition of, casements otherwise than under it. 
There are .several rights, in the nature of easemouts, which can be 
acquired and enjoyed independqfitiy of the aid of this section. The 
section COCK not prevent proof of acquisition of such rights or of the 
title on which they arc based being let in 6 G. 394 *7 I.A. 240*7 
G.L.E. 529 (P.C.). 4 C.P.L.R. 16. * 

(b) This section is not exhaustive of the mode in which an easement or analogous 

right can be acquired. There are several other modes, (independent 
„ of those mentioned in the section) in which such a right can be 

acquired. In such cases, oven if the obstruction with the plaintUI’s 
rights took place more than two years before suit, the suit will not be 
barred ; (e.p.), the right of the inhafiitants of a Mohalla, acquired by 
long user, to use a well and Ghanbulra. 9 A.W.N. 133. 

(2) iiiOM• 

In a suit to establish an oasoraent, the two issues that ought to be set down foi 
trial are:— 

(1) Whether the easement in question was enjoyed by the pluntiff peaceably 
openly and as of right wi.thin two years before suit or, if he could not 
succeed in proving this, (2) whether there is evidence of user of such 
a character as to justify the presumption of grant or other legal oiigion, 
independent of 8. 26 of the Act. 6 0. 812. 
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9,- * AcqithUioa oi oMaemeaiM otherwise then uaOer the secitoa,*—(conid) 

(8) AHliolftl watur-eounei*- > 

The right to water flowing to a man'e land through an artificial water-oourae, 
oonstructod on a neighbour’s land, most rest on some grant or arrange¬ 
ment proved or presumed, from or with the owner of the land from 
which the water is brought or on some other legal origin. Such a 
right'- may be presumed from the time, manner and oircumstances, 
under which the easement is enjoyed. 4 0. GS3 »61.A. 8S (PX.). M 

EXAMPLES OF EASEMENTS OTHER THAN THOSE UNDER THE SECTION .*— 


(4) «f way 

(a) A-^may be created either by grant or by immemorial custom or 

nocossity; and a party seeking to ostiiblish such right ought to prove 
the existence thereof and its uninterrupted enjoyment. 14 W.B. 199. 

(b) A party, who claims the ro-opeuing of a way under a contract, is not re¬ 

quired by this section to prove user for twenty years. S8 W.R. 290.- 


(6) JUgulaltton of eaaemente by grant:— 

(a) On the grant by the owner of a tenement of a part of the tenement. 

then used and enjoyed, the grantee'of the part will acquire oU: 
easements necessary to the reasonable enjoyment of the teimniea^- 
ted. COPJl. 1888. . | 

a Jr 

(b) Where a person grants to another certain land, surrounded oml 

his own, for building purposes, there is an implied greml^ 
privy in it and a way of necessity for the sweeper to have 
privy, when built; and it is immaterial that no privy was 
for a very long time. 16 B. 552. 

{e} Where a mortg:^ deed granted to the mortgagee the use of certt^B ' 
a privy in the mortgagor’s other lands, the imrehaser of the 
property who has resumed the mortgage, will be entitled to 
and privy asigainst tho purchaser of the mortgagor’s other li 
which the right vras granted. 18 B. 382. jt 

(6) Right of way—Implied grant:— ' 

(a} Where two tenements originally belonged to the same owner, and, while the 
unity of possession continued, a path was constructed by the owner; 
and on the separation of the tenements, the persans becoming entitled 
to one of the tqnements continue to use that path, there is a presump¬ 
tion that the right to use the path passed with the tenement. 10 C, 
L.B. 577->8 C. 956. 



1 ^ 6 ^ Implication of agrant of casement upon the severance of a tcnemmit may 
' extend to a “way," but that is so only where than has been come. 
porm swAnftg in the adaptation of the tenement from whioh oontinnity 
eonld be inferred. 26 0.311. 


(7) RahUfl way—Dedleatiott 

if I*; The right of the pnblio to pass’over a pnblio road ia not in the nattueof an 
eeaemeni, properly lo ealled, and is not aoqnired by pre 8 (ttipti(ai undei 
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S.26] • __ 

9.^* AoquMttoa oieaaemeeiia otberwiMe tbaa under tbe aectioa.*—{contd). 
KiSAMPLES OF EASEMENTS OTHER THAN THOSE UNDER THE SBO'TION :—(ctd). 

The iiBor o{ a road hy the pabiic for a sufficiently long time, thou|^ less 
than 20 years, is, apart from this seotion, sufficient to raisea presump* 
tion of the ownei^’s dedication to the public. This presumption, how¬ 
ever, can be rebutted by evidence of intention, ^ the owner’s part, that 
the public should only have a pormissivo user. 62 P.B. 1898i 

^,(8) Ri|{ht of way—Easement of necessity 

(a) Where, when two adjoining compounds belonged to one individual, the resi¬ 

dent of one was using a way over the compound of the other, for access 
tr> a well, but, subsequently, the first compound being purchased by the 
plaintiff and the second by tho defendant, and the latter obstructed the 
former from using the way and the plaintiff sued for a declaration of 
his right, held the plaintiff was not entitled to any right of way over 
defendant’s land either as an easement of necessity or otherwise. 15 

A. 270. 

(Noaii).—In this case tho plaintiff failed to produce his title deed and show, 
thorefrom, that any right was acquired by him thoreunder. 

' Ihmlly dwelling-house—Partition—Easement of necessity:— 

(o) Upon partition of joint property in Calcutta by mutual convcyancos whether 
i under the direction of a Court of law or otherwise, it is implied that 
. *. the parties take their respective shares with oosoments of light and mr, 

'as between themselves, in accordance with the existing state of the' 
» i'. premises. 11G. 797. 

(b) Where property bold jointly is, subsequently, divided, one portion will be 

- entitled, as against the other, to all casements that are necessary for 

the enjoyment of the portion or that are apptirent and continuous and 
’ necessary for enjoying the share as it was enjoyed when tho partition 

took place. 14 B. 452. 

(e) When a right of way is proved to have existed for a particular purpose for more 
than twenty years, the Court is not bound to confine the right to a 
,'^articular number of times in the year but may construe the same ae 
'‘'hxeroisable at all convenient times for the purpose. 9 C. 778«* 13 O.L. 

B. 116. 


(10) Bight of privacy 

(a) A customary right of privacy exists in India and in the Mocth West Provinoea 
under certain conditions. A substan^ol interference with such right, 
where it exists, if without the consent or acquiescence of the owner of 
the donunant tenement, affords such owner a good cause of action, 
10 A. 368. 

qilie-prevailing in tho North West Provinces is a right attaching to 

property and not dependant on the religion of the owner, 16 A, 69, 

(c) As to the nature and quality of proof to establish see 19 P.B. 

1882. 

(d) Where a ■ — ifl churned, it must be shown that the right dually 

exists and is enjoyed in respect of the spedfio premises oi^OiehaU 
of which it is claimed. No such right can exist in respect of a 
baiihak or eittiag room appropriated to males. 19 A.W.N. 108. 

V 86 



6^0 lot XY of 1877 (Indian limitation act). [S. 86 

9,—*AcquMthn oteaaemeats otherwise then under the section,*— (amid). 

EXAMPLES OF BASEMENTS OTHEU THAN THOSE UMUEK TUB SECTION :—{rtH 

(e) But invasion of privacy is not actionable in the Madras Presidency because 
there is no such thing there, as a right of privacy. 8 M.H.G. lAl; 
18 M. 163; or in Bombay—5 B.L.H. 676 ; 9 B.H.C. 266. 

(/) Campari 6 B.H.G. 12 and 6 B.H.C. 113, which recognise the existence of 
such a right in Guzerat, by reason of a special custom obtaining there. 

(11) Bight of woy for boati 

(а) In the case of a-during the rainy season, the plaintiffs 

proved their enjoyment of the way during particular seasons of the 
year for more than twenty years till a little more than two years 
before suit. Held that, in such a case, actual user of the way, within 
tnm years before suit was unnocossary and the suit was not barred. 
T C. 132nS C.Ij.B. 281—(Notk) sec same case noted under Heading 
No. (2) *Eiyoyed.' 

(б) But see'26 C. 503 C.W.N. 610“ Conceding that the plaintiffs need not 

prove an actual user of the way up till the cud of the statutory period, 
there must, when there is no user for a long time, be ciroumstanoes 
from which the Court can infer the continuance of an enjoyment as 
of right over the whole statutory period, and the cessation of the user 
must bo at least consisteut with such continuance.*’ 

(e) In the case of a-— -during the rainy season^ the way being 

wholly in another man’s land, the dominant owner cannot com¬ 
plain of the servient owner's narrowing the channel, so long as 
the latter, by so doing, docs not prevent the hrmer from pas'ii 
and re-passing as conveniently as he has always been accustom 
to do. 7 C. 145 »8 C.L.B. 375. 

(12) Right of ferry 

(a) The right of establishing a private ferry and levying tolls is recognized in 
British India. Twenty years is the shortest period within whioh such 
a right can be established by user. 6 C. 608 (F.B.). 

(5) Any private person in the mof ussil of the Bengal Presidency may eBtablish a 
ferry and levy tolls from those who use it; in order to acquire the 
exclusive right, he must prove a user of not less than twgnty years. 
7 C.L.R. 504. 

(c) No person can claim a monopoly of a right of ferry by prescription or by any 
other means than a grant from the Crown. Part lY of the Limitation 

’ Act is inapplicable to such a case. 18 C. 652. 

(18 HIghtof fishery^ 

•(a) A prescriptive-is an ' easement ’ under the Act. (Vide definition of 

the term in S. 3). 

Such a right may be daimed by any one who can prove a '* user” for the 
prescribed period (t.e.) that he has, as of right, claimed and enjoyed it 
uninterrupuidly for twenty years, though he cannot prove enjoyment 
or possession of any dominant tenement. 5 C. 946 O.L.B. 269. 

But compare 3 C. 276>«1 O.L.B. 592^^ case under the old Act—whioh did not 
contain a definition of the term * Easement.’ 
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H-—* AcquMUoa ot easemeaU otberwhc than uader tba aeettoa.*—(cotUd). 

^SAMPLES OF EASEMENTS OTHER THAN THOSE UNDER THE SECTION(ct(2). 

(b) No prescriptive right of fishory can be acquired by virtue of a custom which 
is unreasonable. 9 G. 698»13 G.L.B. 382. 

f v) To a suit by a Zemindar for restraining the tenants of a village from fishing 
in a tank belonging to the Zemindar, the fact that some of the defend- 
ant-touants had, on many occasions extending over more than 
twelve years, carried away fish from the tank, is no sufficient answer. 
Such acts could amount, at the most, to trespasses. Mere acts of tree- 
pass and misappropriation would not constitute actual dtsposoMsion of 
the Zemindar-plaintiff. 9 G. 698«13 G.L.B. 383. 

(d) The right to fish in tidal waters may be acquired by private persons, to 
the detriment of the right of the public, by grant or prescription. 
8 M. 467. 

(14) Right of pasturage:— 

A tenant may have a right of pasturage on his landlord's lands by immemo¬ 
rial user. In such a case of immemorial user the presumption is that 
the right had a legal origin. 8 G.W.N. 425 (P.C.)=<31 G. 503. 

(Note).—W hore such a right is established, the tenant ought to use the servitude 

in such a manner as not to prevent the landlord from cultivating or executing improve¬ 
ments on his land. Jbid. 

(15) Claim to right by onitom :— 

The claim of plointifis to go on a certain land, during some days at one p erio d 

I , ol the year, and perform some ceremonies there, is not a o-lftim to an 

easement, but a claim to a right by custom. Such a claim, therefore, 
is not an easement falling within this section, and a suit for restraining 
the defendant from using the land at another period of the year will 
not lie. C A. 497 = A.W.N. (1884), p. 186. 

But sec 16 A. 178, which holds that a right to place tazias on a certain plot of 
land daring the Moharram is a right of the nature of customary ease¬ 
ments coming within S. 18 of the Basements Act (V of 1882) and may 
bo acquired as such by prescription. 

ft 

(16) Customary right—Right to stack grain in firont of shop:— 

A right to stack grain in front of his shop may be acquired by a gtain-derier 
by custom, such a custom being neither unreasonable nor uncertain 
nor opposed to public policy. 7 P.B. 1899. 

(17) Right to out brushwood• 

A right of the inhabitants of a village in the Amballa District in the'Punjhb to. 
out brushwood for the repair of their water-course from the lan^ of 
strangers in the neighbotuhood is a customary right such a right being 
profits a prendre. 31 P.B. 1883. 

(18) Bight to dry tobaooo on another’s ground 

Enui! grinders and mill-owners may acquire a- 
years* user as of right. 14 F.R. 1897. 


-by more than twenty 
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9,--* AetinMtion of eaaetnenta ntherwHa than uniar the aaethm»*--(amtdfk 


EXAMPLES OF EASEMENTS OTHER THAN THOSE UNDER THE SECTION 
19} Bight of fupport 

(a) A——for buildingB from tho adjacent and auhjacent soil and from adjoinixl^ 
buildings arises by implied grant, in the absence of express stipulation, 
in e^ry case where a grant of land for building purposes is made by 
the owner of the adjoining hooso. 60 P.B. 1888. :■ T 

{b) Whore a person built a house on his own land without touohing the house of 
another, he oannot acquire any oasemr'nt in that other’s premises. 
18 B. 79. >■ 


( 20 ) 


(31) 

( 22 ) 


( 23 ) 



Party-wall 

Where one of the owners of a party wall in constructing his house ir 
beauts and pillars into his side of the wall, the other owner has a'r 
to complain only it tho alleged acts amount to his ouster or to a 
destruotibn of the party wall. 6 Bom. L.B. 683. 

Projastipn of baam—Gonstruotion overhanging the projeoflon;— 

' Where a person acquires tho right to project a beam upon aupf^er’s land, he 
■ has no right to prevent that other from rearing a eonst^Bttfn in his 

own land which overhangs the beam. 6 Bom. Ij.B. 

Disoharge of sarplas water:— 

Whoro a party has exercised the tight of discharging the surplus 

tank over the land of another, openly and unintorruptedlj, year, 

for more than twenty years, a presumption arises that ho has obtained 
» the easement as of right. 24 W.B. 228. 

Bight to drainage of sm^lus water 

(а) The right of the owner of high lands to drain oJf their surplus surfacg water, 

through tho adjacent lower grounds, is anincidont of ownersh'^ 
in this country. , 12 C. 323; 7 W.B. 498; 20 W.B. 287; 1 mSsS ; 
W.R. (P.B.) 25. ‘ ♦ 

(б) A right to the uninterrupted flow of water along a defiu.<^ channel over 

the lands Af others may exist independently of pro^'iMonB of 

■ , 

this section. 



(c) Whore such a right is claimed as a hereditary and customary right and evi¬ 

dence is given ol long user, there may bo a pr^umption of a grant of 
tho casement, and the Court ought not to dismiss a snit bcoauso there is 
no proof of user within two years l)efore snit. 5 M. 22G. 

(d) A--is an apparent and continuous casement, the doctrine as to which is 

applicable in India; tho right of access fur the purpose of supervision 
of the right to discharge water and drainage is a necessary adjunct to 
the right of drainage. 49 P.B. 1900. 

. (e) Where it is established t&at, for a long series of years, the water from the 
plaintiff’s land was escaping in a particular direction and by certain 
passages across the defendant’s land, the defendant could not do any¬ 
thing which would interfere with the plaintiff’s right in this respect* 
6 G. 4fj8. 

(/) A lower riparian proprietor cannot obstruct the right of a superior riparian 
proprietor to have the drainage water from lands of the latter permitted 
to flow off in the usuid cou»a, unless he had aoqirired au easement to 
do it. 1 M. 335. 
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9,—*AcqulBitlon of oMOmeatt otborwite tkma uatfer the Mecth»n.*--(cmtd). 

XEAMPLBS OF EASEMENTS OTHER THAN THOSE UNDER THE SECTION:— (ctd). 

(24) Rlfht to diiohavge ndn-wate;:— 

i (a) A right to compel the defendant to receive upon the roof of his house tain 

water Rowing from the roof of the plaintiff’s house con he acquired 
only by contract or prescription. 3 B. 174. # 

(b) Where the plaintiff had, from time immemorial, enjo}^ the right of dis< 
charging his rain-water, through defendant's land, until an ohstroetion 
was caused by the defendant more than two years prior to suit, it was 
held, the plaintiff acquired a right by immemorial user independently 
of this section and that ho was entitled to succeed. 6 B. 20 [^following 
6 C. 304 (PX.).] 

S) Cuatomapy pijht—Rl^t to flow of piver watop:— 

An easement which is not a customary right need not be reasonaible. 

An easement may bo established of the right to cause river water to flow aoross 
the servient tenement on to the doiniimut tenement for purposes of 
irrigation, by meitns of embankments erected on the dominant tene¬ 
ment, Bi such COSOS, it is enough if it is proved that the right has 
been exercised for the statutory period during seasons of drought when 
' it could be taken advantage of. 30 C. 1077. 
ikl right:— 

The- . — .-— of land-holders in South Canara is not an easement. 16 M. 804. 

(27) Bight aoquiped befope this Act 

There is nothing in this Aot to prevent a person from suing to establish a right 
to an easement acquired under the law in force prior to the enaotmMit 
thereof. Eighteen years' enjoyment before suit was held sufliciont. 
R M. 258. 

% (OENBRALa) 

(1, Scope of section:— 

The ^tion does not apply to a suit to restrain ojie co-shatet in a joint property 
' T from appropriating to his own particular uso a portion of such property 
without the consent of the other co-sharers. 22 W.B. 286. 



(2) Applieahility of section :— 

,This section applies only to a case, where the suit is brought to establish on 
oasoment. The present suit being one to remove a dam across a 
natural stream, held the section was inapplicable. 2 U.B.B. 643 
(1892-96.) • 

(3) RMerration in gpant :— 

Where the owner of a tenement gruiting a portion of it to another wishes to 
retain any right over it, he m&st retain such right expressly; but he 
cannot retain a right of way or other easements of necessity, without 
which the enjoyment of the tenement granted cannot be had. 60 P. 
B. 1888. 

(4) Right to eacement—Coupt-ialet— 

The rule that the right to an easement passes with the property by a vc^mtary 
sale applies rise where the property is sold by Court in execution of a 
deoree. 32 W.R. 662. 
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[6. M 


(OENERAL.)— 

(5) Change In fhe mode of e^loyment of Mnritnde:— • 

The rale that a servitude gained for one purpose cannot be used for another is^ 
* qot applicable where the burden imposed on the servient tenement 

is not aggravated. Nor would a change disentitle the dominant owner 
to ta^o into account the previous user. 13 C. 136^131.A. 77 (PX.) 

( 6 ) Aooraal of oanse of notion : — 

The servient owner may sue for damages accruing to him from the continuous 
use of an easement by the dominant owner, every time damages 
accrue to him, provided he puts his cause of action in suit within 
twelve years of its accrual. 7 N.W.P.H.G. 293. 

• I 

(7) AequMtioa of righta ai againit the Grown 

The provisions of this section do not apply to the Crown, as otherwise, it would4 
be to its projudice. A right of tree pasturage on a particular Is^ can¬ 
not bo .acquired as against the Grown. 14 B. 213. 

(6) Bovooation of lioenie 

A license to use the land of another, unless coupled with a grant, k rai 
at the will of the licensor, subject to the right of the 
damages, if revoked contrary to the terms of any exprej(|. 
contract. 16 C. 640. 

(9) ProieriptiTo right to Injure:— 

No———another, can be acquired:—(e.ff.) a right to throw 1 
which crucibles are made, in a neighbow’s tank, h 
right may have been exercised. 30 W. 






»• 

Penetration of roota—overhanging tOfbranehes:-^* 

(a^ No prescriptive right ,can be acquired to compel a man to a 
penetration of roots of a tree planted on his neighbour's 
subinit to the overhanging of trees planted on the 
8 C.W.N. 7lb. 

The prescriptive right to have branches of one's trees overh^Hig anoi 
land does not carry with it the right to go on that oQier’s li 
collect fruits from the overhanging branches. 17 B. 745 


<^) 



( 11 ) 


(13) 


HannCMture of elothi 

Where a plaintiS carried on the business of manufacturing a particular k^d^ 
cloth in a certain house for over 20 years and the defendant mie^ h 
building in the neighbourhood in such a manner as to render >tllh 
house useless to the j^aintiff for the carrying on of his usnal bnsines^ 
• field he was entitled to an injunction. 17. A.W.N. 48. 

Ovorhuighig of roof t— 

‘Where the roof of one person overhangs the land of another for.more' 
twenty years, such enjoyment thereof would, if considered as; 
sion, extinguish the right of that othm to sue and, if oonsideted.air m^ 
easement, .lyonld vest in the fonnm * proprietary right to sphee 
occupied t^^the overhonging jKiof. 3 B. 174. '' 

(To be 
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’ 27. Provided that, when any land or water npon, over or from 

Se* 1 ■ ■ favor eawnient has been enjoyed or derived 

w reversioner of ser- has been held under or by virtue of any interest for 
vi«it tenement. tenn of -years exceeding three years 

from the granting thereof, the time of the enjoyment of such easement 
daring the continuance of such interest or term shfAl be excluded in 
the computation of said last-mentioned period of twenty years, in 
case the clainTig, within three years next after the determination of 
such interest or term, resisted by the person entitled, on such deter- 
piination, to the said land or water. 

V 

Ulufttratimt. 

I^ucs for a declaration that he is entitled to a right of way 
W over J3’s land. A proves that he has enjoyed.the 

right for twenty-five years; but B shows that dur- 
iug ten of these years G, a Hindu widow, had a 
life-interest in the land, that on C^s death B became 
entitled to the land, and that within two years after 
0*8 death he contested A’s claim to the right. The 
snit must be dismissed, as A, with reference to the 
pro^lMons of this section, h8,s only proved enjoy- 
mem^or fifteen years. 

*5?* 

(Old Aota.)^ 

B.'28 of|j||||^IX^of Same as above, except that the f>dr8ntheBiB, ‘(other 
1, than the access and use of and air)’ after the word 

‘ easement ’ in the sernnd line has now 'been repealed. 


XIV of. 1859. 


No correspondvruf protnaioti]. 


‘ Extinguishment oi 
Vlght to property. 



AetJLIVofl869. 


At the determination of the period hereby limited^*^ to any 

person for instituting a suit for possession^*) of anv 
nent ol x i ^ ' 

irty. property,”) his right to such property shall be ex- 

tinguished.te 

(Old Aeta.) 

^29, Act IX of At the. determination of the period hereby limited to 
any person for institution of a suit for possession of any 
land oe hereditary ofBoe, his right to such land or 
shall be metingoished. 

if 1869. No oorre^pen^kHI provitionX- 
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Act XV of 187? (iNMAN LIMITATION ACT). 


[S. 88 



(HotM) 

Scope of Section :— ^ 

1. The section is limited in its operiition tn cases in which the har of limitation 

applies to suits for pusHussiou of pro|M;rty. 26 M. 410. 

2. This section has n<) application to p«!rson8 in possession, who have no 

occasion to sue for recovery of possession. 17 AI. 255. • 

H. llie stict^n does not upidy to the ease of defendants who rely on an ucti^ 
poHseasion which has never licen disturbed. 14 B. 222. 

Bffect of Section :— 

'I'he effect of the section is not merely to Isir tin mnedy. but also to extinguish 
the title of the rightful owner, after twelve years of a possession adverse 
to him. 1 B. 592. 

!.— *Hereby limited.' 

Heredltarj offlee ai^ emolumenta: - 

The Limitation Ac^t diics not prcstu'ibe any period of limitation for suits undet ^ 
Madras Bcgulation VH of 18B1; and no title by priiHcription can be 
quirod to a hereditary oftiec or its emtiinments fnlliolLdgfeia the I 
lation. 21 M. 134=7 M.L.J. 1!H1. ^ 

2. PossesMion.’ 

Poswuion, mceniiiS of 

The word ‘ possession ' embraces both i>hy'sical iKisseseion andpt 
6 0.\V.N. 601. 

3.—‘Ot may property.* 

(1) Right of pre-emption i— 

The section applies only to suits for pornwnnum of property. In a suit Nen 
dee tor possession of the property sold, the defeudant may s^ap hi 
right to pre-ouiption as a defence, notwitbetanding the .fMt that 
failed to bring a suit asserting his right of prG-emx>tion witiuh the perl 
of limitation. 13 M. 490: Kee also 20 M. 305. 

(2) Object of section *' 

Tbe section extends the doctrine that, twelve years' adverse |K>ssession of.land 
not only bars the remedy of the rightful owner, bnt extingjikhea his 
right to property other than land. 

QtHtre .—Per Gabtit C.J.—Whether the principle would apply to aebfi f 4 C. 283 
-3C.li.ll, 336. 

(3) Treei. ralt for t— ' 

.Adwrsc possession of trees fi>r upwards of twelve years would extinguish the 
title of the true owner and confer a good title on the wrongful posses* 
sor. 3 A. 435 = 1 A.'Vfr.N. 9. 

(*) Debt—Bar of remedy—Rxtinetlon of title:— 

fat In respect of debts and decree-debts, this Act and Act IX of 1B71 merely bar 
the remedy, bnt they do not extinguish the right. 6 C. 8979*6 C.L.B. 
489 ; 6 C. :340=7 O.L.R. 131; 3 P.R. 1887 (see No. 6. infra); 

V Oil : be above ])oint, see also cases noted under Nos. 5, 6, 7, and 8faJ under the 

beading, Effect of repeal of miaetmenti, at pp. 681 A 582, supra. 
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3.-^0/ any property,’— (continued). 

The Huotioii docH not extend to the oaae of a debt, much loss to u judgniciiN 
debt. A mortgngo-debt, which has merged in a decree, will not be ox- 
(ingniehed by the faot that tho deoret^ is barred by limitation and has 
|j|Hlhcx;on]>! unenforcible in oxeoution. A UKufructuary mortgagee, who 
‘i has obtained a decree, will lie entith*d to remuin in possession until his 
debt is paid oil, notwithstanding the fact that the decree is barred. 
3ra< 3P.E. 1887. 

ie'for the application of the principle.s of this section to suits for maintoutnre 
and dtiht^i, sue noles Nos. 4 to 8 at pp. 531 and 53‘2, supra. 

to such property shall be extinguished,* 

fN^iptive titlei before Aet IX of 1871 

X'before tho pitssing of Acts IX of 1871 and XV of 1877, a right not sued 
lac, within tho period of limitation proscribed for onforemg it, would 
he extinguished, and cotild not be revived by the passing of any subse- 
i| 0 nt Act, notwithstanding the absence, in the Limitation Act then in 
r,,of any provision simihir to 8. 28 of tho present Act. 31 0. K14 : 
I.2yE345=.7 W.R, 21 (P.a); 13B.L.B. 177=20 W.E. 375(P.C.); 
T.A. 103 (P.C.). 

noted below. Sue I M.ll.C. 85, which ruled that the 
tation as to realty barrod the remedy but did not 
it. 

of INgO, atthoexpirfition of tbe time limited for a suit, the 
ipVedy only was barred, but the title was not extinguished, ff, there¬ 
fore, tho person, who omitted to sue within the time limited, re-acquir- 
ed jKiasi’snMii, suoh jiossossion would refer to the subsisting title, and a 
', third party, who disputed such Jicrson’s title, would have to prove his 
'''^wii title us ligaiust such person iudopcnde.;tly of any help from the 
.statute of lifiiitiition. 15 li. 280. ^ 





General. 

i*tln|{aishinenf cl' title:-' 

1. Possession of bmd by a wrong-doer for twelve years not only extinguishes 
the title of tho rightful owner of such laud, but also confers a good 
title on the wrong-doer. 8 A. 43.5; 3 C, 224. 

2. Sveh title may bo transferred to a third 4 >ei-son whilst it is in tile course <»f 
acquisition mid before it has been perfected by posacBsion for the 
statutory period. 3 C. 224 ; 1 A.W.N. 9. 

3. Adverse possossion for mote thiirf twelve years by one claiming ian ' 

full owner not only extinguishes the title of the true owndb to tr 

so held and debars him from suing for its recovery, but creates 

A 1)0 

by negation in the occupant which he can actively assert, if 

possession, oven against tho true owner. 21 B. 509. , 

, lo^more 

4. Under this section, the light of a person to property is extingnght ^ the 
determination of the period limited for bringing a suit hftinguished. 
of it. 24 M. 387 (396)»d C.W.N. 545 (P.C.). 


oing 
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4^* Right to Bucb property abali be extiagaltbed.'—(caniimed). 

t 

5. A person holding a title to real property, which he cannot reduce into pos- 

' session without bringing a suit, would stand barred from tiio remedy 
if he does not como in Court within the limitation period. 7 .4.W.N. 
92, 

• 

6. Adverse possession for more than twelve years not only bars the remedy 

but also extinguishes the title of tho real owner in favor of the jwssos- 
sor. Tho principle applies equally to cases where the possession still 
continues and to those where it has terminated. 16 P.R-1886. 

{SpecimI ceeea). 

( 1 ) Equity of ndemptloB 

An equity of redemption may bo extinguished by adverse possession—(e.p.), 
when a stranger receives rent from the usufructuary mortgagee in 
possession of the land mortgaged—for more than twelve years as agaiubt 
, the person entitled to redeem tho mortgage. 6 C.W.N, 601. 

(2) Mortgagee’! rights 

Though a mortgagee caimot, in consequenoe of lapse of time proscribed by art, 
186, sue for possession and the only suit open to him is one for foro- 
doBure under art. 147, still, as such a suit would include a prayer for 
possession, if the mortgage-debt is not paid on some day to be named 
by the Court, this is sufiioient to prevent the cgieration of S. 28 to 
extingnish the rights of the mortgagee. 88 P^|^l888. 

- 5 ' 

(8) Right to graie 

'Wboto a person who had aright to grase alratairied for more than 12 years from 
tho oxeroiso of such a right, the fac<i of such abstention alone cannot 
extinguish tbe right; but, if he had claimed such a right and had boon 
refused by the other party, the rigM would be extinguished on tho ex¬ 
piration of 12 years from the date of such refusal. 106 F.B. 1888. 
Cf. 106 P.R. 1883, Note. 

(4) Right of pre-emption 

In Malabar, the right of pre-emption of an utH mortgagee in possession is not 
extinguished under section 28, and the mortgagee can assert his right 
irrespective of article 10,1)ocau8o section 214, Civil Procedure Code, is 
inapplicable to tbe case, the mortgagee being in possession. 20 M. 305: 

. ^ See also 18 M. 490. 

i|Ugbt to reUi^ouB offloe end eudowmenti t— 

A nght to a teligiouB of^oe and its endowments may be acquired by adverse pos¬ 
session for more than twelve years. Although the office and the en- 
‘dowments attached &ereto may be indivisible, still a divisible right to 
a portion may be acquired, and the indivisible Hgbt may be lost by 
adverse possession. 21 M. 278 (287), 
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Right to such property shall be extinguished,’— (continued). 

(6) * fnistees—Bztinction of ri^t of manageineat t— 

If, of two branchen of a Hinda familv owning the right of management of a tem¬ 
ple, the membem of the junior branch hove, for a period of more than 
lii yearH, discontinued posseNsion of the immoveable properties b^ong- 
ing to the temple, as also performance of tbe duties of the office of trus¬ 
tee. and the members of the senior branch havd, during such period, 
been continously in possession of the properties mid doing the duties 
■ of the office, the right of the fonner as a body will bo extinguished in 
favor of the members of the senior branch as a body. 27 M. 192 (197) 
«13 M.Tj.J. 341, 

(7) Suit olaimiiig olHee of DhannakaFta t— 

A-will be barred if the oifiiw had been held by the defendant adversely 

' to the plaintiff for more thantweh'c years, the right being extinguished 
under this section. I 31. 343 (.349). 


(8) Right to aheb^tship 

A person may atiquire a-by more than twelve years' adverse possession 

ns shebait, even thongh his nomination to the office may bo invalid. 
19 C. 776. 


( 9 ) 



Claim to offloe and oWm for property 

In regard to the application of article 124 and of section 28, there is no distinc¬ 
tion lietween the claim to the- office and that for the property. If 
thure were, artiole 144 will apply to the claim for the property. 23 ]M. 

271 IP.0.). 


Extinotion ol^^le to oilloe—'Extinction of title to land 

If title to an offi'-'i is extinguished by lapse of time for recovery of the same, 
the tith 'i' recover huid.-i attached to the office, as a source of endow¬ 
ment, for th services of the holders, will also be extingnishod. 6 M.II. 
0. 301. 


(11) Claim to separate estate by a member of join^ family 

A suit by a member of a Joint lJind\i family oluiming separate titlctoapro- 
l>city, which was in the possession of the joint estate, is governed by 
the twelve years' limitation provided either by the art. 143 or by art. 
144, and his right will be extinguished under section 28 after that 
period. 24 M. 3ffr (P.C.) - 5 C. W .N. .545. 


(12) Heousant proprietor clidming Mallkhana i— ^ 

The rule of law that a person entitled to an interest iu immoveable property 
loses not only the remedy, but also his title, by being out of possession 
for twelve years, applies to the case of a recusant proprietor o lgimiug 
malikJiana. 18 W.B. 465. * 

• 

(13) SeinmptloB or assessment of serrioe land 

Where, in cases of land granted originally as remuneration for services to be 
rendered, the services cease and the land is in possession of somebody, 
other than the grantee and not claiming under the grantee, for more 
than twelve years without payment of any rent, the right of the 
grantor to assess rent or resume the land will become extinguitdied 
1 B. 586. 
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4.—* Right to such property shall be extlngulshed.'~-i»mtiwued). 

(14) Execution—Delivery of possession—Extinction of stranger’s rights:— « 

ff, in f)Xpr‘ulioii (if ii dncroc, iiosiu'risinii is do]iv(;rL*d to the decroe-holdur in spite 
■if the resistaneu and ulistinction of a third party, and such third party 
doc's not rc>{)iiii possc-ssinn nr bring a suit for |Kisscssion within the 
statutory jicriod, his right to the property will bo extinguished in 
favor of the decree-holder. '27 M. ‘2G‘2. 


O H) Vendor’s lien 

Nntwithstandiiig the fact of thi^ oxpiriition of the period of liniitatioii for a suit 
by a ^’(Hldor for enforcing his lii'ii for unpaid purehasc-mouoy. his lion 
will not be r-xtinguished by bis omission to sLiu.within the statutory 
lU'rK^I. He may, if ho is in jiossossimi of th(! property sold, success¬ 
fully resist ;i suit by the vendee to recover possession of the property 
sold, on the ground of non-payniont of tlu- pnrchase-nioney, and the 
(Jourt may pass a decree for possession conditioned upon the paymrait 
of the purchase-money. '27 M. 2R. 

m 

(IG) PoBBCuion of mirasdar on iuam eatates:— 

A miroviar on inam rxft.les in Bombay, being only “ a tenant at (piii-rent, or 
, at a ruasoiiiiblo rent not subject to ejectment so long ns he pars it,*' 
his posHC‘Ssion cannot be adverse to the landlord antil there is an iisser- 
tion of right in him as perpetual tenant. IR B .507 

(17) Extinction of widow’s right—Reversioner :— 

1'he extinolion of a right hy the clloct of limitatton rnuniug agivirist a vyidow 
has no application to a reversioner, who docs no* derive his right from 
or through the widow but derives it throvigli her husband. ‘2:i B. 7‘2,'i 
-=1 Bom. L.R. (107 (P.C.). 


(IS) Suit for declaration of laklyraj title:— ^ 

A iH'.rson, suing for a declaration of laklurnj title to lands, need not prove that 
he held the lauds I'cut-fnic fi-oin before the periTianont settlement. It 
IS enough ful' him to show that, when his suit is brought, the defend¬ 
ant's right to resumption of, or assessiiiciit of rent on, tin lands, was 
liarn-d b\ tmii-. .'i C. 'J4ft=fl C.I..R.. 2(10. 


(!!') Attachment under the Crimiiyvli Procedure Code, S. J46 ; - ^ ^ 

The right of tin- true owner of lands cannoi he cxtingnislied, however Jong aii'- 
.ittachnicni under S. 140, Criminal ProocduieCode, may continue: nor 
■ an s(u-b laiidu be forh'ited to ('loveriimcnt. 2(1 'IKj. 


f'20) Omission to set aside order under B. 13, Act III of 1876:— 

fa) ((missior on ihe part of ficrson, against whom an order is ijassed under 
, S, 13 of the ^liuulatdars' Act (111 of 1876). to sue to set the same aside, 

ni‘itlu‘rextinguishe‘. bis title to land nor vests the same in his opponent. 
-21 B. hi. 

itf) t'hii iii’dor ol .1 Mamijitdar would not. if not contested by a regular suit 
within three years, bar i,ho remedy, by way of a suit for partition, of 
the person against whom (ho order is passed. 16 B. ‘iflU. 

(f) Nor v,'oui(l It extingi.'isb the title to land. 20 B. 270. 
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4.—* Right to such property shall be extlngttl 8 hear— 0 ->mtinitv,if. 

(^19 ArreapB due under a periodioally recurring right 

'I’hongh tlui genei'ul rule is that 11 person onlitlod to a periodically ivt-iirring 
right must estahlish his title before ho can njcover arrears accniing 
line under such title, that rule, would not apply to a case whci’t! the 
person suing for the arrears has already obtained, against tht* person 
Nal>1i' lit pav the- arnairs, a decrw! deeJaratory of liis titl«‘. In such a 
case, he can recocnr the arrears not barred by limitation. r> B. (iH; 

" 1) B. in. 

But, if the <•lajln for a dechi rat ion of the title were itwlf barred by liniilatioii. 
the elaiin for the arrears would also Ik' hiirri’d. Ifi B. l.'t*). 

i'ill) Suit by co-sharer 

III II Sint to recover possossion of itninovtuible property, by a eo-sharei'. ii is 
necessary to find wlii'llier art.. 142 or art. M4 will apply to the eireiiiii- 
stances of the ease, before (li‘ti‘rnuning whether the right had been cx- 
thignished under s. 2H. 2 U.W.N. :{lb. 

Foreign Judgment—Non-extinction of title :— 

Where limitation bars the remedy, but does not destroy I be right, the judg- 
ineiit of a foreign tribunal is not open to the objex'tioii that the suit 
(M)i a contract) was barred by the Law of Jiimitation a])pliealile in tlie 
country where the contract was made. 2 M. -lOh. 

(24) Omission to set np fraud:— 

' Omission ot » xendor, who continues in {sissesMoji of the land sold, to set up 
fraud within throe years or twelve years from the date of sale, does not 
extinguisli his title thereto or debar him from raisiiig the pJixt of friiiid 

‘ as against tb^- vendee suing to rpeove-r possession on the strength of 

t.bc sale deed. 14 U. ‘J‘J2. 

‘Adrerse poBBession.’ 

(1) What is . — ' 

The possessioa necessary to extinguish the title of the rightful owner must In' 
iidvei-se. Occupation of Land, therefore, with the permisHioii of the 

* e-wner, for more than twelve years, though without payment of any 

reiif., will not extinguish the title of the owner. 2 H.B.R. (1892-1800), 

f 

(2) iBBertion of adverBo title by mortgagee ;-- ■ 

A mere --in possession would noj| make his possess'on adverse or enable 

him to abbreviate the period of GO years allowed for redemg):ion. 1 A. 
655. 


(3) Widow asierting abeolute title 

A widow cannot, hy merely asserting an absolute iiroprictarv title in course of 
time, acquire such title by prescription against the reversionary heirs 
of her husband, because the latter are not entitled to recover possession 
till her death. 88 P.B. 188]. 
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‘Adverse poseeeuon.’—{conttnued}, 

(4) Gift to mittwp eon*—Eii(]oyinBnt by fhther :— « 

When the patenial uncles of a minor made a gift to him of their undivided share 
in certain property iHilouging in oonunon to themselves and the &ther 
of the minor and in the management of the father, and the latter 
continued in poRsession for more than twelve years after the minor 
donee attained his majority, held, such possession was not adverse-to 
the minor and that the latter could enforce his rights by a suit for 
partition. 27 B. 31a.4 Bom. L.U. 754. 

(5) CMenlation of advoMo povsenion 

In calculating the twelve years’ adverse possession, the possession of one tres- 
passe] cannot be added on to that of another. 2 O.W.N. 315. 

(6) Bztinetion of titlo-^Vaite land—Bapden of proof 

In suits for possessiou of land, plaintiff ought to show possession and disposses¬ 
sion within 12 years prior to suit. But, if such land remained waste 
and unoccupied up to a short time before suit, the plaintiff has only to 
show a priuta ftusie title to the laud without being under a necessity 

* to prove acts of poasession within twelve years pjdor to suit. 105 P. 

R. 1901. 

(7) Burden of proof 

Where, in a suit for possasslou of immoveable property, adverse possession is 
sot up by the defendant, the plaintifi ought to show, in'l)ie first in* 
stance, that he had been in possession within twelve years prior to suit. 
14 A. 193 (16 C. 473, 11 A. 438). 

(8) PoHonion—Title—Burden of proof ;— 

Possession is prinui feu^ evidence of title and is primarily exclusive, and it is 
for him who impugns such exclusive title to show that the possession 
originated in a way not to affect his own right. 20 B. 270. 

(9) Redemption of mortgage—Burden of proof :— 

111 a suit for posseuior of land by redemption of a mortgage, the plaintiff must 
Rhow that he had a subsisting title at the date of suit, on default to 
prove which, his suit will be liable to dismissal. 11 A. 438 m 
9 A.W.N. 155. 

(10) RJeotmeni-suit—Burden of proof:— * 

In au-the plaintiff will succeed if he proves more than twelve years’ adverse 

possession, even though he fails to prove his title to the land. 3 C. 224. 

(11) Flea:— { 

The point, whether defendant has acquired a title by pr^tiption, is one that 
need not be’pleaded expressly, because adverse posseasion fox more than 
, twelve years is only evidence of title. 24 M. 387 (396 )m6 C.W.N. 
545 (P,G.) 


THE FIRST SCHEDULE. 
^Sf!e sef't'Hm SJ 

[liepeahd by Act XII of im.] 
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THE SECOND SCHEDULE. 

CSee Hection 4.) 

First Divisimi: 

(General.) 

Tlu‘ following fu-sus, though not bearing on any particular 
article L>f tltiv Hcliedulc, are prefixed to the ^'schedule (»f articles, for 
purposes of refer(!ii<-e on goneral questions regarding construction 
of the articles, &c. 

(1) Institution of suit 

The liliug of a Vakti-luhiamah is noL iiaiilaiiioaut to Liistitutioii of a suit. A W. 
B. Waste Laud Bof. p. 1. 

(2) Constpuction of articlei’:— 

(a} The articles of the Act ought to be so construed as to make them harmo* 
nions ami oonsisicut. S U.W.N. -176 (479). 

(bj In construing the articles, stress must not be laid exclusively on the entry 
in the first column of the second schedule, ignoring the entry in the 
• third column. 13 M.L.J. 412. 

(3) Applicability of artieloo 

Where ther^ i'i an article general in its turnts and another specific in terms 
and cir bracing a particular suit, it is tlio latter article that will apply. 
26 A. 482. (Rcc, further, the same case under article 2, infra.) 

-to penal enactments ; — 

The articles in the Act are no bar to the enforcement oi a claim arising under a 
penal enactment: (e.g.) a claim under 2 of Act Xill of 18.A9 can be 
enforced, notwithstanding that the civil remedy is barred by limi¬ 
tation. 11 M. .332. 

(6) Te||t aa to applicability of aptiolos : -- 

(a) It is the frame of a siiit that governs the question which article of the 
liimitation Act applies to it. 27 B. 363 (368). 

fb) Whether art. 179 or 178 of the Act wi& apply to an application for exe¬ 
cution, will depend on the nature and portion of the decree sought to 
be executed aud upon the application being the first, or a subsequent, 
application. 13 M.L.J. 412. 

(6) SutpendoB of the law of limitation 

Where, in a suit for arrears of rent brought more than three years from the 
due date, it is found that the plaintiff had, within the three years, 
brought a suit claiming enhancement of rent including that 
. the year in question, the operation of the law of limitation would he 

etayed. 8 O.W.N. 1-30 C. 1083 (P, C). 

w 
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[Arts, i 


Aot XY of 1877 (INDIAN IJMITATION An’). 

<7) Oompcteoey of CouFt to doeido qu^oo of limitation 

'If a Court, otherwise compoteut to hear a suit, wrongly decides u question of 
limitation arising thoroin, the doereo would not, on that account, 
become a nullity. It would, nevertheless, bo a good and valid decree 
unless and until reversed in the iniinncr provided bv law, A.W.N. 
(1904), p. 110-1 A.L.J. 217 [followhiff 2.5 B. «37 (P.C.).] 

Paht 1 .—Thirty days. 

Description of suit. Period of limit- 'I’iuie from wliich period 

»tioii. begins to run. 

1.—To contest an award of Thtrtj- days.<^> When notice of tlie 
tlie Board of .Revenue award is delii'ered to 

under Act No. XXIII of tin* iiIsiintilT. 

1863 {to j^omde. for thr 
adjtidi-cation of clainiti to 
landji).' 

(Old Acrta.) 

[Art. I of Aot IX of IB71.—Same as above. 

.Iff XIV(if 1859.—No cdrrexjjonding provimoii.] 

(VoteB) 

(1) Power at Court to extend time ; — 

The Court had no power to extend the period of thirty days allowed by Act 
XXni of 1863, S. 5, for preferring a suit. .5 W.B. (Waste Land 
Court Ref.) p. 1. 

r*AHT i JAf/fle(y ife;ys. 

8.—Por compensation**' for Ninety days. When the Act or oniis- 
doing, or for oiiiittiiiig to sifni takes place, 

do, an act alleged to be 
in pursuance of any cn- 
actment<*J in force for the 
time being in British 
lu^a. 

(Old Acta.) 

[Art. 2 of Aot IX of 1871.—Sfitone oe above. 

S. 1. cl. a of AH XIV of 1859.--To suiUi for pecuniary pe’naltiea or forfeUurea for 

breach of any lav; or regulation—the period 
, of one year from the time the cause of action 

arose.] 


( 1 ) 


(STotes) 

Beepe «f artlele 

(o) The defendant seeking the benefit of this article must show that he had 
reasonable grounds for justifying his action under the particular enact- 
meut rfditidupon by him. He must have assumed to aot in the honest 


exercise of a supposed sUtntory power. 


124 P.B. 18^. 
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(If oteo).—. 

(b) The rciiKunableuesH of the belief is immaterial, if the belief be honest, 
though it is an important element in determining the question of 
honesty. ICO P.R. 1883. 

(^) Notwithstanding the fact that a certain suit may fall under another 
article of the schedule, the defendant may insist upon the henoflt of 
this article. 1‘23 P.B. 1888. 

Complaint a^lnit Governor and Connell, Madras 

The High Court of Judicature, Madras, has no jurisdiction in a-—-- 

for oppression or injury. 8 M. 24 (F.B.). 

(2) Act XVIII of JESO (Protection of Judicial Officers):— 

(a) Judicial officers are exempted from liability for acts done, or ordered by 

them to be done, in the diseharge of their judicial duties. 12 A. IIS. 

(b) A suit for damages fur wrongful depri^-ation of property, brought against a 

Judge, tUleging msiJice, is not governed by this article. 10 B.H.C. 
fA.C.)346. 

I. - • Compenaattoa.* 

(A) Suit for refund of tolls 

A-falls under this article, 'I'o liring a suit under the article, U is re- 

(juisite to show that defendant took tho money in what ho, acting with 
ordinary care and intelligence, believed, avd honestly might believe, to 
be an act in punmance of an enactment for tho time being in foroe in 
Kritisb India and also that the relief sought falls under the term “ com* 
pen-,.»tion.” Ci6 P.R, 1886. 

(B) Suit for Illegal or exocssive distress 

(fij A.-iigaiust :t Municipal Board falls under art. 28, which is a specific 

article, and not under this article, which is wide and general in its 
terms. 2G A. 482. ^ 

(b) A suit for illegal distiaint of crops by n landlord does not fall under this 
article. It will bo governed by art. 28 or art. 29. 7 G.W.N. 728. 

(C) Suit for town duties : - 

• A snit to reeovur ut'rt.iin town duties is not governed by this article. 25 B. 887. 

2.- ‘In pursuance of any enactment In force** 

Burden of proof-Point to be proved 

Ft is not enough for the defendant, pleading this article in bar of a suit, to assert 
that he honestly believed thahthc Act, in pursunnceof which the allied 
illegal act was committed, was in force. Ho must show that the Act 
was actually in force at the, time and place of the acts complained of. 
105 P.R. 1880. 

>foTE.—Certain suits for damages for acts done or omitted to bef done 
fall under some special or local enactments, which provide 
sj^cial periods of limitatinii. In such cases, the special periods 
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2,—* In punumnce of may mnmctment In fotve.’~(amiinu€dj. 

of liniitatioT) provided by sucli Acts will generally be applic¬ 
able. In cases, however, where such special periods are in¬ 
applicable, either this article or som(5 other article of this Act 
will ap])ly. Such cases are collected hereunder:— 

(1) Act XXXII of 1860 (Income Tax), B. 218 

held to appl> to a suit for refund of incomo-tax colloctod twice over front plain- 
tifl, whether the Colleutors acted legxnv or illogiUly in making Huch 
collootions. 6 W.R. 137. 

(2) Act III of 1861 (Bengal), S. 87 : - 

faj held to apply only to suits brought for darniigos in respect of acts done bv 
Municipal Coininissioners under the Act and for purposes of the Act. 
.5 ll.L.B. Ap. SO; 

(b) and not to suits in ejectment against Muuicipal CoinmisHionei's. 6 C. B 

(F.B.). 

(3) Aot lY of 1876 (Bengal Municipality), 8. 367 

held to apply to a suit against Municipal Commissioners for injuries caused to 
plaintiff’s house by works done by the defendauts-Conunissioners; 
but the suit was dismissed on the ground that it was not brought 
within three months from the date of the accrual of the special da¬ 
mage to the plaintiff. 18 C. 91. 

(4) Act II of 1888 (Bengal), B. 487 

Where an act of the Calcutta Muuicipal Corporation was not one under Act TT 
of 1888 (B.C,), or purporting to be done thereunder, held, the special 
limitation provided by S. 437 of Act 11 of 1888 would not apply. 30 C. 317. 

(5) Act XY of 1878 (N.W.P. Munipipality). 8. 43 

fa) -is applicable only to suits brought against n Municipal body for 

something done under the Act, in which compensation is claimed, and 
not to^ those^in which no com)>cnsation is claimed. To the latter class 
of suits, art. 1‘20 of the general LimiUtion is applicable. 4 A. 102. 

(b) The notice of suit required by—is nccessaxy only when the suit is 
for compensation for an act done by the Municipal Coaouittee under 
the Act. 1 A. 2G9. * 

(6) Act 11 of 1865 (Bombay), 8. 840 

held to upxdy only tol^uits lor damages, and not lo suits in ejectment. IS 
B.H.O.R. 250. 

(7) Aot YI of 1878 (Bombay tUitriot Municipality), 8. 86:- 

is applicable only to suits for damages, and not to suits other than such suits, 
f€. ff.) suits in ejectment Ac. 6 B. 580. 

But the section is not confined only to an action for damages; it is applicable 
to ever}' claim of a pecuniary character arising out of the acts of 
Municipal bodies or officers, who, in the bona fide discharge of their 
public duties, might have committed illegalities not justified by their 
powers. In this case, the suit was for money illegally levied as house- 
tax. 8 B. 431. 
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4: 3] * Act XY of 1877 (indias lij^itation act). 

2.—* la pursuance-of any enactment in force.’— fcontiniied). 

f'S)f Act II of IBM (Madraa Revonue Recovery), 8. B9 

A suit to sot aside a rcveime-sale on tho ground of fraud and collusion botwoon 
the Revcnuc-ofliccr conducting the sale and the purchaser, falls under 
S. 59 of the above Act: and not under this article. 26 M. 686. 

(9) Act I of 1884 (City of Hadrae Ifunieipallty}, 8. 433 

By-—, the period of limitation for tho oomnienoomcnt of suits against tho 

-» . Ooniinissionors, in respect of anything done in pursuance of the powers 
given by tho Act, is fixed at six months. 25 M. 116. 

(10) Act IV of 1884 (Madras District Municipalities), 8. 261. 

(n) —applies only to suits for eomjienmtion for anything donn under the Act. 
16 M. 474 . 2 M. 124 was a case siiniliir to tho above, under Madras 
.\ct 111 of 1B71, which was tho predecessor of Act IV of 1684. 

f Oj This article does not, but art. :36 iltten, govern .a suit by a Municipal Coun¬ 
cil against its late Chairman, to recover money embezzled by the 
Manager daring the defendant’s chairmanship. 22 M. 342.' 

(11) Act Y of 1M4 (Madras Local Boards), 8. 186 : — 

(a) Whether-applies to suits other than those for comi>enaation for 

wrongful acts committed under colour of the Acl?—Quaere. 16 M. 296. 

(h) The notice required by——-is not necessary in a suit other than that 

for campenfation for anything done or omitted under the Act. IGM. 
317. 

fej The above section would not apply unless it were proved that the act 
complained of was done by the servants of a Talnq Board within the 
.scope of their authority, as such, acting or purporting to act under the 
Act. 13 M. 442. 

Part ]il.— Six months. 

3.—Under tho Specific Relief Six months.* When tho disp<i 8 K 08 > 
Act, 1877, section 9, to sion^s) occurs, 

recover possessio n ^* of 
iramovealile property* 

(Old Acts.) 

L'luler .4ct No. XIV of J659 (to provide for the limi¬ 
tation of suits) section 15. to recover possession of im¬ 
moveable property-^-Six months-When the 

dispossession orenrs* 

• 

Jf (liky pemon aluiH, without his >'oment, hai:e been dis¬ 
possessed of any vmmoreabte projierty othsn'sise (Jum by due 
course of hiw, such person, or any person claiming through 
him, shall, in a snU brought te rerocer possession of surh property, he entitled to re¬ 
cover possession thereof, notusUhstanding any other title that mag be set up in such 
suit, provided that the suit be conunenoed within sU months from the time of suolk 


[Art. 3 of Act IX 
of 1871. 


Section IS of Act 
XIV of 1859. 



8SvS Aot XY of 4*77 (indian ujutation act). [Xut, 8 

(Old Aeb»).—(rontinu><l). 

iiinjiontiewittn. fiul v»ihiug in fhia eertion nlinll Intr ihe person from whom such 
poskflsswn shall hum Item so rerorered, or an-i/ olJx'r person, imlittUinij a suit lo esta~ 
hlish his tith id nMe?A. properly and to recover ptmession ihereif within the fieriod 
limited by this Act. ] 

(Notes) 

Object of Article. 

(1) Thu-IS lo discourage, proceedingb cttleiil.iti'd to load to serious broaches 

o{ iLo peiu’c and to provide .against the isirson taking the law into his 
own hands from duriving any IjonoHl from tlie process. 2 M.H.C. 813. 

(2) ITie-, as well as S. 9 of the Specific Relief Act, is lo discourage 

people from taking the law into their own hiiiiBs, however good their 
title'may Ik‘. Tt has not the clTcct of depriving a man of his right to 
n>ly oil his ]>reviuuK possession in an action of e.jectnient against a mere 
trespasser, who has no title at all. 8 R. 871 (37f)J. 

(3) The--is only to provide a special remedy for a particular kind of 

grieviuicc—(he.) to repLaoe in poseession a person evicted hy a wrong¬ 
ful act of a powerful party and to prevent the powerful 2 Kirson from 
• shifting the. evidence of proof from himself to another jierson less able 

to support it. 9 W.R. 602. 

(4J I II a suit for posst'ssion within six mouths from the date of disi>ossessiou, 
the plaintiff is entitled, under this Act, to recover, notwithstanding any 
other title. I hi. I f.C. 85. 

Scope of Article. 

(Ij ExolurioB of question of title 

Where the plaintiff wants to recover independent! \ of the question of title, he 
must firing bis suit within six month-s from the date of dispossi'SHion. 
15 W.R. 38. 

(2) Balt by non-occupancy tenant 

The liiiiitation apiiHeable lo ii ntiil to raeovur poss«>hsio)i by a noii-oocn))ancy 
raiyat who has been dispossessed from his holding hy his landlord, 
otherwise thini in due e.oiirse of law, is six mouths from the date of 
dis|xissussion. 7 (J W.M. 218. 

(3) Suit by tenant against landlord * 

(a) \ tenant, Illegally ous1«d from his holding, may sue his landlord for reco¬ 

very of possession, and can succeed, without any enquiry into his title, 
if he. sues vvit'^in six months from the. date of bis diapossession. But, 
if ho etiuies in after six mouths, he can siiei’ood finly on proof of some 
title to Im' restorad to possession. 11 W.R. 168. 

fbj If a lardlord turns out a*tenant by taking the law into his own hands, the 

* latter may maintain a suit against the former under this article and 

i-eeover jKwsessiun without reference to the question of the title of the 
landlord to eject him. 9 W. R. 51.3. 

(4) Applicability of article: 

The article is applicahli' to ii suit by a person who, lieing, whatever his title, in 
possession of imnioveahli: property, is ousted therefrom.—Per Edok, 
C.J., and Ktu.moh'J' and TrituKLU, .TJ, 
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Act- XIT of 1877 (INDIAN LIMITATION ACt). 

Scope of artlcle,--famiinued). 

* Per AIaumuou J .—A person suing, upon a mete possossocy title, to roctwcr 
possession against u jjerson who has ousted him, must bring his suit 
under S. 9 of tlio Siwoific Belief Act, and within six months from the 
date of dispossession. 18 A. 587* 11 A.W.N. 196. (F.B.). 

<5) PlalntUTi Inability to make out title 

A plaintifl, who cannot make out a title, cannot maiiituin a suit for restoration 
to xKMisoNsion on the ground of previous jjoanession and dispossession, 
.^gjroept under this article— (i-e.) within six months from the disposses¬ 
sion. i4W.B. 435; aiSnnod on appoaJ by 7I.A. 73 (P.C.)«*60.L. 
B. 249. 


i6) Mo bar to auit upon title 

This article is-brought by a )K‘rsoii dispussussud otherwise than in duo 

course of law. It only enacts that a siiuimary suit to be restored to 
possession without an enqiiirv into titU', ought to Ix-t brought within a 
shorter time. Other articles iu the Act would apply to suits In-ought 
upon title. 2M.H.C. 818. 

(7) Suit aSninat undisputed owner 

In an ordinary suit, noi brought under this article, a person dispossessed other¬ 
wise than iu duo course of law catinut recover {tossession, as against 
the undisputed owner, merely by proving his previous possession aud 
dispossession. 14 W.B. 41. 

(H) Partial disturbance of possession 

A suit would lie under this article even when plaintiff's iwssessiou is disturbed 
but partially. 3 M. 250. 

(9) Title of a third party 

Tlic-caiiuot be set up by the dofuudaiil-dispossessor iu a suit brought 

under this article, (i,c.) vNithin six months from the disposscission. 
Nor would the fact of the suit Iwiiig bft)Ugbt more than six inunths 
from the disjKissession affect the title of the plaintifl to bo restored to 
possession as against the disposscssor, who has no title at all. 15 W. 
R. 278. CovifMirc 20 13. 270 (273), which holds that the defendant 
may, in a suit in ojcctnieiit, plead and succctxl on the plea that the 
title to the land is in a third person. 

13.'* Sec;, further, cases under the Heading Suits independent of the nrtiele at 
pp. 690 to f%)2, infra. 

I.—* Possession. ‘ 

(I) Possession* 

Disoontinuance of payment of rent by tenants is not dispossessioh. S. 9 of 
the Specific Belief Act only applies to cases in which a person iti 
physical posHossion is disposs(>.s.sc»l. 14 C. 649 : Compare 15 0. 527. 

(2) Possession-* Principal and agent 

An agent cannot maintain a suit under this article against his principal 
returning upon his own property in the possession of the agent witAout 
any bresMh of the peace or violence. 8 C. 248 (247). 
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‘ Possession. ’— (continued). 

(3) PoMeiilon—Bight to fish 

A suit for poseessiioii of a right to fish in a tank, the soil of which belongs to 
another, dons not come within the purview of S. 9 of the Speoifio Belief 
Act, nor, cunsegncutly, under this article. ISC. 80 ; 19 C. 544 
Compare 3 C- 270. 

But see 12 B. 221, which hold.s that such a right is immoveable property and a 
suit to recover possession of such right falls under S. 9 of the Specific 
Belief Act. 


2 .—‘ Immoveable Property." 

(Ij Right of ferry :— 

A-is immoveitblc property within thi.s article. 13 M. 54. 

f2) Right of way 

The article is inapplicable to a suit to cnforco a mere right of way. 17 W.B. 70. 

(.8) AlluYlal land—Re-formation on old sites 

When laud is gradually rc-forniud on old site, identity of site can give no title 
to the former owner to the laud ro-forraod, nor can identity of situ 
give any title to land gradually rc-formed, when it is formed by gradual 
accession partly to one laud and partly to another. A person in posses¬ 
sion of land is privm facie entitled to it, and to all increments to it. 
8 W.B. U54. 

(4) Right to fish :— 

The-in a tank, is iniiuovcahiu property, and a suit to recover possession 

of such right falls under S. 9 of the SiK^cific Belief Act. 12 B. 221. 
Contpare 19 C. 547 CF.B.) noted under Heading No. (1), supra. 

3.—* Dispossession.’ 

Dispossession—Carrying away crop :-- 

Thi.‘ mere intervention of a third ]>arby tn-iwecn a lessor and his lessee and 
carrying away crop, will not constitute a dispossession, so as to give a 
cause bf action to the landlord to sue under this article. 25 W.B. 180. 

Suita indepeudent of this article. 

No-n-'..—\Miother, in a suit, other than one brought under this article and B. 9 
of the Specific Belief Aot—(«.«.) more than six months from the date of 
dispossession-afor recovery ofpoBsessionfeoma dofendent who has tres¬ 
passed on property in possession of plaintiff, the latter can succeed 
merely on the strength of his previous possession short of the statutory 
period without provhig his title, is a point on which the High Courts 
differ, the High Court of Calcutta holding that the plaintiff cannot suc¬ 
ceed without proof of his title and the other High Courts holding that 
be oan. The following is a collection of such cases:— 

1. This article would bar a plaintiff's title to recover simply on the strength of 
his previous pussession without entering into the question of title, if he 
brought his suit mote than six months from the date of dispoaseBsion. 
7 X.A. 73 CP>C.)->6 O.L.B. 249. 
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3 .—‘ Dlapogseasiaa^* — (oontintud). 

* Suits independent of this ailide.—(oon^inuei). 

(N.B.) In this caso, the Govormnent, who wore entitled to the lands, had put 
the defendants in poSBession, and the latter had been main¬ 
tained in possession by a Magistrate’s order under the Cri¬ 
minal Procedure Code. 

‘2. liuwful possession in plaintiff is sufficient ovidenoe of his ownership as 
against u person who has no tiUo whatever and who is a mete trespas¬ 
ser. The former can obtain a declaratory decree and an injunction 
against the latter. 2U C. 834^=90 l.A. Off (P.C.). 

(N.B.) (a) In this case, the plaintiff was in possession when he brought his 
suit agaiust tho defendant wrong-doer and sued only for a 
declaration and injunction. 

. (b) In this case, their Lordships of tho Privy Council say p. 

849) that, if the plaintiff could, under S. 9 of the Specific 
Kelief Act, recover possession as agaiust a dispossossor who 
could show a title, “ it is certainly right and just that he 
should be able, agaiust a person who has no title and is a 
mere wroiig-doer, to obtain a declaration as owner and an 
injunction to restrain the wrong-door from interfering with 
his possession.” 

3. Except in a suit under S. 9 of tho Specific Belief Act, which must, under 

article 3 of tho liimitatlou Act, be brought within six months from tho 
date of dispossession, mere proof of dispossession within twelve years 
prior to suit without proof of title is not sufficient to entitle plaintiff to 
a decree. 17 0. 256; 9 C. 89>-ll C.L.B. 342; » C. 130=>11 C.L.R. 
393; see also T W.B. 331 and per PnissBF J. in 5 C.L.B. 278 ; 

4. and this, even if the defendant fails to establish his title. 26 C. 579 (distin- 

ijuvikmi} 20 C. 834 = 20 l.A. 99. on tho ground stated in Note (a) under 
COSO No. 9, supra.) ^ 

5. The above cases follow 7 LA. 73=6 C.L.B. 249 CP.C.) —see case No. 1 

under this heading—and practically overrule the decision of Mobbib J, 
in 5 C.L.B. 278, 7 C. 591=9 C.L.B. 164 and 8 W.B. 386 (389), which 
hod held that proof of previous possession and dispossesrion by a 
wrongful dispossessor within 12 years prior to suit would be enmigti to 
entitle a plaintiff to a decree for possession against a defendant, who 
could not show any title, even if the ftut were brought more than niy 
months from the date of dispossossion. 

But oontnt:— 

1. Indepondently of 8. 9 of the Specific Belief Act, a person dispossessed of 

immoveable property by 'a trespasser having no title, can nmintain a 
suit against the latter mon; than six mouths from the date of dis¬ 
possession, and succeed on the sole ground of bis previous imssossion 
without proving his title. 1-3 A. 637 (F.B.)=11 A.W.N. 196. 

2. A person, ousted by another who has no better title, can recover on the 

strength of his previous possession, though such possession was v^th- 
out title, in a suit brought more than six mouths from the date of 

VI 89 
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Act Xir of 1877 (iNJJIAN l.rSllTATJON ACT). [Art. 4 

3.—* Dispo$seaaion. ’—(cmiin;u’d). 

Suits independent of lliis article.— (continued). 

(li.spoHtiuHsion, iiiclupoiidtiiitly of the provisions of K. 9 of tho LSpccidc 
Aelinf Act, which dries not tiikc hwiiv such right, rer Subimmania 
Iyeii, J. in 23 M. 17U. 

Contra Por 0’Paurei.i, J,—Such person ciiiinot recover possession except 
under s. 9 of tho Specific iiclicf Act, (i.e.) except when tlie suit is 
brought within six months from the dsic of dispos.ses.sion. Ibid. 

3. Possession is a good title against all persons cvcr.pt tho rightful owner, and 
entitles the possossor to nuiintain ejoctnicut against any other person 
than such owners, wliodisjiossosscs him. '1')]!' above' rule will hold good 
whc.'O possession and title an^ both pleaded b} plaintid but he fails to 
prove 1 he title. 6 B. 215 (F. B.). 

4. A jterson in possession can inaiiituin a suit in ejet.liiieiit, against a disjras- 
sessor who has no title at all, even after six ntonths from the date of 
disposstissioii, and without resoi’ting to a possc.s.sor> suit uiulcr S. 9 of 
the Ux>c!cific Belief Act, possession being a good title against all tbe 
world excA'pt tbe real owner, b B. .371. [^'olUmiitg f) C. 744 (F.B.), 
() B. 21.5, and dis-spulimj from 7 B.ll-C.A.C. 82.J 

5. A person in lawful possession of land, though he does not prove his title 
thereto, is entitled to obtain a decree declaring his present possession, 
as against a defendant who, without a title, disturbs such posstission. 
20 B. 798 (folhu-iny 20 C. 834 = 201. A. 99). 

G. The possession of a [)er.sou (not sliown to have originated wrongfully) is 
good against th(> whole world except a por.son who could sliow a butter 
titile, the burden of proving which le's on the latter. In the absence of 
such proof, the forinor would be entitled to a decree declaratery of his 
possession. 2.5 B. 287. 

7. In .a suit in ojeeanent the defendant Jiiay jilead, and succeed on the ])Ioa, 
that the title to the land is in a third peison. 20 B. 270 (273). 

lit* See, further, cases under tho heading Scope of article at pp. G88 and 
G89, supra. 

4.--Under Act No. IX of i860 Six months. 

{to 2 yiw,ide ^or the^cedy 
(lutemimahtM of certain- 
di-Hyntim between work- 
■msn engn-tjed m Raihvay 
smd other public works 
and tlmr employers) ^ 
section 1. 

(Old Acts.) 

[.'Vrt. 4 of Act IX of 1571.—Same as aliove. 

Ad XfV of 1H59. —A^o r^rrespondiny provision.'] 


Wlieii tho wagoa, liirt 
or price of work 
claimed accrue or ac- 
criios duo. 
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Arts. BAS ] Act XV of 1877 (jkjiun limitation act). 

5. - -Under tin* Code of Civil months. When the instrument 

, IVocednvo, (Mi apt or wilt'd upon becomes 

XXXIX {Of Sumwarij duo and payable. 

PntrMviv im Nogofiahle 

luKtrnnu-iitx). 

(Old Acts.) 

[Art. Ti, Ai-.L lx of liiuler Act No. V of 18H6 (/o providti a gummart/ 
procedure on hills of ea'chattr/o, nnd to amend, in certain res- 
2Mxl8, the Com'inercial law of liritisU India) — six nionth.s — 
wlien the bill or promissoiy note beooiues due iind payable. 

XIV of IH-W.—No eorres^midini) jirtw/ston]. 

I’akt IV.---One year. 

6. — Upon a Statute, Act, Bp- One year. Wlion tlie penalty or 

jrnlation or Bye-lawforfeiture is incurred, 
for a ptMialty or forfei¬ 
ture 

(Old Acts.) 

[Art. ft of Act IX of 1871. Same ns aljove. 

iSf. /, el. ;i of Act .YZT To auUs for pecuniary jteuaUics or forfeitures for the 
of 1839. breach of any law or re-yulaliou-—the period of one year 

from the time llte cause, of (uiioii, arose.] 

(ITotes) 

I. -* Bye-taw.' 

A cliiiiKc in d li-ii-jc from f.tin-onjm«iu, oiibilling plaintiffs tn certain gracing fco.s, 
duthociisiiig iiii 2 >onn(liiig and the levy of an extra foo in the case of 
rattle grazt’d without iicrmission. is a byr-luw within the meaning of 
the article, P.B. 187a. 

• 2.—‘Peaatty or forfeiture.' 

(a) Recovery of profession tax 

A suit for-under the 7’owns Inii'njvenien* Act ill of 1871 i« not governed 

bv this article, the same not being a penalty or forfeiture. 8 M. 124. 

(h) Arrears of revenue, 

A suit for--i.s not governed by this article, but falls within thcy.pccial pro- 

Ndsioii eontiiinod in S. J18 of the Land Revenue Act in the (Jentral 
Provinces. lU C.F.L.R. 52. 

(c) Money due under a statutory liability 

A suit for-to pay it, (c.g.) for the residue of sale-proceeds of an estate sold 

under the provisions of Act XI of 1850 (Bengal), is governed by art. 
120 and not by this article. 20 C. 51 (57). 
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7.—I'or the wageH<'^ of a Oae year. When the wages ac- 

houHohdld servant/^' ar- crue due/^^ , 

tisaiij or labourer^'” not 
provided for by this 
achodulo, No. 4. 

(Old Acts.) 

[Alt. 7, Act IX of Same as above, exfei*t that, in place of the word 
1871. ‘ household,' there was the word ‘ domestic’ before ‘servant.’ 

8. 1, cl. S, qf Ael To auiln io recomr the wagee of Bervanta, certiaam or 
XIV qf 1859. l<ihorera—the period of one yci'i from the time the cause of 

action arose.] 

(ITotaa) 

* Scope of article .' 

(1) Salt by one employe agafiut another:— 

The article is applicable only to a suit by a servant against the employer, and 
not to a suit by one employe against a co-conploye whose duty it is to 
. receive the salary of the whole eKtablishincnt and make disbursements. 

^ 4 M.H.C. 43: C/. 13 W.B. WO-t B.L.R. Ap. 68. 

(2) Suit for pnrakudlvaram 

-or cultivator's share of the produce of land duo to plaintiiT under an 

agreement for cultivation of land belonging to defendant, does not fall 
uudcT this article, 2 M.1L.G. 387. 


Mookhtear:— 

A- 


‘ Wares.* 

—.employed on a distinct contract for payment of a monthly salary, is 
not a ‘ servantnor is balance of pay due to him ‘ wages ’ within the 
meaning of S. 1, cJ. 2 of Act XIV of 1859. 6 W.B. Civil Bef. 11. 


)g.—* tlouaehold servant.* 

(1) Temple Benrant 

A-, whose duties are to sweep and clean a temple, provide (lowers for daily 

worship and garlands for the idol, is not a household servant or laborer. 
7 M. 99. • 


(2; Factory Chimaetah: — 

A-employed on ^monthly salary is a ‘servant' coming within the article. 

'I’hii wages drie to him is a debt, for refx>vei-y of which a fresh starting 
point may be given by .an acknowledgment under S. 19 anpra. 5 W. 
B.S.C. Ref. 8. 


(3) Yilli^a Chowkidar 

A-. notwithstanding the fact of bis being under the control of the policc- 

darogah, is a ' servant ’ within the meaning of S. 1, ol. 2 of Act XIV 
of 1859. 18 W R. 298. 

(N.B .)—^Whether a • servant"’ similar to those in Nos. 2 and 3 atipra, wall be a 
. boushold t!cr\'ant. within the altered wording of the present article, h.as 
not been decided. 
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2.—* Houaebo/d aervatltm^-^fcofdmuedj. 

• The follovring classes of persons are not servants;— 

(!) Mohurrir:— 

A-appointed by a Collector to serve on a monthly salary under a Bntwara 

Ameen, a superior ministerial officer, 1.^1 W.B. 150=1 Ap. 68. 

(2) Tahsildar 

A-employed by a landlord for oolleotion of rente from tenants on a specified 

monthly salary. 1 B.Tj.R.B.N. 520=«10 W.B. 260. 

(3) Teaehep or Instructor :~ 

A--for giving instrnctions in fencing or wrestling. 8 M.U.G. 87. 

(1) Mookhtear 

A-employed on a distinct cnntnwt for payment of a monthly salary. 6 W. 

. B. Civil Bof. 11. 


3.—* Arttzan or labourer.* 


Contractor 

A Gontraciing bricklayer, who docs not himself work, is not an artisan or 
labourer. 7 M. 100. 


(NoTn).—This was a deoision under Act XIll of 1850, but noted here for purposes 
of definition of the terms ‘ artisan' and ‘ labourer.’ 


4 ,—‘ Wbea the wagea accrue due .' 

In a suit for recovery of salary due to a servant employed on a fixed monthly 
salary, the cause of notion for each month's salary arises on the first 
of the succeeding month. 6 W.B. Civil Bef. .3.3. 


8 .—For the price of food or One year. VV^heii t}ie food or drink 
drink Hold by tJjo keeper is delivei’ed. 

of a hotel, tavern or 
lodging-lujuso. , 

(Old Acts.) 

[Art. 8 of Act IX of 1871, ISnniu ns above. 

Act^XfV of 1859, To suits for the atiiount qf tavern InUa or bills for 

S. 1, el. 2. howrA or hnlgmg only — //mj pe.riod of one yeourfrom the 

time the rause of action arrisp]. 


9.—For the price of lodging-. One year. When the price be¬ 
comes payable. 

(Old Aots) ' 

[Art. 9 of Act IX of Same os above except that in the last column, there 
1871. were the words ‘when the lodging ends' instead of 

the words ‘ when the price becomes payable ’ in the 
pi-esent article. 

01. 2 of 8. t of Act See the same printed under ml. 8, supra.] 

XJVqfimU, 
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. 10. -Tm onfoKMi a i)f One year. When the* ])uri;haser 

pre-ein]>tion, Avli('<hor takes, under the sgle 

the n'f^ht is foniid(‘rl on sought to he irapeacli- 

law^'* or general usage, od, physical posses- 

or on siMicial c<nj<racl. sion'^-^ of the whole of 

the property sold<3\ 
or, where the subject 
of the sale does not 
admit of pliysical pos¬ 
session, when the ins¬ 
trument of sale is 
T‘f*giatorod/'i^ 

(Old Acta.) 

[Art. 10 of Act IX of To enforce aright of pre-emption, whellior the right 
1871. is founded on law, or general usage, or on special con- 

trficL—one year—When the ])urchaser takes lutual pos¬ 
session under the sale sought he iniiteaclied. 

A'. t,cl. 1 of AH XTV To snita to enforce iJie ritjhl of })re-cm]iHon, icJiHher 
of 1€59. iJif, S'lnie in founded on late or general uaage or on Kjiccial 

< contract, Ihe period of one yextr to he eontjinied from the 

time at iohich Oie purchaser shall Jmve taken possession 
umlcr ihxi sale impcanlied.'] 

(Votes) 

Scope of article. 

(1) Interpretation of article 

In iniorpreting the article, regard must Ik* had to the nsiture o' the property 
sold, and not to the napaoity of the vendor to deliver possession. 8 A. 
W.N. 227. 

k 

(2) Applicability of right of pre-emption:— 

(n) The right'cannot iittao.h to a ponnnnc-nt lease of jn-operty. Tt can attach 
onl\ to an absolutv sate. 15 G. 1H4 : ft W.R. lOG ; 25 W.R. 43. 

(b) It can attach only to a sale of jiro 2 )erttt; not to the sale of a share in a suit 
to be instituted. 21 C. 49fi=21 l.A. 2fi (P.C.>; 3 A.W.N. 0. 

(e) It can attach 011 ^' to «T private sale and not, to a .salo by public auction. 
10 W.R, KMi. 

\ 9 ) ReguieiteB for the right 

For n right of pro-ouiption to arise, the sale must be coiuplctc, (i-S.J there must 
Itp an i-ntinj cessation of right on the part of the vendor. 20 W.R. 216. 

(4) InoonBistenoy of rightB 

I’re-einption, as ihjoiarcd in the Oudh Laws Act 1876, is not applicable where 
the co-sharor claiming it denies the title of the co-sharer proposing to 
sell, and alleges that he is himself entitled to the property. 21 C. 496* 

31 I.A. 26 (P.C.). 
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Scope of artlcie.—f'eonHnuedJ. 

( 5 ) Suit between rival pre-emptors :— 

A suit, not for oiiforoing iiiiy right of pro-oiuptioii against tho vondoe, hut fo>' 
Gstablishing tho superiority of tho right of oiio rival pre-cmptor ovur 
that of another, is not govonjod by this article, but by art, 1‘20. 11 P. 

K. 1893 ; 7 A. 167-4 A.W.N. 316. 

(3) Bale of undivided share 

A suit fur pre-ojuptiou in ros]inct of a couditioiial sale, of an undivided share of 
an estate, would be govurned by art. 1‘iO, and not by this article, as an 
undivided sharu cannot admit of physical posscsKinn. 87 P.R. 1893. 

(7) Bale of share of shamilat : — 

Wlu;re the wholo of the property sold docs not luhnit of physietJ possession, a 
share of shamilat being iijeludod, and where tbe; sale is not effected by 
. inciins of a registered deed, a suit for prc-euiption would lx* governed 
not by this article Imt by art. 1‘20. 30 P.R. 1893. 

( 8 ) Sale of undivided share in joint holding 

A slut for prO'UJuption of an undivided share in a joint huldiiig, which does not 
admit of physical possession l>eing taken, and in which the purchaser 
acquires his title hy foreclosure, proettedings under Ri^gulation XVll of 
1806 and a substxjncut suit for piMsession, is not governed hy this arti- 
cltj but by art. 1‘iO. 80 P.R. 1892. 

(9) Sale under unregistered deed 

A suit for pre-emption of a house, sold by an unrogihtenxl deed, and not capablo 
of physical possesaiou at the time of sale, would nut be govurned by 
this artieJe, but by Art. 120. 90 P.R. 188(5. 

(10) Bale of property under mortgage- 

A suit for pre-emption in respect of a .sale of property in the possession of a 
mortgagee and not redeemable, innnediatcly, is not governed by this 
arliele, since tbo property .sold is not cajxtble of pos.sossioit. 45 P.R. 
1896; 103 P.R. 1886. ^ 

(11) Sale by absolute occupancy tenant 

The mle of limitation applicable to pre-emption suits is not applicable to a suit 
by a Malguzar to set aside a sale, by an al^soJute oe.cupancy tenant, of 
his holding to a stranger without first offering it to the Mulguzar, 1 C. 
P.L,R. 132 ; 1 C.P.L.R. 53. 

(12) Mulguxar’B suit—Mortgage by conditional sale 

A miilfimaf'ii suit to enforce a right of pre-emption iu respect to property sold 
by an absolute oecupanry toiiaut under a d^d of mortgage by eondi- 
liunal side, on which tho mortgage^ obtains a decree for foreclosure and 
Iiossossiou in e.Yccution thereunder, is governed by this article. 4 C. 
P.li.R. 72. 

(13) Mortgage to ripen into a Bale 

(a) Where a mortgage contains a covenant that on default of pajunent within 
a certain time, the mortgage should become a sale absolute, and a fore-' 
closure-decree is obtained thereon, a suit for pre-emption in respect of 
such property would be governed by art. 120, and not by thiai'article. 
87 F.B. 1694. 
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Scope 01 articl^-^feontmied). 

Compare the next case. 76 P.B. 1896. 

(h) This article is not rotricted in its opcruticni to sales having immediate 
effect. A conditional sivlc ripening into an alisolute sale will full within 
the article, if the whole of the subject of the sale admits of physical 
posaessiun. 76 P.B. 1896. 

(13) Utufrttctuary mortgagee becoming purchaser 

When a usufructuary mortgagee purchases the property mortgaged under an 
unregistered sale-deed, a suit for pre-omption would he governed by 
art. 120, and uot hy this article. 160 P.B. 18G9. 

(14) Mortgagee becoming owner by foreclosure:— 

A suit for pn.'-emption against a mortgagee, who 1ms boi-oin'c absolute owner by 
means of a foteclosure-dccroo obtained by bhn, is not governed by this 
artirlc, but' by article 120. 3 0.0. 184 (B.). 

(16) Conditional sale or mortgage 

(a) No right of pre-omption arises on a mere conditional sulit or mortgage, 

while any right of redemption romains in the mortgagor. 2 W.lt. 215. 

(b) A suit for pre-ompti ni against the heir of a mortgagee by eonditional sale, 

a 

who has foreclosed, is governed by art. 120, where the subject of sale 
is uot capable of physical possession and there is no registered deed of 
sale, >wid not by this article. 24 A. 17 (P.G.)«5 O.W.N. 888 ; 14 A.W. 
N. 49; 4 A. 218v=2 .A.W.N. 28 (PA) ; 6 A. 187=2 A.W.N. 212. 

Cotnparf, 1 A.W.N. 66=3 A. 770; 2 A.W.N. 37-4 A. 291. 

(c) Tn such a casu limitation iK^giiis to run from the expiration of the year of 

grace, that being the period when the mortgagee's right bccomcH 
mature. 24 A. 17-8 C.W.N. 888 (P.C.); 3 A. 770=1 A.W.N. 66. 

(d) Where a mortgage by conditional s<iJe become.-^ an absolute sale by reason 

of a foreclosure-decree, a suit for pre-emption may he brought under 
art. 120 within 6 years from the date of the order absolute and cuu- 
structivc pos.josBion given thereunder. 7 O.C. 8. 

(16) Bale of equity of redemption 

A suit to enfnn^e >i right of pre-emption agaiiist the purchaser of an equity of 
redemption of property in the usufruotnary possession of a mortgagee 
falls under this article. 1 A. 311 (F.B.): 68 P.B. 1884. ” 

(17) Bale under unregistered deed 

Whei-e the buid sold d<us not admit of physiesd posseKsion and the sale-deed is 
not registered, a suit for pre-omxition is not governed by art. 10, but by 
art. 120. 1 P.L.B. 45; 14 P.B. 1904. 

(17) Bi^t of pre-emption at a delbnoe 

(a) In a suit for redemption brought by the purchaser, in Malabar, of Jenin 
right against the otti mortgagee, the latter can set up his right of pre¬ 
emption, notwithstanding that his right to enforce pre-emption has 
become barred. 20 M. 805. 

fb) In a suit for ledeniption brought by the purchaser of a Jenm right agamst 
the otti mortgagee, the latter can set up his right of pre-emption where 
it has not been waived or barred by liioitation. 18 M. 490. 
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Act XIT of 1877 (iNWAN LiMiTA-noN act). 

‘ Commencement of time* * 

(If Mortgage by conditional lale 

(a) Tboti^h the law permits the pre-cinptor to suo at any time within one 
yoiir of the transfer of possossion, there is nothing to prevent his doing 
so (Mtrlicr. The absohrtu right of the mortgagee, and the oonfi«iuent 
right to claim pre-emption, aviso from the time when the sale bticomoa 
iihsolutc. W.B. (18U4i, HH!). 

(It) In the f!as^^ of a mortgage l>y ooiulitioiial sale ripening into an absolute 
.sale by operation of Regnlatioii XVII of IHOlJ, limitation would begin 
to run from the csxpiry of tJie year of gi'aeo. ‘20 A. 1115 (F.B.) : 103 
P.R. l!Ml] = 120 TMi.R. 1«K)1 (F.B.) ; 3 A. 770= 1 A.W.N. GT.; 5 C.W. 
N. HHH = 24 A. 17 (P.C.), appritpinii 1 A. 311 (F.B.) ; 14 A. 405 (F.B.) 
= ]‘2 A.W.N. las (i.ivtnilimj 4 A. 111=2 A.W.N. 33 and 8 A. 54= 5 
. A.W.N. .330): 2 N.W.V.H.C. 284. Coiiipniv 4 A. 201 = 2 A.W.N. .37. 

(r). TIir period of limitation for a siiii for pre-emption begins on the date the 
Court passes an order absolute for foreclosure, and not on the date lixod 
by the decree for lamnenl. 20 A. 358 -18 A.W.N. 07 [14 A, 405 = 12 
A.W.N. lOHJ ; 20 A. 375. 

((/) In a suit for pro-einpLi<ni in respect of a-, the* cause of action 

accnies to the pre-emptor when the mortgage is finally foreclosed, and 
time liegins to run on the date the ninrtgag(;e obtains actual possession 
in execution of his doc-rce. -3 A. CIO (F.B.). 

{ej In th(‘ ease of a suit for pre-emption in respei-t of a proiu-rty sold by a 
co-sharer to a stranger under a eonditioiial sale niider which pos,sc.ssion 
is not transferred, the eanse of itclirin arisi-s, not when sncli sale is 
made, but wh-n the sale becomes absolute., and the period of limitation 
runs from the date physical possession is taken of the whole of the pro- 
* pcrly sold, 3 A, 176. 

(/) In the ease of a-becoming an absolute sale by operation of Begula- 

tioii XVII of 1800, this arliele woiildiappJ,, (the other conditions re¬ 
quired to niiike it ap]>licab1c being present), and time will begin to run 
from the oxj>iry of the year of gnwe. 20 A. 315 (F.B.). 

(Notk). —4 A. 2liJ (F.B.) 2 A.W.N. 28, deeided that the article appliiuible in 

* such a case would Ik* art. 120; 20 A. 315 (F.B.) treated this as a mere 

obi/e?' dictum, 

(g) Where a mortgagee decree-holder obtuins<|)osscshion of the property mort¬ 
gaged, a suit for pre-emption in respect of it would bo in time if 
bnmght within one year from the delivery of possession or within six 
years from the expiry of the year of grace allowed to the mortgagor. 
14 C. 761. 

{h) In a suit for pre-emption against a conditional vendee in respect of a share 
in a village, limitation begins to run from the date of the conditional 
vendee’s obtaining sucli possession of ihe status and enjoynneiit cjf his 
vendor as entitle.s him to mutation of names. 1 A. 622 [Jollowvng 

1 A. 811 (F J1.)J • 

(iff'.B.)—'This was a decision under Act IX of 1871> 
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• Commeacement of time.*- (continued). 

(S) ]lortga^:>- 

In a fwit for pre-emption in retipect of property mortgaged by the owner to 
another, the former ctontinuing in posseKsiori paying interoat to the 
Jattor, tbo period of limitation in one year from the date of the deed - 
the fnot that thent was mutation of ii:inies in favor of the mortgagee at 
a later date not affecting the f|ncstioii. A. 237. 

(3) Mortgagee beoemlng purchaser 

In a suit for pro-oinptioii in respect of property which is sold to the usufruc¬ 
tuary mortgagee theroof, the period of one \oai' liegins to run from the 
date of the contriict of saie he«‘onniig ctnnpletcd hj payn>cut of the 
IiurehaBO-inoucy. 2 A. 40il. 

(4) Sale by person not in possession 

(a) Where aii ont-and-oiil sale is made by a person imt in possession, the fswt 
that the vondor was not in possession at the date of the sale would not 
prevent the sale tx'ing complete. The period of limitation in such a 
ease will have to be lailculated from the date of the sale, though there 
may lie some subsiM|acut contract bctweun the vendor and the vendee 
concerning the property. 43 P.K. 1900. 

(h) In the case of a-of property, the subjMft-mattcr of an unexecuted 

decree, a suit fur pre-emption lii-onght within one year of the vendor's 
obtaining possession in execution and from him the vendee's obtiiiiiiiig 
possession, wsis hold in time. H A.W.N. 227. 

(5) Bale of share in undivided zemindarl mahiU:— 

Limitutioii in a suit to enforce a right of pre-emption in respect of a share in 
an undivided zeniindari uuthal, begins to run from the date of the 
registration of the diKxl of sole, where there is a registered sale deed. 
4 A. 24 A.W.X. HG; 4 A. 179- 1 A.W.N. 170: 4 A.W.X. 

317 : 16 A.W.N. 40. 

(6) Bale:— 

The right of pre-emption aecrnes and time Itegins to run as soon as a sale is 
completed, no matter whether a sale-deed is executed or not. 11’.L. 
B. p. 208. « 

(7) Property in possession of tenants—Fraud :— 

Where the property H 0 I 4 is in possession of tenants, limitation eonunenoes from 
registration of sale; and a suit brought more than one year from such 
date will be barred unless fraud, within the moaning of S. 18, is proved 
to have been committed within a year from the date of registration. 

. 78 P.R. 1886. 

(8) Bale of potential ri^ht 

The right of pre-emption attaches to the sale of a potential right—(t.e.) a right 
to pcmsesHlon of a speoific portion of property reducible to physical 
possession ; and limitation for a suit for pre-emption will, in such a 
case, begin to run from the date of actual possession beiing taken by 
the vendee. 7 A.W.N. 285. 
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Act XY of 1877 (iNDUN LIMITATION ACt). 

* Commeacement of time.*—(conimued). 

(0) Purchaser being opposed in taking possession:— 

Whrro the purchiuier is oppoMcd, in obtaining posBesBion, by tfao vendor or by 
Kouio person claiming by an adverse title, time will begin from the 
date- of the vendee’s obtaining actual posHCssion ; hut not so, when the 
objection is by a mere farmer, whi> only claims to pay' a certain rent to 
the pui'cbaser. 3 VV.B. ‘JS15. 

(10) Adding.^qfw defendant after time 

Whoro, in a suit for pro-cinptioii, the vendee from the original vendee is added 
as co-defondant after the period of limitation has clapbcd, the suit 
iniisi Iw dismissed, unless the second sale con be proved to bo fiutitiouB. 
a5 P.R. lOOH-74 P.L.R. lOOT. 

(11) Accrual of right—Legal disability 

The provisioDH of S. 7 mjtrn, are applicable in computing the period of limita¬ 
tion in suits to enforce a right of pre-emption. 1 A. 307. 

/.—* Right founded on law.* 

Law to be applied:— 

When', iu a cose of pre-emptiou, the pro-emptor and vendor are Muhamma¬ 
dans and the vondett is a nou-Muhammadaii, the l.aw to be applied is 
the Muhammadiui Law. 7 A. 775 (F.B.). 

S.-'* Physical Possession.* 

(1) Definition ;— 

1u) ‘Physiciil possession’ is visible and tangibleposbcssion, and notmoroly such 
possession ns the natuiti of the subject of sale allows : 3 O.G. 184 (Bi) ; 
O'.q.) an er|uitv ,of redemption is not oupablo of phyBiciol possesBion 
and cannot U* the subject of pru-umption. 100 P.R. 1889 ; 1 O.C. 262. 

(Notk).— ('oiapwrc the words ‘ possession ’ in Act XIV of 1859, * actual posBOS- 
siuu ’ in Act IX of 1871. and ‘ physicaj possussion ’ in the present Act 
in the light of the remarbs of the Privy Council at 24 A. 17*5 C.W.N. 
888 (P.C.). 

(h) The expression ‘ physical ix>ss<>ssinn ’ means personal and immediate poH- 
^ ' session in the case of a house let to tenants, and the purchasbr cannot 

be said to obtaiji physicid possession so long as the tenants remain in 
the house even if they attorn to him and pay him rent. IS P.L.R, 
I'KWI; 140 P.L.R. 1904. * 

^c) ‘Possession,’ here, means actual, not constructive, poBseBsion. Time 
Iiegitis to run for a siiit for pre-emption only on the purchaser taking 
manual possession. 2 W.R. 5. , 

(dj The (ixprcssion ‘ physical possoesion ’ moans a possession cognizable by the 
senses, as oppo.ued to possession perceptible through the mind only. 2 
O.C. 9 (11). 

fej It implies some corporeal or perceptible act done which, of itself, conveys, 
or ought to convey, to the mind of a person, notice that his rj^t has 
been prejudiced : where an equity of redemption is sold, it cannot bo 
said that it is capable of ' physical poBBession.' 9 A. 234>a7 A.WJU. 34. 
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2.—* Physical posaeaslon.'—(continued). 
liXAMPLKS. 

(1) Sale in undivided Zemindari Mahal 

A share in an iindKidod Zemindari Mahal, in which the right of a eo-sliaror is 
limited to a share of the rents, is not .siisco]ttiblo of ‘ pli}'sical posses¬ 
sion.’ On sale Ilf such a share., the right of pre-emption would arise 
only when actual possus.sion is nhtaiiiecl by tho vendee by moans of a 
partition. iJ4 A. 17 C.W.N. 88H (P.C.); Of. ‘20 A. Hl.'S (F.B.); 4 A. 
Jl'l -I A.VV.N. llfi (F.B.) : 1 A.W.N. 140 : 4 A. 179--=1 A.W.N. 176; 
15 A.W.N. 46 : -1 A. 218.-‘2 A.W.N. 28 (F.B.) ; 5 A. 187--^2 A.W.N. 
212 . 

(2) Bymbolioal posteBBlon:— 

Mere-in eAuention under the Civil Prooodure Code, is not enough to give 

P rise to the starting point of liinitatiou for a suit for pro-emptiou. 

7 W.R. 195. 

(8) Receipt of rents 

Cunstrnotiv(3 possession (i.e.) possession by receipt of rents from tenants is not 
‘ physic'll poKsossion.’ 20 A. .815 (F.B.). 

(4) Actual PosBCBBion -. - 

The worfls-, in art. 10 of Act IX of 1871, uiuanl only such possession as 

the nature of the thing sold admitted of at the lime of tho. sale. 6.5 
P.R. 1888. 

(5) Bale of potential right :— 

Thu right of pre-emption atlaelics to the sale of a potential right, (i.e.) a right 
to possession of a specific portion of property : fi'.p.) a specific portion 
of an undivided house nalueible. to jjhysieal possession. 7 A.W.N. 235. 

(6) Bale of Bhamilat 

Whore the whole of the property sold does uol, admit of physical possession, a 
share of shaKnilat being included in the sale, and where tho sale is 
not cllec'te.d by a rugiste.rod dw'd, a suit for pre-emption would bo 
goverimd luit by tin's article., but by art. r20. 80 P.R. 1893. 

(7) Sale of equity of redemption :— ^ 

In the ease of--by the mortgagor to the niorigagee in possession, it can- 

iioi 1 m> said that there is any properly capable of ‘ physical possession,’ 
heeausij ‘ phyi|ieal ’ implies some eorporeal or perceptible act done, 
wliii-h, of iisclf, cunvoys, or ought to convoy, to ihu mind of a person, 
notice that liis right has bemi prejudiced. In such a case, tho pre- 
rniplor’n cause of action arises on the daie of the registration of 
• tho sale. 9 A. 234*.7 A.W.N. 24. 

( 8 ) Property in posieBBioii of tenant 

-mider an unoxpired lease is not capable of ‘ physical possession,’ unless 

the purchaser takes such possession as will enable him to exercise com¬ 
plete physical control over the property. Neither notice to the tenant, 
nor attornment by him, is sufficient. 48 P.H. 1884. Cf. 65 P.R. 
1883. No. ^4)Jupra. 
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2.—‘ Phyalcal posaeaaloa.* — (emtinwdj. 

• JiXAMPLES— 

(9) Sale of property decreed 

I’rtjporty dccroc'il by Court, but not token possesHion of by the d»icroe-holdcr, u 
(»i,pid)1o of physic:il poHseHHioii. Whero ti siUn is made by tbo doerno- 
hoider of such property before tiikiiig possession thereof in execution, 
a suit for pre-c'iuptiou brought within one year from tho vendor’s 
taking possession will be in time, 8 A.W.N. ‘227. 

(10) Bale of-a-share of a holding:— 

Thoiigli what is sold purports to Im a share of a lioldiiig, if the share, sold was 
separated and in the exclusive possession of the vendor, there would be 
no obstacle to the purchaser getting possession of tlie whole of the pro¬ 
perty sold. (Wl'.B. 1884. 

3. — 'Of the whole of the property.’ 

“ Whole property ” : — 

The words “physical possession of the subject of sale.” mean physical posses¬ 
sion of the whole of the property stdd, 12 .\.\V.N. 77. 

4.—’ When the lastntment of sale Is registered.' 

(1) Sale of undivided share 

As, whero an undivided share in certain property is sold, the. whole of the pro¬ 
perty docs not admit of physical possession being taken, the period of 
limitation against the pre-emptor runs only from Die date on wliieh 
the certificate of registration is endorsed on the deed of s*le. 10 I’.B. 

lasi. 

(2) Sale of share in khata, shamllat and manorial rights 

Where the whulo of the subject of the sale dotis iiril admit of physical possession 

as in the ease of a--, t.ht! periiid of limitatiuji in a pn>-t'mptioii 

suit must Ik! reckoned fn^m the date on which the instrument of sale 
v.HS registered. i)7 I’.K. IRSO ; 10 P.R. 1881; 23 P.B. 1882 ; 158 P.R. 
1882 ; HI i‘.E. 1886. • 

(3) Sale of an undivided share in a holding 

Where a share of an uiulividixl holding is sold, no fii-ld'^ being .specified, the sale 
not being one wliieh adinilted of plivsieal jiossessiun, the period of 
liiriitaliou must bo eah-nlated from the dale when Die instrument of 
sale was registered. 23 IMl. 1882, 

( 4 ) Bale of separate holding including share in shunilat 

Whore a sale includes a share iu shamilni, even though the greater part of the 
lifilding may (MUislst of a separato holding, the whole subject-matter of 
iho sale not licing capable of physical possession, the period of limita¬ 
tion for a suit for pre-emption is one year from :uo date of Kgiatration 
of Dio deed of sale. 85 P.R. 1889. 

(5) Bale of equity of redemption 

As an equity of redemption is aii incorporeal right, which does not admit of 
physical possession, in the case of a sale thereof, limitation w’oold begin 
to run from the date of registration of the deed of sale. 68 P.B. 1864; 

9 A. 234=7 A.W.N. 24. 
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* 4.—* Whmii the Instrumeut oi sale Is registered,’—(cmiHnued). 

(K) Sale of an Intangible thing * 

When the aubject of sale is an intangible thing, as in the case of an undivided 
share in an undor-proprietary holding, limitation for a suit for pre¬ 
emption must be computed from the date of the registration of the 
sale. *i O.C. !). 

(1) Sale of a ihare in undivided mahal 

A suit for pre-emption in respect of the-limitation must be computed 

from tho date of registration of the of sale. 4 A. 24 (P.S.)-1 A. 

, W.N. 116; 4 A. 179=1 A.W.N. 176. 

(A) Plea of limitation aa a bar to suit 

' Tho defendant who pleads limitation must show that he was in possession more 
than a year before suit. \WB. (1864) 117. 

VJ) Antedated sale—Burden of proof 

Whore, in a snit for pre-emption, tho plaintifi alleges that the sale deed of the 
defendant-vendee has been antedated, it is for the plaintiff to prove the 
* plea, failing which and failing proof of the fact that tho vendee took 

possession within one year prior to suit, his suit will bo burred. 8 W. 
K. HAS. 

11, —By a person against w'lioiu One year. The date of the order, 
a^ order is passed under 
sections 280, 281, 282 or 
335 of tho Code of Civil 
lV»cedure to establish 
his right to, or to the pre¬ 
sent possession of, tin; 
l)ro})erty comprised in 
the order. 

I 

(Old Acts.) 

■_There was no article in Act IX of 1H71 exiudly corresponding to tins arti¬ 
cle ; blit s. 246 of Act VIII of 1859 (the old Civil Procedure Code) cojyitaiiied u 
limitation-clause allowing a [leriod uf one year for suits of the desoriptiuii 
Ttaeutioned in this arlicde; that limitation-clause was repealed by Act IX of 
1871, and wa.s not rc-eiiucted. The article in Act IX of 1871 very nearly ap- 
prochiijg the descriyition of the suit mentioned in this article, was art. 15, which 
ran as follows 

*• To|dter or set aside a decision or order of ii Civil Court in any proceeding 
uMter than a suit -one year—tho date of the final decision or order in the caae 
by a Court competent to determine it finally." 

Act Xn'of /ftS9 To hhUb t-o alter or get aside, ewnmary decisions and orders 
S, /, cl. 5. of any qf ih-e Civil Courts not estahlitiied by Royal Charter, 

» when aurh mU is maintainable—the period qf one year from 

" tbe dale qf the fnal decision, av'ard, or or^ in the case^ 
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Act XY of 1877 (iNi>UN limitatiok act). 

(Old Aots).~(e0niu»tw(2). 

Act X/V of 1859 To suit« to tot aside the saJle of any pro}ierty, mocmhle or 

S. 1, cl.immoveable, sold under an execution of a decree qf any Ciril 
Court not eslahlinhed hy Uoyal Charier, when such suit is 
mfiintainable—the period of one year from the date at which 
such sale was confirmed or loould otherwise luive become final 
ami conrluMve if no such suit had l)eei% brought.^ 

(XTottta) 

Scope of article. 

(1) Meceuary eondltioni:— 

Tlie r-ssuntial oonditioiia rMjuirud for a nuit to fall under S. SWH, Civil Procisdurc 
Code, and consequciilly, under thia article, are :—an attachment; the 
' preferring of a claim; investigation into auch claim and an order allow¬ 
ing or disallowing the chiiin, 10 A. *179. 

(9) Determination of rights 

A suit under S. 283, Civil I’rooeduru Code, must be deteriniiii«d b;j ascertain¬ 
ing the rights of the parties at the date of the adverse order. The 
defendant setting up a prescriptive title by adverse possession, must 
show that ho bad completed his title by such possession for over 
twelve years at the date of the order. IH B. 2G0. 

(3) Contrast betveen this artiolo and art. 13:— 

(a) This article is applicable only to orders passed siiecifioaily imdor 8s. 280 
to 283 and 986 of the present Civil Procedure Code: whereas, art. 
13(«art. 15 of Act IX of 1871) is applicable generally to orders in 
pi-oceedings otlier thou snits. 12 .M. 294 ; 8 M. 82. 

So, a suit hy a defeated claimant, (the claim having boon dismissed under S. 240 
i>f Act VTII of 1869), for csLablishmciit of his right to posscasion, 
brought more than one year from the date of the order, .but within 12 
years from the date of his dispossession, Vras held to bo in time. 12 M. 
294. 

So, also, a suit by a defciitcd claimiint (the order being passed not under 8. 336 
blit under S. 332, of the prcstsnt Code) to recover possession more tiian. 

* one year from the date of the order, hut within twelve years from his 
dispossession, was held to be in time. 8 M. 82. 

(Compare 4 C. 610=3 C,L.B. 26 ; 9 C. 230=11 C^.B. 30S ; 8 C.L.B. 64 ; 11 G. 
Tj.B. 443 ; and 8 M. 134 infra at p. 706). 

(bj A suit by a defeated claimant to rocovor property attached and sold in exe¬ 
cution of a decree, is regarded as one to sot aside a summary order fall¬ 
ing within the pnrview of art. 16 of Act IX of 1871, corresponding to 
art. 13 of the present Act, and governed by the one year’s rule. 4 B. 
611; 4 B. 21; 4 B. 23 (note); 9 B.H.C. 205; 18 B. 260 (262); 1 A. 881 
(FJI.); 3 M.H.C. 220. 

But, see (1) 4 C. 610=3 G.L.B. 25 and 9 G. 48, which hold that such a suit was 
not one to set aside a summary order under art. IS of Act IX of 1871 
and that it was consequently governed the twelve yearn* mlg; 
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Scope of article.— 

(!i) also 9 C. ‘iBOaall C-L.B. 903, which hold that a suit (brought after 
the present liimitatioM Act) In ostablish tho diifoatcd claiuiiiiit's right 
to, and for recovery of possession of, property in rospoct of which the 
adverse order vras passed when Aet VTII of 1859 (the old Civil Proce¬ 
dure Code) was in fortic, was governed ))y the twelve years’ ruU 

(>li also, 8 O.L.B. 54 and 11 O.L.R. 44.'l, which held that a suit by a 
defeated claimant, [luoru than one joar after tho adverts order under 
S. dl4G of tho «»ld Civil Procedure Code (Act Vlll of 1869) but within 
two years after Act XV of 1877, fcl. ‘2 ,.f vi'lnch gave an extenaion of two 
years, came into force,] was in time, iNu'iiiisn the period of limitation 
therefor was not one year under art. 15 of Act. IX of 1871 (=art. 18 of 
the present -Act) but twelve years under the general article. 

Compare 8 M. 184, which held that an order, under S. ‘209 of tho old Civil Pro¬ 
cedure CcHle, VTTI of 1859( = S. 885 of the present Code), did not lose 
its tjffect oven though it |S. 269) w'as roiwaled on the 1st October, 1877. 
and that the purchaser, against whom such orde.r was passed, could 
not st'.t up his right unless he h:id sued within oue vear t>f the adverse 
order, to have his right to possession established. 

(4) Salt Againit auotion-purchaBer : — 

The auction-pnrethaser, as well as tin* decree-holder, is entitled to the Ix'iiefit of 
the one year’s rule contained in this article. Ifthedcfeatcd claimant’s 
suit is jiot brought within one year, the iiuction-purchaser will be en¬ 
titled to succeed on the sti-ength of the bar by limitation. 1 C.P.L.R. 
d; 74 P.li.R. 1901 : 1 O.C. 88. 

(5) Judgment-debtor not neceiesry party to claim-proceedinge 

t The judgment-debtor is not necessarily a party to the investigation of a claim. 

Whether he is or is not a party, will depend on the circuinstanees of 
each case. If he i« a parly, he will Ixi bound by this article to bring a 
suit to establish his right within one year of the adverse order. If ho 
is not, ho will neither he affected by the order, nor limited by this arti¬ 
cle to a period of one year within which to sue for the cstahlishinont uf 
bis right. 15 C. 674 -.ISM. 366; 17 B. 629 ; 11 B. 114 ; 3 AMB33; 1 A. 
W.N. 24 : 1 M. 391: 2 B.L.R. Ap. 49; 6 M.IT.C. 410 But see 4 M. 
11.C. 472 (F.B.) contra. 

(C) Clidm in execution of mortgage-decree 

.4s the procedure prescribed by S. 278, Civil I'rueeduro Code, has no application 

j in the case of a luortgage-decroe for sale, tho statutory bar contained 
in S. 283, Civil Procedure Code, docs not operate to exclude a suit by 
either party, whore such a procedure has Iwon adopted. 1 C.W.N. 701. 

(7) Butt lor goods illegally sold 

A suit by a defeated claimant to follow, in the hands of the auction-purchaser, 
goods illegally attached and sold, is governed by this article. 7 C. 608 
8 . 
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Apt. Act xy of 1877 (|N 1 >UN limitation act). 

Scope of article.— 

(R)* Bolt by defeated olaimant fbv eompeniatloa :— 

A suit by a defeated claimant for compensation for attsdunent and sale of some ' 
cattle, is not governed by tbis article but by art. 29. 7 C.P.Ij.H. 77. 

(9) Property told inbjeot to mokarari intereet:— 

Where, on the allowance of a claim by a Mokuraridar, the property is ordered 
to lie sold subject to the vwkurari, and the dooree-holder-purohaser 
brings a suit, more than one year from the date of the allowance of the 
claim, for a declaration that the mokura/r-i was benaniee and fraudu¬ 
lent, the suit will he hatred. 24 G. 56h. 

(10) Claim in reepeot of debta attaehed 

Tbo words ‘ possess ’ and ' pohsessioii,' in Ss. 278-283 of the Civil Procedure Code, 
include constructive puisajssiou, or possussion in law, of debts and 
other intangible inopertj. An order passed on a claim regarding such 
property is subject to the o^icration of this article. 27 M. 67 13 M.L. 

J. 407 (P.B.) 

CnmjMre 4 B. 82H and 22 W.B. 30, which held that there could be no application 
under S. 278 nor investigation under B. 280, Civil Procedure Code, in 
respect of u prohibitory order attiushing a debt. 

(11) Order under Aet XV of 1882, S. 37 ;~ 

Whore a claim to attached property bled in the Presidency Small Cause Court 
of Calcutta, is disallowed, no suit to establish the right claimed by the 
claimant is maintainable, as the order is, under that Acst, final, 18 6. 
296 ; 23 C. 778. 

(12) Suit oAainit i^rloulturlat—Deduction of time : — 

In computing the poriod of limitation for a suit, under this article, against an 
itgriculturist in any local area for which a Conciliator has been ap- 
pouited, the tiuie intervening between the application to the Conciliator 
and a grant, by him, of the ru(|uired certificate, must be excluded, 
8 B. 411. • 

(13) Suit by defeated decree-holder :- 

A decree-holder, an attachment pitwod by whom is released on a by a 

third party after invepStigation under S. 280, Civil Procedure Code, is 

* limitod, by this article, to a period of one year to sue for a declaration 

that the proxierty released belongs to hJs judgment-debtor. 16 C. 521 
»15 I.A. 123 (P.C.). « 

(14) Ord«r not under Be. 880-882 or 8. 388, Qlvll Proeedure Code 

Whore the order passed on a claim was one passed under S. 269 of the old Code 
* and not one passed under S. 335 of the present Code, it was held 

a suit (after Act X of 1877 came into force) for the ostablisfiment of the 
defeated claimant's title and for confirmation of possession, was 
governed not by this article but by art. 120. 9 C, 16-3 =>11 G.L.B, 409; 
11 G.L.B. 863. 

(16) Order against trustee, whether binding on benefldarles 

Where the trustee of some settled propwty was a party (and the beueficiarier 
wete not parties) to a olaini proceeding in exeeutionof a deoiee 

VI 91 
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Act Xlf of 1877 (iNDUM l.lJfflTATlON AOT). [Art. a 

Scope of article.— ('ftwiimted/ 

one of the bouoficiaricH, tho order iiiAdo against tho trustee could not 
affect the different inturosts of diflorent classes of beneficiaries, oven 
asstmiing tliiit it could bind the heiieticiarie.B. JOB. 1 (atpp. Tiaiid 13). 

(10) Givi] Procedure Code, B. 332 

An order under-does not fall under this article, becarjse this art. does 

not spocificully meittioii orders under that section. 8 M. 82 ; I'i.’il’.R. 
1894. 

(17) Mo ba^ to enforce mortgage lien:-- 

An unKUCce.ssful objccuir under S. .‘135 is not precluded by this article from 
enforcing his Jnortgage lien, more than one ywir from tlie date of re- 
joccion of his objection. 29 C. 2.5. 

IS'oTK.—l-fero the rnoiligiigen sues, not to estahlisli liis right to the property hut 
merely to rocovor a debt, owing to him on the liainlity of the property. 

(18) Sait by purchaier from minor;— 

Where an order is passed against a minor under S. 335 and the latter assigns 
his rights to a stiiaiiger, tho lattei' cannot succeed in recovering the 
property from the party wlio was saccessful in the summary pr<icoed- 
iiigs, iiuiess a suit had i>cen brought within one year from the date of 
the adverse order. 28 U. 730 r4 Bom. L.R. 518 ; [9 C. 00.3 (F.B.)and 
25 0. 409].. 

(10) Order under 8. 335, Civil Prooedure Code 

An-, after invostigatioii, in favor of, or against, an auction-purehnscr. 

In governed by this article. 7 M.L.J. 310 : OM.L.J. 331; (i A.W.N. 08, 

(20) Suit nominally for partition 

.K suit, jiominally for partition, but in substance fi>r recovery of the very property 
the plaintiff failed to secure jiossi^ssion of in a proceeding under 8. 335, 
Civil Prooedure Code, will Ihj barred if l>rought more than one year 
from tho date of tho adverse order. 3 Bom, L.R. ,504. =2G B. 140; 
12 B. 025. 

(21) Suit by defeated auction-purehaser 

An anction-purcliaser, against whom an order was passed under 8. 208 of the 
old Code ( -8. 335 of tho present Civil T’rocedure Code.), having 
brought a suit more than one year after the date of the advenio order, 
the mterral hdViiig been occupied by proceedings to get a registered 
certificate of sale, it was he.ld that the suit was barred. 10 B. C04. 

Applicability ot article. 

* (A) The article inappli(»thle.— 

(1) VhU article will be inapplicable: —whoro orders are not passed on claims 
0)1 invest igiiiiion or on tho merits, such orders not having any conclu- 
.^ive effect. 22 B. 875 ; 4 B. 21; 3 A. 504 ; 5 B. 440; 12 C. 108; 12 C. 
L.R, 550; 2 W.R. 2C3; 6 N.W.P.H.0.185; 3 M.H.C. 139 ; 18M.265 ; 
16 C. 521 (P.C.)»15 LA. 123 ; 15 B.L.R. 228*24 W.R. 75«2 I.A. 210 

(PX.). 
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Act AY of 1877 (indian limitation act). 

Applicability at article* — (amHnued). 

EXAMPLES. 

(a) Claim ordered to be notified at sale:— 

(1) \Vhcru a claim is neither siwcifically allowed nor disallowed— (e. g.) when 

it is ordered to lie notified at the sale. 7 W.E. 252 ; 11 C.L.ll. 3.52 
{dinliiujiiishing 7 W.R. 2«}; 21 W.R. 13.S; 22 W.R. 39) or 

(2) Where the attached property is ordered to Iks sold subject to the claiuianl's 

lien. 20 W.R. -393. 

• w • * 

(b) Court’s declining to investigate:— 

Where the Court declincH to investigate the claim and pass orders under the 
oluim>suctions (Ss. 27K to 282, or S. 385, Civil Proooduro Code), hut 
refers the parties to a regular suit. 27 M. 25; 1B. 21; 6 N. W.P. 185; 

. 3 Sr.ll.C. 139. {Vcnqnr» 2 W.R. 203.) 

(c) Claim dismissed as late:— 

Where the claim is dismissed .w preferred too late. 11 W.R. 361. 

(d) Attachment raised :— 

Where the pailicular altai-.hmont in respect of which the cl.aim is preferred is 
raiscil on payinnnt of the decroc'iunouiit, or on any other ground, 
thoiigh the order is passed after investigation. 13 B. 72; 7 B. 40H ; 18 
B. 241; 81 C. 228 ; 8 C. 279 = 10 C.L.R. 204 ; Cf. 11 W.R. 134 =2 B. 
L.R.A.O. 254. 

(e) failure to adduce evidence :— 

-Where the claim is disaUowcd on the ground that the claimant failed to nddiicc 
any *evidonoe. 1 C.W.N. 24. Cmupare the cases noted in No. 1, under ^ 
heading (B.) infra. 

(f) Misdescription of attached property :— 

Where the claim is dismissed on the sole ground that the boundaries of the 
property as attached and those as d^cribetl in the sale deed of the 
claimant do not talh/. 12 C. 108. 

(g) Withdrawal of claim :— 

Wliere the eliiiniiiiit withdraws his claim and his petition is dismissed without 
* any investigation. 18 lil.^65 ; 5 B. 440. 

(h) Want of identity of property 

Where the claim is dismissed on the groimd^at the clainninl’a proiwrty had 
not liucn attiiulicd. 18 M. 316 - 5 M.L.J. 148. 

(i) Dismissal of claim for default:— 

Whore the claim is dismissed for want of prosecution, i A. 504 ; £7 P.R. 1904. 

(j) Inapplicability of law :— 

Where a claim is dismissed on llie ground that the section under which it was 
put iu is not applicable to it. 7 W.R. 441. 

(2) Definition of‘investigation’ 

The term ' investigation ’ in S. 280, Civil Procedure Code must bo understoo.' 
as such investigation as the nature of the case admits of, the extenv 
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^?ib A^ XY of 1877 (INDIAN LIMITATION AOT). 

AppUcabinty of «r/lcle.— 

* o 

' whereof not being fixed by the t'laim-!«eotionH of the Civil Procedure 

Code. 15 0. 621 16 LA. 123 (P.C.) : 27 C. 714. 

is) Ord«|f paised against mlnoi*:— 

Whore an order is piusod against a minor under the Court of Wards, the pro¬ 
ceedings not having been instituted with the sanction of the Court of 
Wards, and such ward institutes a suit, after attaining majority, for 
recovery of the property covered by the order. 27 C. 942*=4 C.W.N. 
405. 

(4) Baft by unauoeeasAil deeree-holdep:— 

Where tho decree-holder, who is unsuccessful in the claim-proceediiigB, sues for 
a doolaration that another decree, in cxcuiiliuTi of which tho claimant 
got possession of the attached property, was frnudalont and collusive, 
the suit will be governed b)' art. 120. 1:1 G.L.B. 1:19. 

(5) Suit outaide acope of 8. 983, Civil Fpooeduve Code :~ 

A-itc.p.) a suit by a deorcc-holder, against whom an order is parsed, lor 

11 declaratic'ji that the sole under which tho successful claimant claim¬ 
ed is unreal, or that his own (denroe-huldvr's) mortgage is encitlcd to 
priority over the claimant's sale, is not governed by this article. 

12 C. 463. 

(B) The article will be applioable-.— 

(1) Default of elaimant 

Where tho adverse order is^iassed without investigation, owing to the claimant's 
failure to let in any evidence or to his letting in insufficient or unreli¬ 
able evidence, or to his absence, such an order operating as though it 
was passed after investigation. 24 W.B. 411; 21 W.R. 409 ; 22 W. 
R. 39 ; 20 W.R. 34.5 : C TSi.W.P.H.C. 185; 12 C.L.R. 43. 

Compare 19 A. 253(F.B.)-17 A.W.N. fiO. Compare 1 C.W.N. 24 No. fe). 
lit p. 709 supra. 

(2) Oeeree-holder’a ault to declare liability of whole property 

Where a mortgagc-docree-holdcr sues to establish his right to bring the whole of 
the mortgaged property to sale, the shares of tho mortgagor's oo-par- 
coners Iteiiig released from attachment on their claims. 12 C.L.B, 
•574 (distinguishing 10 B.Ij.R. 200.) 

(3) Reveraionory intereata 

(aj Where a reversioner's objection to tho attachinont of propcrtiy mortgaged 
by a widow was disallowed .and he sued to have it declared that the 
mortgage was invalid as against his reversionary interest: held that 
this article applied, and that the suit was maintainable. 122 P.L.B. 
1904. 

fhj Bat a reversioner, against whom an order is passed under tho claim-sections 
in execution of a decree against the widow, will not, on account of his 
omission to sue under this article, be debarred from recovering the 
property after the widow’s death. 2Q^B. 801. 
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lot XIT of 1877 (indun limitatioh aot). 

iA\ vim A. m ^ Bftect oi i»00r. 

^ Effect of order 

(aj An order panned in alaim-prooeedinge, whether under Be. 276'St82 ar under 
S. 3S6, wni, unless a regular suit is brought within the period prosoribed 
under thin urtlole, be ooncinsive so as to prockido the unsuccessful 
party from sotting up his right in any future proceedings. 14 B. 372 
(376, 377); 1 A. 381 (F.B.); 9 B. 3fi ; 27 M. 25 ; 1 A. 641; 17 C. 260; 
15 C. 621 =15 I.A. 123 lP.C.) ; H M. 606 ; 4 M. 302 ; 4 B. 611: 22 B. 
3 M.K.O. 220. 

Cmnparc 19 A. 25B (F.B.). 

(h) An order rojucling a claim under 8. 261, Civil Procedure Code, gives the 
auctioTi-puFchasur a title against the claimant, unless the order is set 
aside by a suit; such suit can lie brought only within one year and 
under this article. 17 C. 260 [rpfetriiuj t*) 15 C. 621 = 161.A, 123 (P.G.).] 

(t:) The party against whom an order is passed under the claim-soctions, can¬ 
not set up his right in dofcnce or in attack unless he sued, under this 
article, to have sneh right established. 10'M. 367: 8M. 506*, 4 M. 
.302; 22 B. (>40; 12 B. 231 ; !1 B. ;35 ; 4 B. 611; 1 A. 381; 27 C. 714. 

(d) The order wuiJd have the same effect even when the subject of the claim 

lias passed from the hands of the defeated claimant. 27 G. 714. 

(e) Where a property is released from attachment in consequence of the claim 

of an intervenor, the attaching creditor must sne, within a year from 
the order of release, for a doclanition that the property is liable to his 
decree, Ctberwiso his right will lie barred. 7 W.R. 466. 

(f) Bo, also, a defeated claimant. 6 A.W.N. .808; .8 A.W.N. 19; 4 A.W. 

N.26. 

Suit for deolaration—Representative capacity of Judigment-debtor 

(g) Whore the brothers of a judgment-debtor succeeded in getting their shares 

in a property released from attachment, in execution of a decree for 
rent, and the docree-holdc.' brought a suit, within one year from the 
adverse order, but more than throe years after the rent fell due, for a 
dcclaratinn that the shares ol the successful objectors were also liable 
tn the decree Ixicause the same was passed against the. judgment-debtor 
in his representative capacity, such suit was field to be in time. 23 G. SOS. 

(b) Where, in substance, a person comes i^i as representing a deceased 
claimant under 8.281, Civil Procedure Code, and supiiorting the objec¬ 
tions, the mcie fact of his happening also to be the legal representative 
of a deceased judgment-debtor, would not make him a ‘ party to the 
suit' within the meaning of 6. 244, Civil Procedure Code,; iioc the 
order on the claim an order under 8. 244. 8 A. 626. 

NeoeHity for a luit 

It is only where the summary order under B. 269 of the old Code (:=S. 335 of 
the present Code) was inconsistent with the defeated party's claim, fiiat 
the latter was bound to bring a suit within one year; otherwise, not. 
|1 B.H.C. 174, 
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(Old Law.) 

(1) Wkviv, befort* IX of 1871, ji suit was brought by the defeated 

L'liiiiiiinit or decree-holder, not to set aside a summary order, 
but to iwover possession on the strength of title to iKwsessioii- 
it wns /teM tliat the suit wiis not governed by the one year's 
limitation rontnined in s. 1 cl r» of Act XIV of 1859, bnt by 
the twel ve years’ rule contained in s. 1. cl. 12, Jhid. 6 W.ll. 69. 
8 W.R. SKI; 8 W.R. 7;l; 7 W.R. 256; snch a .suit not being one 
necessarily " to .set aside an oi'dev of a Court ” within the niean- 
ingofa.rt,'j5of Act IXof 1871. II 11.6711; 4 C. 610=3aL.R. 25: 
Also, whei-e the suit was for declaration oi right and oontirmatiou of 
possession. 12 W.R. 33. 

A suit by an nnsiicceesful clHimant in posses.sioii of the attached pro¬ 
perty, for conHrmat'ion of [lossesBiou luul to he brought within 
one year of the order. 21 W.R. 13-'l. 

But SCO contra, 7 N.W.P.H.U. Iia. 

I'.nmpare 7 N.W.P.H.C. 226. 

(2) S. 269, Act VTll of 1859. couteTiiplated that the person in»t in 

• iietnal jtossessinn should sue and not the person in possession. 

7 W.R. 87. 


12. —To set a.side any of tlio fol- One year. 
lowing sales 

(a) sale in e,\ec.ution of a decree 
of a Civil Court; 

(bj .‘*alc* in })ursuancc of a docroi' 
or ordor^'^ of a Collector or 
otJiin* officer of revenue ; 

(r) sale for arrears of (Govern¬ 
ment revenue or f<»r any 
demandrccovcrable its such 
arrears 

(d) sale of a patni taluq sold for 
current, arrears of rent. 

Ejcpln-u-a-iwn .— Inthi.sclau.so ‘ patni’ 
inelndes am* iiirermodiate 
tenure saleable for current 
arrears of rent. 

(Old Acts.) 


When the sa-lc is 
confirmed* *', or would 
otherwise have be¬ 
come final and con¬ 
clusive had no aucli 
suit boon brought. 


[Art. It of Act IX of 1871.—tSume .'i.s above. 

N. /, cl. o/ Arf XIK Qf 1859 ,— In effect namn an abrwe.] 

(IToteB) 

Scope of Article. 

A.—Article inapplicable. 

Where n. sale in execution is null and void lor want of jurisdiction in the Court 
oi'dor.ug it or for other causes, or it does not affect a stranger's interest 
mid bind him or there is no occasion or necessity to sot it aside, this 
article will not apply to a suit to sot it aside or to a suit whiob bos tho 
indirect effect of seiting it aside. 
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Act XV of i677 (INDIAN LIMITATION ACt). 

Scope of article.— •f'confintteclj. 

A.—Article inappliCBbJe—fcontinuefO- 

EXAMPLES. 

(1) Property not belonging to judgment-debtor :— 

Wh«i’c the suit is to set aside a KiUo of property not belonging to tlie judgment- 
debtor, but to a stranger who has no notice of it: such stranger may 
treat it as a nnUity and suo to recover the property at any time within 
■twplve years frtnn the date of his losing possession 26 A. 346= A.W. 
N. (1904), 35 {distinyitishing 25 B. 337); 5 A. 614 = 3 A.W.N. 165. 

(l-a) Two sales of the same property :— 

Where theru arc two sales, in execution, of the same property and, after the 
first sale, no interest in the property is left for a sucond sale, there is 
no necoRsity, on the part of the first purchaser, to seek the cancellation 
of the second sale, the titln acquired by him being unaffected by the 
second sale. 25 C. 179=24 T.A. 170--=! C.W.N. 03!) CP.C.). 

(2) Want of jurisdiction :— 

Where the Court ordering a sale in execution has no jurisdiction. 18 C. 526 ; 
5 A. 614=3 A.W.N. 105 ; 16 A. 324 ; 70 P.R. 1890. 

(3) Confirmation of sale after reversal of decree 

Where a sale is confirmed by a Court after the reversal, in appeal, of the decree 
under w'hioh it took place ; such confirmation being one without juris¬ 
diction. 2 B. 540. 

(4) Sale against S. ago, Civil Procedure Code :— 

Whore the sale in execution is in violation of the rule contained in S. 290, Civil 
Procedure Code : (i.e.) when it takes place before the expiry of thirty 
days from the proclamation. 7 289 ; 11 A. 333. 

But sec 21 C. 66 (P,C.)=20 I.A. 176 uinlcr Heading B, infra. 

( 5 ) Omission to bring in legal representatives : — * 

Where there is an-of a Judgment-debtor and to follow the procedure 

pr(‘acrjl)ed by Ss. 233 to 248 of the Civil Procedure Code, a sale in exe¬ 
cution becomes a nullity. Per Paiisons, J. in 21 B. 424 (F.B.). • 

• 

(6) Decree against minor not properly represented : — 

Where the decree, in execution of which the sale took pb\ce, was against a 
minor, who was not properly represented in the suit. 12 B, 18 ; 11 B. 
130 

(6-a) Suit by person not party to sale 

Where the suit is by a stranger to the dcoi-ce and execution-proceeding, whoso 
property is sold behind his back, there being no necessity in such a 
case to have the sole sot aside. 20 M. 118 (P.B.)=7M.L.J. 62; 18 M. 
478: 5 M. 54 ; 4 M. 178 ; 9 C.P.L.R. 113 ; 3 C.P.L.R. 1G2; 6 B.H.C. 
A.C. 139 : 1 L.B.R. 63 ; 10 A.W.N. 224 ; 7 W.R. 256-B.L.R. Sup. 
Vol. 648 ; 8 W.R. 358 ; 9 B. 86 (91). 

Bat see 7 M. 258, which holds that even a stronger to the sale ought to sue 
under this article. 
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Scope of article.— 

A.—Article inapplicable—^conlmueti;. ' 

EXAMPLES.—/ coHtimiedJ. 

(7) Sait .for declaration that PlaintiiTa interest was not affected:— 

Where the suit is for a declaration that a purchaao by defendant does not affect 
plaintiff's iiitorobt in the ])roperty sold. 25 G. 179=34 I.A. 170 (P.G«); 
30 B. 577 (581); U/. 33 A. 388-38 T.A. 118 (P.C.) and 24 B. 485 (455). 

(8) Suit in personal capacity—Decree in representative capacity:— 

{a} Where the suit is by a person in his personal capacity to set aside a sale 
in execution of a decree obtained against bim in his representative c:i- 
paoity. 9 G.L.B. 18. Compare 7 B. 186. . 

(b) Also, where the case is converse. 9 B. 109 ; Cotiqiare 7 B. 188, which is 
almost to the same effect. 

(9J Decree againet tenant—Suit by landlord :— 

Where the suit is by the landholder for a declaration that a sale, in execution 
of a mortgage-dccreo against the occupancy tcmiut, was invalid. lUid 
for the ejectment of the purchaser, 10 A.W.N. 69 ; 8 A.W.N. 154. 

a 

(10) Suit by Hindu son—Decree and sale against father : ~ 

Where the suit is by a Hindu son for possession of bis share of ancestral pro¬ 
perty from a purchaser of father's interest in execution of a decree 
against the latter jilouc. 1 A.W.N. 109. 

(11) Suit by members of a Malabar tarwad:— 

A-^to recover land sold in execution of a decree in a suit which was 

brought against a person who was, but was not sued as, karnavan, and 
in which it was not iillegod that the dubt was a tanoad debt,—is not 
governed by this article. 7 M. 512. 

(12) Mortgage by Mahomedan mother—Suit by son:— 

Where a suit was by a Mabomodan son, on attaining majority, to recover pro¬ 
perty mortgaged during his minority by hia mother, an uucertiffcated 
guardian, and sold in execution of a decree obtained against the minor 
as represented by the mother. 5 O.G. 197. 

(13) Suit to recover plaintiff's share:— 

Wliere the plaintiff brought a suit to recover his share in a certain*property, 
the defendant having purchased his (plaintiff's) co-sharer's share and 
having taken, possession also of plaintiff's share. 24 W.B. 302. 

(14) Judgment-debtor's not having saleable interest:— 

Whore the suit is to set aside a sale on the ground of-. 9 W.B. 199. 

(15) Cettificate not in conformity with sale:— 

Whore a suit was to recover possession of property by a person dispossessed 
under a certificate of sale which was not conformable to or warranted 
by the sale itself. 7 W^.B. 253; 17 W.B. 429. 

(16) Sale subject to plaintiff’s claim:— 

Waere a suit was to set aside on execution-sale which took place subject to the 
plaintiff's claun. 7 W.B. 262. 
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Scope of article. — (continued). 

• A.—Article inapplicable.— 

KX.4M PLES—(couchtded). 

(17) Suit to set aside fraudulent deed: — 

Whrjre the suit was to set aside a fraudulent deed under colour of which a sale 
was ft W.R. 301}. 

(1H) Claim on proceeds of sale : - 

A (‘lai]iij[)y a puisne niurtpagee on the proceeds of sale of the mortgaged pro¬ 
perly sold ill C3fi>cution of the decree ublainud by the first mortgagee, 
where the sale is admitted but not sought to be sot aside, is not 
govcrui-il by this article or art. 13. 0 M. 57. 

(I'.l) Suit for redemption 

A - - , by the ahsigiiw' of a mortgagor, as against the mortgagee who brought 

the mortgaged property to sale in violation of S. 95) of the Transfer of 
Properiv Act and purchases! it himsolf, is not governed by this article, 
it not being iiieumbciit ou the mortgagor to bring a suit to set aside 
sueh sal(‘. ii Bom. Ii.lt. 1):V2. 

(510) Fraud 

The arlieh' is nut applieal)]i; to a suit to sot aside an execution-sale on the 
ground of fraud, ft A, dOfi—4 A.W.N. 340. 

(91) Reversioner's suit—Fraud and collusion :— 

A-for setting aside a sale in execution of a decree against the widow on 

the ground of fraud and collusirm lietween her and the decree-holder, 
is not governed by this article, l)oc.aiise he sues, iiul as a person hound 
tt) set aside the sale, hut as one soukiug a declaration that the sale is 
not binding on his rcvursioiiarv interest; art. 05 will govern such suit, 
11 B, 119 fCm/ifiarc b B.H.C.A.C. l.li); ft W.R. 305.) 

99) Where there is no claim and no order: 

The article has no application where no chuni has been preferred and no order 
has been passed at all under the cbum-ilbctjons. 18 M. 13 (17). 

(■Note)— Jti’od awl CmHimre the easL's uollocterl under heading A —under Cls. (6) 
■iiid (c) injra- ai> pp. 718 luid 719. 

• B.—Article applicable. 

(1) Where a sale is merely irregular but not mid, the Court having liH juris- 
dietioji, throughout, lo execute the dojiree and to order sale of property 
lliui-eiii, it will be valid until set aside. Hence the necessity for setting 
it aside by suit. To suits of that.dobcription this article has been 
b(dd to apply. 

EXAMPLES; 

(aj Sale without notice to proper legal representatives;— 

Where a solo took place without notice of execution to the legal representatives 
of a deceased judgment-debtor, or after notice of execution given to a 
person who was supposed to bo, but in reality was not, the legal fepre- 
seutative. 26 B. 337 (P.C.)»27 I.A. 216-2 Bom. L.B. 927-10 M.L. 
J. 368 -6 O.W.N. 10; Comporf 80 0.142 and 10 M,L.J. 126. 

TX 92 
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(c) 


(d) 

(f) 


(f) 


( 9 ) 


00 
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Act XY of 1877 (INDIAN MMFJ'ATION AfT). 

Scope o# article.— (ixmtiniied). 

B.—Artiole applicable.-- {coHiimw'd;. 

FiXAMPLES.— (emiinued). 

Relief dependent on annulment of sale:-- 

Thongh, where the relief aeked for ik difTerent from the annulment of a Hale it 
is dependent on the cancellation of snh*. Ihid, 

Sale against S. ago, Civil Procedure Code :— 

(a) Where a sale in execution takes jdace within thirty days from the procla¬ 

mation of sale and contrary to the provisions of K. ‘iilO, Civil Procedure 
Code. Per llitoADncuKV, 3. in 11 A. IWI (K*k:k, C. S.—arntra). 

(b) Siirli a Hole will be muroly irregular, and not a nullity without proof of 

substantial injury. 21 0. (i6 (P.C.)=>20 I.A. 170. 

Sale against S. agi, Civil Procedure Code 

So, also, a sale without a compliance witli the provisions of S, 201, Civil Proce¬ 
dure Cixle. 24 C. 2U1. 

Mistake as to extent of property sold 

Where a purchaser at Court-sale liriiigs .a suit complaining that ho was led into 
a mistake as tt) the extent of the property sold ; the remedy in such a 
case not being by way of iin application nndcr S. HI!), Civil Procedurt! 
Code, but hy a separate suit. 20 C. 8==19 [,A. 154 (P.C.). 

Suit for declaration that purchase was benami ;— 

Where a suit is brought hy a judgment-debtor on the ground that the decree 
and the purchase at the execution-sale thereunder were beitnmi. 17 C. 
700 (F.B.). (It should he noted that a suit brought hy the judgment- 
debtor on the ground of fraud will not bo maintainable, the remedy in 
such a case Ixiing by way of an application under S. Mil, Civil Proce¬ 
dure Code). 

Non-compliance with S. 306 , Civil Procedure Code 

Where, at a sale, there is a failure on tlic part of the purchaser to pay, and on 
the part of the officer conducting the sale to receive, the deposit re- 
(juired by the aljove section, IG G. MM. 

Adjustment of decree not reported to Court :— 

Where property is brought to sale, cxecutiou-procccdiiig;- having been taken 
without a ixtpart to the Court of the adjustment of the decree between 
the decree-holder and the judgment-debtor; in such a case, the sale is 
irregular and not void, because the Court has jurisdiction to sell, being 
ignorant of the adjustment, and the purchaser being innocent. 16 C. 

• 557. 

Execution barred by limitation 

f1) A judgment-debtor can maintain a suit for a declaration that a sale in 
exec'ition is invalid on the ground that execution had been barred by 
limitation and an order granting it hod been reversed, on appeal, 
biihsuquent to the sale. To such a suit, this article may ^ply- 10 
C. 220. 
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Art. 12] Act XY of 1877 (Indian mkitation act). 

Scope of article.--fooniinited). 

* B.—Article applicable— 

EXAMPLES.—('omc/wfed;. 

(^) su'lo, though iri'oguhir owing to the decree in execution of which it 

held being barred by limitation, is neverthelcHK valid until sot auide. 
A suit by the judgment-debtor to set aside such sale, is governed by 
this article. 11 C. 287. 

(j) Suit on'*gi-ound of fraud :— 

Where a suit is brought by a judgment-debtor to set aside a sale oii the ground 
of fraud, but fraud is not specMcaily alleged and proved. 19 C. 683 
CP.C.)-19 I.A. KiC. 

{k) Existence of cross-decrees ;— 

The more existence of a cross-deercin for a higher amount in favor of the judg> 
niuut-dohtor will not render the lixocution-prooccdings taken hy a 
judgmunt-oredilor for a lower amount void, so long as the Court has 
jurisdiction to order execution and sale. If, in such a case, a' suit is 
brf)iight to set aside tho salo, this articlo may apply. 14 C. 18 (PX.) *■ 
l:l LA. 106. 

(1) Property partly within and partly without jurisdiction 

Where the property sold is partly within, and partly beyond, the jurisdiction of 
the Court exoouting the decree and selling the property. 12 0. 307 
(11 B.L.a. 66*19 W.B.,434). 

( 2 ) Suit to set aside sale in execution : — 

A-, if it were otherwise maintainable, is goverued by this article. 12 C. 597. 

{•i) Suit in BUbBtance to set aside sale 

Where tlu'. suit is substantially one to sot iisido an nxcontion-salo, though, osten- 
teusibly, there is a prayor for posstission and declaration of title, tbia 
article would apply if tho decree in oxecutica of which the sale took 
pliioo is voidable and not void. 22 W.B. 84 ; 2 C. 98. 

(41 Suit by defeated claimant—Auction purehasep;— 

A suit by a defeated claimant, to which tho auction-purchaser is made a party, 
to rooovcf (mssession of proporty sold in execution, is governed by this 
article. 1 O.U. S.^. 

(5) Suit to set aside sale during minority at plaintiff 

A——-will he barred, if it is brought morc^than one year from the date of 

the plaintiff's attaining majority. 17 M. 316 (323) *4 M.L.J, 162. 

(Note). See the same case at p. 577. 

(6) Bait by auction purchaser . 

A--—for cancellation of sale on tho ground that the property put up at the 

sale was wrongly described, this article would apply. 10 B. 314. 

(7) Bait by judgment-debtor on reveraal of deoree 

A-to set aside a sale that took place in pursuance of the decree,'--which 

was subsequently reversed on appeal, is governed by this article. 6 A. 
573 * 3 A.W.N. 168. 
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Act XY of 1877 (tndiak mmitation act). 

Scope of article.— (continued). 

B.—Article applicable— (concluded ). 

( 8 ) Suit to set aside purchase by prior mortgagee 

A-at a Palo hold in execution i>f a decree obtiiiued by the acroiid iiiort- 

giigoe, must bo brought'wiLhiii unc M'ar under thisarl iolc. 1‘2 M.L.J. BUO. 

(9) Bale under Madras Act II of 1861 (Revenue Recovery): - 

In a-non-compliance by tbe Collector with the diroctions of Ss. B8 & B9 

of the Revenue Recovery Act (Madras), will not invalidate the sale or 
affect the title of tbe aueticjn-pureliaser. A suit, thoroforc, to set aside 
such a salo will be governed by this article. _ G M. 148. 

(C) Object of article. 

The object of ihe artie.lc is to prf)feot boiw fixie iiiirchiisers only. G Sf. 148 ; 9 M. 

457 ; A purchasttr. who was a party t<i a fraud in the wile, cannot take 
tulv.autage of the shorter pi'riod provided by the article. To such a 
case art. 95 of the Aet will apply. 9 M. Adi ; l> M. 148. 

Clauses (b) and (c). 

A.—Inapplicability of clauses. 

The clauses will Ik inapplicable, as in the. cases of sales falling under clause (oi 
to a Siilo void nh ivitio, e.(f. when the ollicer (trdcring it had no jiirisdic- 
tiou; or when .-i stranger’s interests in tho property sold niinain unaffect¬ 
ed uotwitlisfcaiiding the .sale. In such a case the sale is. in tho eye of the 
law, nnn-e.xisteTit from the vers cvnnmenueraent and conse(|iiciitly iihere 
will be no necessity to .^et it aside. But a sale, nii>rely affected by an 
irregularity the officer ordiiriug it having had jurisdictioJi, is not illegal 
or void but is sinitdy ^()idilbh: and will in force until sot aside. 
Ifcucc the necessity to set it aside. .A suit to set aside such a siUe will 
be governed by this article. 12 ^l. K’jH (F.B.) at p. 178. 

I 

KXAMPId-’.S OP VOID HAIJ5S. 

(1) Sale by Collector having no jurisdiction :— 

Where a Colleotor sells property ostensibly in cM-culion of a de-eree of a Civil 
Court but the sale is nut .autburiiuid by tbe decree. 19 A. 808^17 A. 
W.N. 71 (15 A. :Ti4). 

ComiHire 11 B. 429, which decided that art. 14 iiifni. which is iuialogcms to this 
article, did not apply to a osiso whore tho order i>f the Revenue; ofheor 
was without jurisdiction, and that the party affee.tcd liccrl nut sue to 
set aside tbe order. 

(2) Sale* under Bengal Act XI of 1859 •— 

fa) A sale hold under Bengal Ae.t Xi of 1859 without a eoinpliuiioe with the 
provisions ol 8. 6 of the Act. 11 (I. 200 (F.B.). 

(b) A-, when there wa.s nothing due from the iffaintiff as arroar. will 

he void, though no appeal was preferred to tho Comtiussioner, such a 
sale being altogether without jurisdiction. 25 C. 8.S3o25 T.A. 151 

(P.C.): 
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Scope of ariXc\e.~(continued). 

* A.— Inapplicability of clanseB — (connlnded). 

KXAMPIjKS of void iiMJiSi.—(concluded). 

(c) allhough thi; grauiiil, vis., that nothing was duo from iiiin which conld lie ^ 
rocovorcd as an arrcar of (lOvernuiiMit rovi'iiui’. wuh not dcalarod and 
specified in an appeal to the Coimnissioiier. Sift 0. d7li: [/o/hwiuff 
10 W.R. (F.B.) <■'<>=••1 BD.K. 1 (F.B.). •'ml disthiiinhliiiiffii C. 70= 
-ityl.A. Jlift (P.C.)]. 

fdl Recovery of property from auction-purchaser Fraud ;— 

A suit 1.0 roeoviT ju'opeiLv. sold under Act XI of JK50 (lieiigal), from ib person 
who, being the agunl oi ihe pliiintiff, fraudulently purchased the pro- 
|)ej’ly at the s.ilc in the n.une of his son, is goxenied liy iirl. It'), and not 
hy this artiele. although lhi>i'e is a praver also for thi‘ reversal of the 
sale. :l C. :}0n. 

(e) No arrear due Fraud : 

A suit to set aside a sale for arrears ■>[ revenue on lhegromidth.il. no arrear 
heing due, it was ultra vires and that, it was afTectud hy fraud, was 
held governed by this artiele. H C. 

fNirri;).—In this ease the grounds of fr<ii«l and no .irreav being due were tahcii 
for the first time iu second appeal and ihoso grounds were re.jecled 
from eniisideration hocause the phiinlilTs wen' guilrv of laches. 

(Ill Decree and sale fraudulent:— 

.4 suil to set aside a side on the ground tli.it the deereo lesiillirig in the .safe .iiid 
the suit rnsulting iu the doena- were frainlnh'iit and onlhisive from Iho 
iKtginning to Ihe. cud, is niaintainahle on the ground that llie sale iu 
such a e,ise is a imllitv. ‘2.S f. 47.‘i (P.C.): ‘■J'l <’• =W-'» CP.C.) = !lU I.A. 

(Notk).—T hi.s article would not apply to su«'h a 'aiif. 

(4) Suit for possession by stranger to sale . - 

,\ suit 1.0 recover propertv, from ihe purcliaser there,of at a reveiiue-sale, on 
the ground tlmt the projierly purporting in have hei'ii sold did not 
• Ix'long to the alleged defnniter, is not governed bv this articln, hut hy 

the twelve years' limitiition. 1 i.B.H. (iKlCi-IfKX)), 

(h) Sales undei Act Vll of i88o (Bengal) : * 

(a) \Vliere. the notice rer|uire.d by S. 10 of the Aut liad not laien served nt uJ], 

' the curtiticale would not have, the cITect of a decree, and a suit to huvu 

the sale set aside would be governed hy art, I'iO unu not bv' this article. 

I C.W.iN. SU;. [MUra's IAvntation,y.BOH). 

(b) A.- witlioul the issue at all of the notice required hy S. 10 of thu 

Act, is iDid, and a suit to sot it aside would not ho governed by this 
article, 'il C. G'Jfl. 

lietid n}ul Cwapare the eases collccled under the liftiding A, at pp. 712 to 715 
supra. 
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Act XY of 1877 (ikdian limitation act). 

Scope of article. 

B. -Applicability of Clansea. 

Where the revenue-wile is not a nullity but is merely irregular, the Revenue 
oilicer having jurisdiction to ordesr the sale of tho property, this article 
will he sppliciihle : - • 

KXAMI'LKS. 

(1) Suit for recovery of possession—Sale under Act VIII of i865 (Madras):— 

A suit fo)‘ recovery of possession of laud sold under Madras Aot VI11 of 1865 
will he govcriH'd by this article, if the ale Ik' irregular but not void, 
even though then< is no prayer for the cancellation of the sale. 20 M. 
33-6 M.L.J. 278. 

(2) Sale under Act VII of i 88 o (Bengal):— 

(a) A suit 1.0 set aside a sale in execution of a eertiti(:al.c issued under the 

above Act, on tho ground of material irregularity, is inainlaiuahle. 
20 U. 73 (F.B.)»5 C.W.N. 521: 6 O.W.N. 24(5; 14 C. 0. 

(Notk).—S uch a suit will be governed by this article as rcganls liinitation. 
CotHfMire 6 C.W.N. Hfi. 

(b) If the ccrtificatn granted under the Act is not eancellod within one year 

from the granting thereof, a suit to set aside a sale in exeeutiou of 
snoh certificate will bo barred by this article. 26 C. 172. 

(3) Sale under Madras Act II of 1864 —Fraud 

A suit to set aside, on the ground of fraud, a revenue-sale (under Madnts .4(‘t If 
oi 1864) which was not ruitl hut voidable, brought more than six mouths 
from tho discovery of fraud, was held harrisl, considering together this 
article iind S. 59 of Aliidnis Act TT of 1H64. 12 M. 168 (175), (F.B.) ; 
3 M.L.J. 256. 

Comiuire 9 M. 457, which held that a suit to set aside a revenue-sale, grounded 
on fraud, was governed by art. 96. (Note). —In this case the question 
whether the provisions of S. 59 of Madras Act II of 1864, which pro¬ 
vided a shorter (joriod of limitation, was applicable, was not discus¬ 
sed ; and the sale was void ab initio, and, as such, there was no neces¬ 
sity for setting it aside. • 

(Notk,).— Head and Coni/utrc the c-.ases collected under heading By at pp. 715 to 
71S.s«;irr?. ^ 

Onter.* 

The word-— moans ,111 order of the nature of a decree made in a judicial 

eapjicity. 8 B.H.C.A.C. 219. 

2.-~* Demand recoverable as arrears of revenue.* 

Sale for uroan of rent {— 

Where tho nale, though not fur arrears of revenue, is one for arrears of rent re¬ 
coverable as arrears of revenue, the article will apply, when the suit is 
brought by the occupant of the land. 13 B. 231, 
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Act XY of i877 (INDIAN LIMITATION ACT). 721, v 

3.—* Confirmed*' 

(ij 'Where eale is not confirmed:— 

A suit, by a utrangcr to a dcoree and oxocutiou-proceBdings thereunder for re¬ 
covery of poBctession of his share in property sold in oxBCution, will not 
1 m! governed by this article if the sale is not confirmed. Ifl M. 478. 

(^) Confirmation of sale, interpretation of:— 

Where the Board of Bcvctiuo, first discharged and subsequently confirmed an 
order of the Gomniissioner confimting a sale by the Collector, the period 
•tA- limitation should Ixs computed from the date of the subsequent 
order of confirmation by the Board. 2S G. nn (P.G.)»28 I.A. 45. 


13.—'Po alter er st't aside a dec*i- One yemr. 
sioii or ordor^') of a Civil 
Court ill any procuodin^ 
other than a auitf^-'>. 


(Old Acts.) 


'Pile date of the final de- 
ei8ioii' ’'or order in the 
case by a Court com- 
])utent to determine 
it finally^-*\ 


[Art. 15 of Act IX of 1871.—Same as above. 

a. J, 5 of Art XIV To mils to alter or set aaido euminury deeiaionii and 

of 1859. orders of any of the Giril Gaurte not eatahlielied by 

Royal Ghurter, when aurJi, nail ia mainlainahle—the 
period of one year from the date of the final druision, 
atoard, or order in the ease.'] 


(Soitea) 

Scope of article. 

f .—‘To alter or set aside a decision or order.* 

A.—Caaea where suite have been held not to be for ‘ aettingr aside or 

altering decisions or orders.’ 

(l; Suit for iqjunotion* 

A suit, not Sox setting asidu an order, but for an injunclion rustriuning the 
defendant from unjustly and inequitably availing himself of an older, 
which was the result of his own mistake and the mistake of the Court 
* passing the same, held not governed by this article. 5 C. 86 (97) «4 C. 
rj.B. 434. 

(2) Bait for declaration of proprietary right:— « 

A suit for a declaration of plaintiff’s proprietary tight to b).nd, to bo maintiuned 
in possession thereof free from liabijity to pay rent to the defendant 
and to have it declared that a decree obtained by the defendant in a 
Bevenue Court charging plaintiff with liability to pay rent, held not 
governed by this article, it not being competent tor the Bevenue Court 
to entertain the present suit, and there being no necessity to set aside 
such a decision. 3 A. 40. 


(3) Bidt by momber of Hindu family for his iharo 

A suit by the son of a member of a joint Hindu family, fur his share of faai^ly 
property sold, by the elder brothers of his lather, under a certificate of 
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Aot XY of 1877 (iNDJAN J.LMITA'J'ION AC'l'). 

Scope of KTt\c\ii.—(timlimivd). 

(JlUiirdiiiiisliii) iind ii permissiou i>I iho Oourt obtained by tlioin under 
Act XL of 1K5S during the iniinniU of th€i jilaintifT’s father, heU not a 
suit ■ to sot iisidi; the order ’ giMiiiing the certificate, and not govern¬ 
ed by tills artiele. fi f. -!) (‘.Ji.lt. IJT't. 

(-0 Suit by Hahomedan co-heir 

A suit by plaintid, a cu-heir under the Mahoniediin Law, to recover his or her 
share in property sold <ii ex'eeiitioii of a deert% obtained against tiic 
ancestor, tin* pbiintilT not being ninde s p»''ty to the suit or the uxccu- 
tion-proeeodings, would nof be go\pnie.d by Ihisarlie.lo, the share of the 
plaintiff not Iwing iilbrted bv Ibe sail- and tliore lx>ing no necessity to 
set aside such sale. 4 L. 142—-‘J C. L.K. 22!! (F.B.). 

(fij Suit by unsucceBsfui claimant for property 

laj A ---for roeovi ry of property s(i|d in execution, the plaiiitilT’s claim 
tlieriito baling lieen disaJlo\ve,d, //cM not governed liy this article, the 
suit being one not to set aside the order but one to iM-bablish the plain¬ 
tiff's title to the properti ebiiiried by him in uxeeulion-proccodings. 

• 4 C. 010-3 C.L.U.'ib. 

(h} A-to recover his share ill propei-ty sold in execution of au ejepartt’ 

decree against the manager of his family, on the ground that the decree 
was fraiidiilent and tollnsiw, In-ld not governed by S. 1, el. 5of ActXIV 
ofJSbi). 1 HLH.C. 

(0) Orders under Act XXVII of 1860 : 

A suit l>y !i piiity against wlmm an order i\as passed under Act XXVIJ for re¬ 
covery of proi»*rty on the ground of title, was not governed liy art. 15 
of .Act rX of 1871, corresponding to the present artiele. 8 W.K. 120, 

(7) Suit for poBBOBsion on title 

- 1 (>■•'.) by right, of inheritaina} was licld not to be a suit to sot aside a 

suniiuary order under S. I, el. h of Ai:t XtV of 1851). (5 W.R. t»9—(See 
same ease at p. 712, sujit ti, undei the Tleading Old Law). 

(8) Mamlatdar’B order 

•A suit for possession in opposition to a Mamlatilar's order under Bombay Act 
V of 1864, hold not to boa suit to set aside a summary order under 
S. 1, cl. 5 of Act XTV of 1859. 10 B.H.C.A.G. 479. * 

(B) Cases where suits have been held to be for altering or setting 

aside decisions or orders. 

(1) UnsucGOBBfUl claimant’s suit for attached property 

(a) All- —— for recovery of property attiichcid in execution may bo construed 

, to be a suit to set aside an order on his cbiim under S. 24G, of the old 

Civil Procedure Code (Act VITT .if I.S59). 4 B. 21: Cf. 4 B. 611. 

(Nim;).—This was a case under Act IX of 1871. 

(b) An-against the decree-holder and auction-purchaser to set aside a 

sale suhseqnunt to the rejection of the plaintiiT’s claim in execution Jield 
governed by art. 15 of Act IX of 1871, corresponding to this article. 
i B. 611. 
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Scope of article.— fconcludedj. 

• B. CaBeB wkere initi hare been held to be for altering or 
letting aiide deoiiioni or orders. — (concluded). 

(‘J) Suit by deoree-bolder 

A-to establish his right to attach, and bring to sale, property which has 

been released from attachment at the instance of a claimant, he/d 
g^overued by art. 16 of Act IX of 1871(*'art. 13 of the present Act). 
25 W.R. 513. 

(3) Appointment of membee on temple Committee : — 

A suit for a declaration that an order by a District Judge appointing a person 
as a incnibcr of a temple committee is illegal and Invalid, is virtually a 
suit to set aside such order and the same, not being one piiesed in a 
suit, is governed by this article and not by art. 120. 3 M.L.J. 138. 

I.—* Proceeding.' 

The article will apply only where the plaintilT, who is aiTeoted by the order, 
was a party to the procutidings in which it was passed, the Court be¬ 
ing empowei'od to pass orders deciding matters of dispute properly 
raised for hearing by a summaTy proceeding between the parties dis¬ 
puting. 4 M.H.C. 287 (301). 

2.~*ln any proceeding other than a suit.' 

(A) Decisioni or orders in proceedings in snits. 

(1) Eneeation-proaeadings are prooeedings in suit 

An order passed in proceedings in execution of a decree is an order passed in a 
proceeding in a suit. B C. 51 (P.C.) -B litfi .--11 C.Ij.B. IS; 9 C. 44G. 

(2) Buit to Mt Mide ondev in execution 

An order in execution-proceedings is an order in a " suit" us provided for by U. 4 
of Act VI of 1893. A .‘.uit to set .isido such an order is not governed 
by this article. 3 O.C. 85. 

(3) Order under 8. S95, Civil Procedure Code 

An-regarding the distribution of sale-proceeds is a 'proceeding in a 

.ntif, such an order being s step in oxocution-prooeedings—which 
proceedings ore proceedings in llie suit in whiclr the decree is passed: 
con^Mtre 9 W.B. 514. To a suit to recover money improperly distri¬ 
buted, this article is in.iji}ilicablc. 33 A. 313.-< 28 l.A. 3C0 (P.C.)=^-6 
C.W.N. 649::--.3 Bom. L.B. 713 ; C5 P.B. 1896; 15 B. 438 (diuenling 
frotn 13 C. 159). 

Compare 12 M. 294 (296), & 9 M. 57 which hd!d that an order on a daim, 
under S. 246 of Act Vni of 1859, is one in procoedings in execution 
and consequently one in a ' suit ’ and that this article is not applicable 
to set aside such an order. 

Compare, also 8 M. 134, noted under S. 11, at p. 706, supra. * 

But see 17 W.B. 227 (F.B.), 16 W.B. 11, which held that a suit of this des¬ 
cription was one to set aside a summary order and was governed by 
S. 1, d, 5 of Act XIV of 1859 corresponding to this artide. 

(Notk.)—T his dfioiaion was one under Aet XTV of 1869, S. 1, d, 6 of whidi 
did not contain the words “ in any proceeding other thitn a suit ” or 
any thing to that effect, 

VI 93 
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2,—* la any proceeding other than a sult.'~(cMu:huled). 

A. —Decisions or orders in proceedings in suits.— 

(4) Salt fbr recovery of sale-prooeede Improperly dlatributed 

A -- -- . is not OHc to set aKule aii orilor under S.‘295, (Jivil J’rocedun* Code, 

an order uuder the hcution not a fiinil adjiidicalion on the rights 
of the parties cluinjiiig siicli sale-proceeds, the section itself specially 
providing for such a suit aud there i>eing, thus, no necessity to set il. 
iisido. 23 A. .313 = 28 l.A. 203 (P.C.) ; 15 B. 4.38 ; 12 C. 499. 

(5) Order nnder 8. 332, Civil Procedure Code 

A suit to .soil aside an--—is not govorimd by this article, the order being 

one passed in cxceutiou-proeccdings mid, roiiMjfjuciilIy, in proceedings 
in a suit. 8 M. 82 ; 125 IMt. 189-1. 

(C) Suit by decree-holder for poBseBsion: — 

A . ■ —o f projicrty released froin aUachnicnt at the iiistaiicc of a claimant, 

but uot to set aside the order of release was not gmerned by S. 1, cl. 
of Act XIV oi 1859. corresponditig to this article. 8 W.B. 9.3. 

a 

B.~Deci8ion8 or orders in proceedings otilier than those in suits. 

(1) Order under S. 90 of Act Y of 1881: — 

A suit to set aside an alienation by a Jfindoo Widow, will be governed by this 
article, even lluuigh without necessity, if the same wore made uuder an 
order of the District -liidge. under S. 90 of the above Act. 2G C. 007. 

(H) Order under Act X of 1859 (Bengal) 

If the suit were directly to set aside an ordi-.r under S. 77 of the .\ct, the liinila- 
tirtii of one year would apply ; if, liowever, the suit was for'.real pro- 
licrty on the plaintiff's general right, it was hold that the twelve yeais’ 
limitation was applicable. 8 W.B. 291. 

(3) Order under Act XIX of 18il 

A suit by an unsuceossful claimant in a ])i'oce.ediug under .Act XIX of 1841, lor 
his share in proiicrty dealt with thereby, on the ground of title to share, 
was held uot gmerne-d by S. 1, cl. 5, of Act XIV of 1859, whether the 
order was passed after enquiry or the petition was rejected without any 
enquiry. 1 W.B. 40; B.L.B. Bup. 633 = 7 W.B. 199. « 

(4) Qrant of oertlflce.ie of heirship—Suit for property :— 

Suit to recover proportios by the rightful hdr of a deceased person, more than 
one year after grant of certificate of heirship to the rival claimant, is 
not governed by this article, and is not hikrred, there being no necessity 
to have the order granting the ccn-tifiuatc cancelled. 10 B. 449. 

13ee, further. Nos. 6 aud 8 at p. 7‘22 si^a, 

3.~-‘Final decision.* 

Fiaul detisloD, meaning of 

The • final decision ’ contemplated by the article is a final decision of the Court, 
which has competent jurisdiotion to detturmiue the case finally, and not 
the decision of an appellate Court rejecting an appeal from such deci¬ 
sion for want of Jurisdiction. 7 W.B. 151. 
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■4.—‘Court competent to determine it fiaaliy.' 

(!:• Order by a Court not competent:— 

An--to pass it, nood not be cancelled; a suit, therefore, to realize pro- 

ucfds of a sale, in execution, wroiigftilly taken by defendant under an 
order purporting to have been iiassod under K. 270 of the old Code, 
co7'responding to K. 293 of the prosoiit Civil Procedure Code, but by a 
Court not competent to pass it, was hold not governed by this article. 
1 A. 339 (F.B.). 

y.Jl.~('oni/in)v casas under heading A under S, I'ifoJ at pp. 712 to 716, and 
'‘‘lioading A under S. V2(b it e) at pp, 718 and 719. 

(‘2} Suit by purchaser at auction-sale 

A suit by piirc.ha.s(.'rs at an auction-sale, subHoquontly set aside, to recover 
piissessimi of the property imrchascd is not governed by this article. 
14 A.W.N. 78. 

I 4 .--T 1 . st‘t any or or- One year. ^’l^o iljito of tlio act 
dor^-'* of an officerof frovorjj- or order, 

ment in his official capatn'ty, 
not lioroiii otIuTwiso t‘X- 
jjressly provided for. 

(Old Acts.) 

[Art. 1(> of Adt IX of 1871.—Same as above, e.vcept that, in the present Act, 

there are the additional wonls “ or oi'der ” after 
the word “act.” 

Art X!\' itf 1R59 .—iVo cQrre»i>ondin<i 2 «'Ooisio>».] 

(Notes) 

Scope of article. 

(1) Suit involving setting aside of order 

(a) A-, though it does not. directly pray for the setting aside of an 

order, is governed by ibis article. If, therefore, a plaintiff cannot 
succecxl on bis title or ree.over jiossessioii a.s long as an order contum- 
pluted by this ardolc siiiiids in hir, way, he must sue to sot aside the 
order. To such a suit this article would apply. 24 A. 467 [folloiinng 
26 B. .S:l7 (P.C.) = i7 l.A. 216=2 Boiu.L.R. 927-10 M.L.J. .368=5 0. 
W.N. 10: f'e>‘ Sm\t‘nK\’, ('..f., at p. 22 A. 168 (176); smddiatinguiah- 
inej ib C. 179). 

(b) Aiticlos 12 and 14 refer to orders and proceedings of a functionary to 

wliicb, by l.aw, is given a particular effect in favor of one person or 
' against .mother, subject, in the regular course, to a further judicial 

proceeding having for its object to quash them or set them aside. 11B. 
429 tl:-l2). 

(2) Order without Jurisdiction 

An order of a (Toveruineat officer without jurisdiction and iwyond the range of 
his functions, is a nullity, and need not be set aside. To such orders 
this article will not apply. 11 B. 420. 

jV.il .—Head and Compare Nos. 2 to G under heading A at p. 713 and 
Nos. 1 to 6 under heading A at pp, 718 and 719. 
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Scope of article.—fontlMUMd;. 

A.—Suite governed by the artiole. 

(1) Orant of land by Colleotor—Suit for poBBesBlon :— 

A suit for poRHeBMou of land, on the ground that it was plaintiff's property and 
that tho grant thereof by the Oollootor to the defendant, for building 
purposes nndor S. B7 of the Bombay Land Revenue Code, was not pro¬ 
per, is governed by this article, the Collector having had jurisdiction 
to pass the order ho did. 15 B. 424. 

(2) Bnii for recovery of penal aBBBBBment 

A suit for the recovery of money paid for penal assoHsmeut, will he barred after 
one year from the date it was levied, either under this article or art. 16. 
13 M.L.J. 269. 

(3) Order under N. I. Canal and Drainage Act 

A suit to set aside an order tniido under S. 66, Nortlicru India Oaiial and 
Drainage Act, 1873, is governed by this article. 25 P.B. l8Ui). 

(4) Bait to let aside an m^er ultra vires 

* Although this artiole does not apply when the order is ultra vires, still, if tho 
plaintiff brings a suit to set it aside on that ground, he will be txmiid 
to sue within one year under this article. 10 A.W.N. 195. 

(5) Suit for eanoellailon or modifloation of rent 

A — settled by a Settlement Officer having jurisdiction to settle the rent, is 
governed by this article, though the suit is in the guise of one for the 
modifloation of the certiffcate of rent grouted by the officer. 28 C. 676. 

(6) Eitatei Pwtition Act (Bengal Act YIII of 1876) 

A suit by a party to an enquiry under S. 116 of tho blstates Partition Act 
(Bengal Act VUI of 1876), the docisioii of the Revenue authorities 
being against him, for a doclaratjon that a land was part of his hmola, 
falls under this article. 29 C. 367 ^6 C.W.N. 92 {distingnishing 24 C. 
149). . 

(Notb).—H ere the Revenue authorities had jurisdiction to pass the order and 
the plaintiff was a party to the order and, therefore, the plaintiff was 
bound to set it aside. o 

(7) Bade under Regulation XLY of 1798 (Bengal) 

A suit to cancel a- 1 .—and for the reversal of a Judge's order in appeal con¬ 

firming tho sale, wa,s govi^rnod by S. 1, cl. 3 of Act XIV of 1859, the 
period beginning to run, at the latost, from the date of the Judge’s *' 
order eouiirming the sale. 11 W.R. 261. 

m 

B.—Suita not governed by the article. 

(1) Mer a nullity 

The article does not apply to a case whore the order is an absolute nullity. 
Hence it dues not apply to an order by a Commissioner setting aside 
an order passed 'uy a Collector under S. 48 of Bengal-.\ot VI of 1870. 

21 C. 626. 
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Scope of artlcl0.~^(contimud), 

B.—Suita not governed by the article.— (contitmed). 

(2) Public Oemanda Recovery Act:— 

A suit to not Huido a sale in execution of a certificate obtained under the Public 
Demands Booovory Act, is govomod by art. 120 and not by this article. 
1 C.W.N. 616. 

(3) Balt for declaration—Entry under Bengal Tenancy Act: --- 

A suit to'have a declaration that an undisputed entry made by a Revenue 
ofllcer under B. 109 of the Bengal Tenancy Act is erroneous, is not 
governed by this article. 7 C.W.N. 814»S0 C. 20. 

(4) Suit for declaration 

The article- is inapplicable to a suit for a declaration of the plaintiff's title to a 
certain cultivator}- bolding and of his right to redeem the mortgage 
thereof and for a cancelment of an order by the Settlement OlHcor— 
the latter prayer being a more surplnsiige. ft A.W.N. 119. 

(5) Bult for doolaration that land li khoti 

A suit for a declaration that certain lands were khoti lands and not dhora lands 
as decided by the Survey Settlement Officer, is not governed by this 
article, but by art. 120. 18 B. 244. 

(6) Bait for pocunion 

A suit to recover possession of land, which is not neccsiwirjly one for sotting 
aside an ollioial act, is not governed by this article. 2 M. .ftOO. 

(7J Bait by a penon diepouessed for recovery of land 

NVhoro land belonging to plaintiff was entered, as (lovernment waste Ismd, in 
the Revenue Survey Register, by officers of the Revenue department, 
wfut put the defendiuit in pixssession, dispossessing the plaintiff, and the 
latter sued to recover jiossesbioii. the suit Wt.H held not governed by 
this article, the order of ihe Revenue officers being without authority 
and the plaintiff, consequently, not being bound to Set the orders aside. 
94 B. 436-2 Bom. 1,.R. 261, 

^Nom).-—I n this case, the Secretary of State was also made a defendant to the 
suit. 

(8) Suit by oO'Sharer for pocsoMion of trees: - 

A suit for jjossession of trees by some co-sharftb of a village against the bthor 
co-sharers and to set aside the order of the Settlement officers made in 
favour of the defendants, is govern^ by art. 190, and not by this 
article. 1 A.W.N. 91. 

■ 

(9) Order under Act YU of 1876 (Bengal) : -- 

The fact that a prayer for setting aside an order, passed under the Laud Regis- 
tration Act, is contained in a suit for a declaration of plaintiff's right 
and title to, and confirmation of possession of, properly, does i^ot 
render this article applicable, where the Court has no power to set aside 
such an order. 10 C. 595. 
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Scope of article. - (roHchtded). 

B.--Siiits not goTerned by the article.—(cojiclM^terf). 

(JQl Order under Act VIII of 1876 (Bengal) 

This artiolf' would not bar a suit by a pi'isoii dispossessod in pnrsnanoe of an 
ordt'i' Ilf flu* (inllrf.tor iiiidcr S. 110 of tho Rstatos Partition Aot (Hengiil 
Act \'!n of 1870), cveu though no suit is brought to set aside the 
Colh'ftor's order uiuhir S. 150 of the A(!t. 24 G. 149. 

fNcrn:).—The PlaiiitilTs in ibis fiise, imt having hocii paHios to the order of the 
Gollnctor, weiv luit hound to s('f, il aside. 

(11) Suit under S. 109, Bengal Tenancy Act : - 

The article would not apply wlnsro the suit N one eonjing within S. 109 of the 
Ih'jigal Tenaiuw Ael. to have a declaiaiioii that .in undisputed entry 
ill (.he Hiainnfi and tin* khatian was erroneous. .'■JO 0. 90(27)*>7 C.W. 
N. ‘114. 

S.Ii. — lienil and I'lniiimiv N'os. 1 to 0 under heading A, -il pp. 712 to 714 iuid 
Nos, ] lo .5 under he.adiiig A, at pp. 718 and 719 supra. 

1.—‘ Act .' 

The framing of a Hijrvey Ttegistor by a (tovoriimeiit ollleer is notan ‘act’ 

* within the couteuiiilatinri of this article.. 18 13. 21‘i. 

2.—* Order.' 

Tho ‘order’ eoutomplalod by the artiele is an order passed by a (roverimioiit 
ofticer between the rival parties. 18 B. 244 (250). 

15.-Against (itivmiiiKnil to sot Oae yemr. VV'hen the Httachincnt, 
Ji.sidt* any attacliinout, lease least; or transfer is 

or traiihfer^*^ of iinuioTenble iiiado. 

))ro]iert)' by the Keveime- 
■iniliorities for arrears of 
t-Joverninenl. rerennt*. 

(Old Acts.) 

r.Vrt. 17 of .Act IX of 1871.—Same a.s alinvp. 

‘‘ C 

iS'. 1. rJ. 4 of Aci Xl\' To aniU lo spI aaidr any nUarhmcnl, lease or 

uf ISoH. h ausfer of any la ml or iniereat in land by the Re- 

rai.ne rmthorifies far arrears of dovcrnmenl- revenue 
» * » * ^fr<nn Ihe date of attach- 

ntrnl. lease or Iransfer.'] 

(Notes) 

» e 

/.—‘ Svit to set aside attachment, lease or transfer.' 

(1) Buit to ectablish right to hold revenue-free ;— 

A-is goverinxl b\ the twelve, \ears' limitation and tjte cause of action 

j ariM's when the plaintiff is first compelled by the Collector to pay 
assessment; bur., however, the plaintiff will he entitled to recover back 
oul> oi c year’s .irrear under this article. 11 B.H.O.E. (A.G.) 1. 

(2) XrsncdlBF of ghatwali tenure 

A suit to sot aside a transfer by Govcrnniciit, of a f/ZinfMioZi tenure, when tho 
tjhaUcal lieconies a defaulter, falls under this article. 14 W.B. 208 
(F.B.). 



729 


Arts. 16 ft 17J Act XY of 1877 (indian limitation act). 

16. —Ag’ainst (jlorcrmncnf to iv- Oae year, Wiieii tJie payiiifiit 

■ ct»ver niouey paid under made. 

prot6‘Ht<‘* iij satisfaidioii of a 
<;!ai'm uiadi^ by the revojiue- 
fiiithoritie.s*'** on account t>f 
arrears of rev(*imc or on ac¬ 
count of deutaiids rec.om'- 
al)1o as snob ar]‘(‘ars. 

(Old Acts.) 

[Art. 18 of Act IX of 1871.—Same as above. 

.V. /, cf. J of Act XIV * * * * i}ie latter port ion of tite clause rorres- 

of 1859. ijonilii ivijrd fur v:or(i with thv-present arlirle.] 

(Notes) 

/.—' Under protest.’ 

Payment on account of admitted liability 

Where paymeut was made to (invuriiintint oil aceouiit of a clear and admitted 
liability, a suit to recover the aiiiount so paid way uot govcnied by S. 1, 
cl. 4 of Act XIV of 1859, corrchpondiiig to this article. 2 N.W.P.Jf. 
C. 62. 

2 .—* Claim made by the Revenue authorities.’ 

(1) Suit to set aside order of a Beyenue-authority 

.4.——directing the plaintiff to pay (lovuniine-it-roveiuic at a certain rale and 
to recover money ^aud under the order, is governed by this article. 5 
W.R. 47. 

(2) Suit to recover penal assessment 

suit, for fccovtii-y of penal assonsinent Jevied by (Toverninent, would bo Imrred 
if not brought within a year from the date when the nyKeasinent was 
levied. 18 M.Ij.J. 209. 

17. —Against (ifovcrnuient^^' fur One year. "I'lui date of dcterinin- 

compensation for land dr- iiig the amount of the 

• quiredfor public pui 7 )oscs. cuiiipensation. 

(Old Acts.) 

[Art. 19 of Act IX of 1871.—Same as above. 

Art XIV of 1859.—No corresjjontlimj jirormow.] 

(Notes) 

t,—’ Against Government.’ 

(1) bftwd lequisition Act—Award—Failure to pay amount 

Where a Collector fails to pay or deposit in Court the amount awarded by him 
under the Lund Acquisition .\ct, a suit would lie against him for the 
recovery of amount so awarded and this article provides for snob a suit. 
22 B. 802 (F.B.). 
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Act XY of 1877 (INDIAN LIMITATION act). [Apts. 18 ft 19 

/.— ‘ Agalaai Qoyemment. (concluded). 

<2) RefkiMl of eompensatioii aftw limitatioii for niit 

Whoro compenBHtian was refuaed and the party referred to a Civil anit after the 
period of liinitation had expired, a suit by him ogainat Gtovermnent to 
recover it was hold barred. 11 W.B. 1. 

Article inapplicable. 

(IJ Suit for ihare of componBatlon by landlord against tenant:— 

To iv-, the whole amount having been withdrawn by the latter, the article 

applicable is art. 62 or art. 120 and not thiti article or article 36. 8 C. 
W.N. 202. 

(2) Suit by real otroer against recipient 

Where oompenaation money was paid by Clovernment to a certain person repre- 
senting himsolf as the owner, a suit, by the real owner, for recovery of 
the same from the person to whom it was paid, held governed by art. 
118, Act IX of 1871 (mart. 120 of this Act); and time begins to run in 
such a case from the date of pajrment of amount to defendant by 
• Government. 5 C. S97 ; 8 W.R, 28. 

e 

18. -*^ike suit for compensation One year. The date of the refusal 

when the at^quisitioii is not to complete, 

completed. ■ 

(Old Acts.) 

[Art. 20 of Act IX of 1871.—Same ns above. 

Act XTV of 1859.—No mrreaponding provieion.'l 

(Votes) 

Suit for damages for refbsal to make award 

(a) This article refers only to suits for compenstion for non-completion of, 
and refusal lip complete, the nujuisition ; if the acquisition had been 
made, a suit |for damages for refusing to make an award would be 
governed by art. 120. 27 M. 5.36ml4 M.L.J. 173. 

Where a person was dispossossod of land, by order of the CoUector, on the ground 
that it was ordered, by the Beveune Commissioner, to beegiven to 
another person, a suit by the former, to recover possession of land, 
having been brought within one year from the date of dispossesrion 
was held to bS in time though more than a year had elapsed from the 
date of the Beveune Commissioner’s order, 24 B. 435. 

19. -1 Pot compensation for false One year. When the imprison- 

imprisonment. ment ends. 

(Old Acts.) 

[Art. 21 of Act IX of 1871.—-Same as above, except that m the present Acti 

the words ‘ For compensation' are prefixed to 
‘ for false imprisonment.' 

Acl XIV if 1859,'—No corre$pond4ng prootmon.] 
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Act xy of 1877 (INDIAN LIMITATION ACt). 

(ITotda) 

When imprieonment ends 

(1) suit for false ijuprisouuicnt would be barred if brought more than a year 
after the inipriHonuicnt ended. 0 B. 1. 

(a) Time begins to run from the date on which the Plaintiff was enlarged on 
bail, actual detention and complete loss of freedom being the essence 
of an action for false iuiprisoiunent. 30 C. 872 (P.C«)=7 C.W.N. 
729Bom. L.B. 490. 

•#r • . 

20.— By executors, administrators One year, 
or representativos under 
Act No. XII of 1855 {to 
enable ejeecutu’rs, adminitt- 
tratore .or rejjreeentativHe to 
Mue and be tnmi Jm rertaiv 
■wronge). 

(Old Acts.) 

[Art. 12 of Act IX of 1871.—Same oh above. 

Aei KIV of 1859.—No correspondtiw/ provision.'] 

(Votes) 

(1) Appliasbillty of wtiele:— 

'Phe Act (XTl of IBSS) relates only to wrong.s which do not 8urvi%'e to the repre¬ 
sentatives of a deceased person. A suit against defendant to recover 
the value of iin elephant wrongly sold by her deceased husband is not 
governed by the oito year’s liniitatioii in this article, because the plain¬ 
tiff's right of suit does not abate by the death of the husband, but 
survives against the heir viz., the widow. 1 W.R, 251. 

( 2 ) Bttlt against heirs of an agent :~ 

A-for recovery of papers and documents relating to the estate of the 

principal, will lie against the heirs or le^al reprosontativos of a deceased 
agent, since the cause of action for such a suit does not abate with the 
death of the agent. 2 N.W.P.U.C. 103. 

EXAMPLES OP CASES WHKBK THE CAUSE OP .ACTION ABATES. 

(1) Suit for damages for wrongful arrest or malicious prosecution:— 

A--against a defendant abates on the latter’s death, and the cause of 

action docs not survive against his Hbir. To such a case Act XII of 
1856 docs not apply : (i.e.) the. Act does not apply to a suit brought 
originally against the wruug-doer himseaf and subsequently sought to 
be continued against his heir. 13 B. 677. 

■ 

(2) Suit to recover custody of an infant:— 

A ... —abates on the death of the defendant, the wrongful custodian. 25 B. 
574. 

(8) Suit for damages for refusal to open temple 

A-—brought by the Superintendent of a temple, against the custodian of 

the fcqra thereofi abates on ths death of the defendant. 8 M , L , jr, isq, 

Tl 94 


'i'he date of the death 
of the person wrong¬ 
ed. 
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lot XV of 1877 (lVDlA^ JJMITATION aot). [Irts. SI ft 88 

WHEN THE CAUSE OP ACTION DOES NOT ABATE. 

’ Appeal atfaiait decpee for damages 

An appeal by defendant in a suit, where damagoK for a wrong have been decreed 
against him by the Court of Eiret Inetance, does not abate on the 
detith of the defcndant<api>cllant; his heir can proceed with the 
appeal. 26 B. 597 ; 26 M. 499. Cinnpare 9 A. ISl. 


21* — ^By exooutoTB, adimiiistratoi-s One year. 
or representatives^'^ under 
Act XIII of 1855 {to 
prm'ddo amipenxatiim t u 
familum for loi/H uccain.munl 
hy thr dmtk of a jiomwt 
caiM'd by fwtiwmblr. wrou(f-^). 

(Old Acts.) 

[Art. 13 of Aot IX of 1871.—Same lui idtuve. 

Act XTV of JN59 .— No corretepondimf provirioii']. 

m 

(n’otes) 

I. —‘ By . represeatatlvea .' 

Bon adopted by deceased's widow 

A sou adopted, under the Hindu Law, by the widow of the deceased, was held 
to be the legal reprifsentative of the deceased for the purposes of brings 
ing a suit under this article. 7 B.H.C. 113. 


I'he date of tlie death 
of the person killed. 


2.—* Death . caused by an actionable wrong.* 

Death caused by goods of an explosiye nature :~ 

'.rhe person who sends, by Railway, goods of a dangerous and explosive nature 
without giving notice of its character to the servants of the Railway 
Compiuiy, must compeiisato for loss of life caused by the explosion of 
the articles scut, though the sender could not have foreseen the explo¬ 
sion. 1 A. 60 (F.B.). 

Pkabbos J., dissentinff, held that the defendant, who could not have foreseen 
the explosion, would be liable, only if he omitted to take reasonable 
precautions to preclude the risk of explosion. 


22.—^’or couipeuHatioii for any One year. When the injury is 
other injury to the person. committed. 


(Old Acts.) 


[Art. 22 of Aot TX 
ht 1871. 

8. l.clUofAHX/V 
of 1859. 


Same os above, except that the words * for compen* 
sation ’ wei-e not found in Act IX of 1871. 

To mitafor dama-gea for ivQwry to the person, etc.-— 
tSiS %ieriod <f one year from ilte time the oauae (f action 
arose,] 





Art. J3J Act XY of 1877 (indun wjiitation act). 

as.— For compensation for a y0Mf* When the plaintiff is ac- 
* inalidouH prosepiition^*'. quitted^'^, or the prose¬ 

cution is otherwise ter¬ 
minated. 

(Old Aot«.) 

[Art. 2y of .V.ot IX <»f 1871.—Foru mnlicions prosecution,—One year—When 

the plaintiff is acquitted. 

AH ’XIV of 1859.—No corrmponding proviaioa.} 

(Votea) 

/.—* Malicious prosecution.* 

(1) What ii malicious prosecution?— 

The laying of infomation bt'-fore the Polic-o against the plaintiff cannot bo 
malicious prosccnliou iinlnsK tho Magistrate lakcw cogniaiuiou of thu 
offonoc. Where no action is taken by the Miigistrato, the suit for 
damages caused to the plaint! It by the false informalioii laid boforu 
the I\)lioo will not full under this article. 24 A. 368 (371). 

(2) Damages for malicious statement 

A suit for dainagoR on aucount of a falso and malicious statement ib not a suit 
for daniiages for malidom proaccK-timi. For such a suit, limitation 
would run, not from the date on which the ijlaintill was acquitted in 
proceedings taken against him in oonseqncncc of the statcjnent, Init 
from the date on which the alleged statement was made or the result¬ 
ing damages occiirrod. 1 17—10 W'.R. -SOB. 

J.—* Acquittal.* 

(1) Disposal of revision petition against acquittal:— 

In a suit foe damages for malicious proseeiition, time begins to run from the 
date of the .‘icquitfcul and nob from the dinuiissal of a revision petition 
to the High Court against the acquittal. 2H M. 24= U M.L.J. 133. 

(2) IitJnry to reputation by malicious prosecution:— 

In a suit for damages for-, time begins to run from tbo date of tho dis- 

oharge of tho plaintifT from custody, and not from the date on which 
tho criminal charge was preferred. 8 W.R. 443. 

(3) Acquittal on appeal 

If an accused person is convicted by a Magistrate but is acquitted on appoiil. 
the date of the acquittal on appeal will be tho starting pqjnt for limi¬ 
tation. 20 0.41. 

(4) Dropping of proseontion 

Where a prosecution is dropped when in the hands of the Police, the case never 
coming before a Magistrate, the date on which information was first 
laid before the Police against the plaintiff would be the starling point 
18 W.R. 118. 
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Aot XY of 1877 (iNDIAM LIMITATION ACt). [Arts. H ft 26 
General. 

{!) Falie aomplaint—Detention of goods:— 

In a suit for damages for wrongful attachment and detention of plaintiff’s goods 
consequent on a false complaint to a Magistrate by defendant against 
the plaintiff, the attiu-hnient being an aot of the Mtigistrate aim wtotit, 
the date of the complaint is the date of the wrong ; iind time begins to 
run from that date, whether this article or art. 36 is applicable. 7 B. 
427. 

(S) Re-preientotion of plaint with proper Btamp:— 

Where, in a suit for damages &jr insilicious prosecution, the plaint was re-pre- 
sonlod, properly stamped, within the time appointed by the Court, 
though after the period of limitation preserilmd by this article had ex¬ 
pired, the suit was not barred, the pbunt having been originally pre¬ 
sented in time. 20 C. 41. 


84.— For i‘uin|>ei)Hation for libel. Oae yemr, 

(Old Aetn.) 


Wlioji the libel is pub 
JiKhed. 


[Arr- 34 of Act TX of 
1871. 


Same ii-s .-ibove, except that the words * for com¬ 
pensation ’ were not there. 


S. 1, el. 2 of Ael XIV 
qf 1859. 


To sittfs for damages for vnjwr-g to rejmtalion—the 
period of one gear from the time the cause of action 
arose.'] 


85. —For compeTisation for slau- 
der.^*-* 


One year. When tht« words are 
spoken, or, if the words 
are not actionable in 
themselves, when the 
special damage com¬ 
plained of Te8ults.i®)i 


(Old Acts.) 


[Art. 25 of Act IX of 1871.—For slander—‘One year—When the words are 

, spoken. 

S. 1, el. 2 of Art XIV of Suits for damages for infury to reputation—One 
1859. year—/rom the time the cause of action arose.] 


(Hotel.) 


/.—* Slander.* 

False Report to Police : — 

A ~ .——of a defamatory character may be a slander. For a suit for damages 
for preferring such a report, limitation would run from the date of the 
report. 24 A. 368. 
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Arts. 26 to 28J Act XY of 1877 (indun limitation act}. 

2.—‘ When the apeciml damage . reauttsJ’ 

SliAider 

SlandorouR words alono, withoat allegation and proof of special damage, is not 
actionable. 28 0. 462 -5 C.W.N. 669 ; 26 0. 663 (F.B.) {nfmrring to 
8M. 175; 7B.1I.0.A.0. 17). 

(Note).— ^This was a case on the Original Side of the High Court of Calcutta, to 
which the provisions of English Law apply. 

But sec 8 M. 176; Per Ghose, J. in 26 C. 653 (F.B.)» 3 C.W.N. 651 and 10 M. 
ii.3. 83, which hold that the English Law, as to oral slander not being 
actionable without proof of special damage, is not applicable in this 
Country and that a suit will Ho for malicious or culpable oral slander. 

26.- For c'om])cii8iitiori for 1 oh.s of One year. When tlie Iowk occurs. • 
service occasioned by the 
seduction of the plaintifF^s 
servant or daughter. 

(Old Acts.) 

[Art. 27 of Act IX of 1871.—Same as alM)ve. 

Act XIV of 1859.—No corresponding 2 >rovisum.] 

ettotaa) 

Bait by a Hindu fiathar 

A-for compensation for loss of services occasioned by the abduction of 

his daughter is maintainable, and will bii governed by this article. 
Per Stuart, C. 3. in 4 A. 97. 

Per OiiDFIEIjU J,, Tbid —Such a suit is not maintainable by a Hindu father. 

27 .—For compensation for indue- One year, 'riiedate of the breacdj. 
ing a person to break a 
contract with the plaintiff^'^ 

(Old Acts.) * 

\^Art. 28 of Act IX of 1871.—Bame as alMtve. 

Act XIV qf 1859.—No corresponding pronision.J 

(Hotos) 

i,—For inducing a peraon to break a contract with plaintiti, 

A suit, under Act XIV of 1&59, against a person for componsation for inducing 
the plaintiff’s ryot who was under a contract to cultivate indigo for 
plaintiff to break such contract, was governed by the six years’ rule. 
8 W.R. 267. 

28,—^For compensation for an ille- One year. The date of the dis- 
gal, irregular or excessive tress.^*^ 

disteoss.t*^ 

(Old Acts.) 

l[Art. 29 of Act IX of 1871.->Same aa above. 

Act XIV qf 1859.—‘No cormponding provision.} 
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[kH. 29 


lot XY of 1877 {lNJ)JAN I-IMITATION ACT). 

(Vote*) 

Scope of article. 

Suit tor money paid in oonuquenee of a diitMM :-<■ 

A suit by plaintiff, whoite oropc wore distrnincd for rent duo by another, to ro- 
vovor back money paid to redeem the cropsi may not bo governed 
by this article. 24 0.103 (m'v Mitra's Limitation, at p. 824): C/. 8 M. 
li.J. 105. 


/•—* lilegal, irregular . distress .' 

(1) Dietralnt by Municipality - 

A suit, against a Municipal Board, for rect»vory of damages for an illegal dis¬ 
traint, the warrant of distraint having Ijeen procured and issued by 
t.he'St>eretary of the Board, is mainlainablu and is governed by this 
article, and not by art. 9. 26 A. 482.-A.W.N. (1904), 96. 

(2) Dlitoalnt by landlord :~ 

A suit for Qomponsiitioii for illegal distraiut of crops by the landlord is governed 
by this article, and not by .art. 2. 7 O.W.N. 728. 

a 

2.—Commencement of time. 

Detention of goodi distrained by landlord (Madras Act Vlll of 1865) 

Where an illegal distraint was mode, within one year before suit, by a landlord, 
nnder Madras Act VITl of 1866 and the goods were detaim'd by him 
till witliin six mouths before suit, the detention was held to be a con¬ 
tinuing wrong, asstmiing that the aot was professedly done under 
8.78, of the Act, and, tberoforo, not barred ; assuming however, that 
the general Limitation Act ai)pliod, the suit was in time, under this 
article, the seisnre having boon within one year before suit. 24 M. 389. 

(Old Law.) 

Before Aot IX of 1871, the last .001 of taking or detention was r^ardod as the 
sta^titig point foi limitation. 3 W.lt. 139 (Act X Rulings). 


29.- For compensation for wrong- One year. 'The elate of t^edieizare. 
ful scizuro^'^ of mt)veable 
property^-’ nnder legal pro- 
(•e8s^-^\ 

(Old Acts.) 

[Art. 110 ol .Act IX of 1871.—Same as above. 

^ Act XIV of lff59.—‘No correejianding proviaion.] 

(Motes) 


(1) 


_ Scope of article. 

Oottdltions neoMiary 

The-for a suit to fall under this article 


arewrongful seizure, the 


seizure of moveable property under legal process, and loss to plaintiff in 
^nsequeUce. 7 C.W.N. 620. 




Art. 29] Act XV of 1677 (JNI>IAN JUMIXATION ACT) ‘/•'W 

Scope of article.—('concilwfad). 

(2) * Yalue of goods seised 

This article applies, whether the oompousation claimed is for damages conse¬ 
quent on the wrongful seizare or whether it is only olaimed as the 
value of the goods seized. 23 M. 621 (626). 

(3) Bee also 11 M. 345 (355) under hcaduig Legal ProceBB*** infra. 

‘ Wrongiul seizure. ’ 

What iB Beisure:— 

'••• * 

The word ' seizure ' is not confined to taking actual physical jmssession of pro¬ 
perty. llie affixing of a seal hi execution of a warrant of attachment 
to the outer door of a godown or warehouse in which goods are stored 
is sufficient to constitute wrongful seizure under the article. 27 M. 
340 ; CamjMre, 27 M. 343, where it was hold that, iif a similar case 
whore relief is claimed on the ground of fraud, article 95 would apply. 

A.—Suits fslling under this article. 

(1) Suit for vrongftii distraint by landlord:— 

A suit for compensation for wrongful distraint of plaintiff’s crops by defendant- 
landlord, undcj' the Bengal Tenancy Act (VTII of 1885). 7 C.W.N. 
728. 

(2) Bait for oompenBation for aelBure and sale of timber 

A suit by the holder of a hypothecation-decree, based on a bond hypothecating 
certaiu timber, against a simple money-decrec-holdor, for compensa¬ 
tion for wrongful attachment and sale of the limber in execution of 
the latter’s decree. 3 O.C. 340. 

(3) Bait for attaobment and detention of cattle 

A suit for comiMiusation for the wrongful seizure and detention of cattle belong¬ 
ing Lo the plaintiff in execution of a decree obtained by defendant 
against third parties. 24 W.R. 298. 

B 

(4) Balt by defeated claimant 

A-brought against the duem'-holdcr-purchasor for recovery of compen¬ 

sation for wrongful attachment of his cattle in execution of a decree 
obtained against the judgment-debtor. 7 C.V.L.R. 77. 

B.—Suits not falling within the article. 

(1) Attachment and detention of goods :— 

A suit for damages for goods first attached, but, on release thereof from attach¬ 
ment couseiiueut on plaintiff's claim, detained by injunction obtained 
by defendant in a suit brought by the latter, Wias held to be governed 
ni>t by this article, but by art. 42. 24 A. 146; Cf, 40 F.R? 1861. 

(2) Money paid under order of Court 

Where there is a fond in Court subject to its orders, and the Court orders pay¬ 
ment thereof, though under a mistake, the wrong payment caij^not 
amount to ‘ wrongful seisure ’ within the ineaniug of this artioW 11 
M. 845 <355}; 5 C.P.L.B. 9. 



738 Act XY of 1877 (inuian limitation act). [Art. 89 

/.—' Wroagtut aeiMure.’ — (concluded). 

B—Saits not falling within the article.— (ootuiluded). 

(it) Suit for recovery of larploe sale^proceeds : - 

' a Hiiil to ruisovcr surplus proceeds of a sale held under Regulation Vlll of 1819 
(Bengal) wrongfully taken out by defendant, in cxeeution of a decree 
against a third party, does not fall under this article. 30 C. 440=7 
U.W.N. 520 (dissenting from 8 B. 17). 

(4) Receipt of money under a lubiisiing decree 

A receipt of numey under a subsisting decree, though that decree may bo subsc- 
(juently reversed, is not lorongful seizure. suit by a surety to recover 
money which he hud rcali/iUd by summary process under S. 583, Civil 
Procedure Code, but which defendant intercepted under colour of a 
decree subsequently reversed, is not governed by this article, but by 
art. 120. 13 M. 437. 

Compare this case and ^os. 2 and 3 supra, with 8 B. 17 in heading 2 infra. 

(5) Gompeniation for attachment before Judgment :— 

A suit for compensation for loss occasioned by attachment of goods liefuro 
judgment is not governed l*y this article, the attachment in such a 
case not being wrongful, ill M. 80=6 12. 

Compare 21 C. 142 (148), (P.C.) = 20 l.A. 160, whore it has been held that a 
party’s taking posscNKion of property under a decree or order of Court, 
though such decree or order is afterwards set aside, is not wrongful 
seisure; and 23 M. 621 (626) where it has been held that the attach¬ 
ment, by a third party, though under order of Court, will lunount to 
wrongful seizure. 

X.— * Movembte property. ’ 

Suit for money 

A suit for money wrongly taken under a decree is a suit for compensation fall¬ 
ing under art. 29, even though a claim is added for damages for loss of 
gain or interest upon the money. 8 B. 17. 

N.B.— Cwnpare this case with Nos. 2, 3 and 4 under heading 1 (B), supra. 

Legal Proeeaa.' 

ProoMi, moaning of 

(1) Xhe process meant by the article refers to the process under which the seizure 

takes place; where a fund in Court, subject to its orders, is ordered to 
be paid out, there is neither a seizure nor a process for seizure. 11 M. 
346 (.-156). 

(2) Tlns^ article is quite general in its terms and it is intended to apply to all cases 

where the alleged wrongful seisore is made under legal process. 23 M, 
621 (626). 
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Apt. Act X¥ of 1877 (inuian limitation act). 

30. —* Against a camer^o for coni- One year. When the loss or in- 
• pensation for losing^*^ or in- jury occurs, 

juriug goods/3> 

(Old Aeta) ^ 

[Art. J«) of Act fX Same >w above, except that the words " for compen- 
of 1H71. sation ’’ in the present Act are new. 

« 

Aei XIV uf lS$9i’~^No eorrenpondinr/ 

Scope of Article. 

The article aiiplios only to suits [or eonipunsatiou for loss of, or damage to goods 
arising from nmifetiiS.'uico, uiisfcusance or non-feasance independent of 
contract. 3 M. 107 (XIO). 


/.—‘ Carrier. ’ 


Carriers by sea: — 

-arc within the purview of tin' article, even though they are not 'oominou 

carriers ’ for the purposes of the Indian Carrien,' Act (Ill of 18CS), the 
operation of which is coniiiied to inland oarriers. 3 M. 107; 26 B. 562 
(.570)=>4 Bom. L.R. 447. 


2 ,—‘ Losing.* 


Baits for compensation for non-delivery of goods 

1. Where, iii a suit for compensation for non-delivery of goods entrusted to a 

carrier by Railway, the dcfeiidatit pleads limitation under Art. 80, the 
burden of proving that the goods were lost lies on the dofoudont: more 
nou-dcliVory is no proof of loss. If there be no such proof, the suit will 
be governed by Art. 49 or 115. 7 B. 478. 

2. See 12 C. 477, wlrieh was a case uf nuu-delivory of goods by a carrier, and in 

which a decision similar to that in 7 B. 478 was arrived at. 


8. .An action against a Railway Company, fur loss of g(X)ds, is governed by 
this article, when the suit is founded not on a contract but on a tort, 
^ 3 M. 240; 3 M. 107. 

4. But, if the action were for non-delivery or short delivery of goods founded 
on a contract, article 115 and not this^urticle will apply. Ibid and 5 
M. 388. 


3.—‘ Goods.* 

Loss of money 

A suit for compensation for loss, in transit, of money in specie, de^atohed by 
rail is governed bjt this article. 19 B. 16S, reversing the judgment in 
17 B. 723. 


• This and the next article had formerly been in Part V. They were fa Mya . 
ferred to Port IV by Act X of 1899. The limitation period for the suits has thus been 
out down to one year from two years. 


VI 


95 



740 Aot XV of 1877 iisniAA nMir-ynos m't). [Arts. 31 &32 

31.*—Ag'aiTJsL a cuiTicT lor coin- One year. Wbou the g'ouds 

]HMisatioii for non-delivery to he <lelivev(*d. • 

of, or delay in <leliyoiiii<r, 

j>;oods. 

(Old Acts) 

[Art. o’7 of A('< I\ Sjoiic ;is :iltovc, thitt Lin* words ’ for (■oiii|it*ii- 

of 1H7I. .sillion lor non-deli\('ry of, or ' in the pn'sent Art 

' Hre new. 

..Ir/ XfVnf I8o9.- -No I'fin-i'niKiiiilinti firorixiiyn ; 

(Notes) 

Tliis iirticlr should Iv; iviid with l.lir ncvl pr<\iiiiis urlirli (:»() ninl the r.ise 
iieU'd tl'oii'unrti'i. 


I irr \'.— T ivo years. 


32,---Ap;iiinst. otie who, a 

riy;lit lo use |)TO)H'rty for 
* ,s])e(‘iHe ()iir])o.si*s''>,perverts 
i1 toother |)tirposes.‘’’ 


Two years. \V'lien the ])er\'er,si()n 
lirst heeoines Ivtiown 
to lh(' ])(‘rson injured 
tlierehy. 


(Old Acts) 


[ArL. h'Ki.r Art IS. 
ol 1S7I. 


!'’ir.'!|, two foliiinns -sniiu* n-. iilioM*. 
‘Tlie time of the |>< rversioii ’ 


'riiird eoliiTiin— 


Aft XIV of /■S;>.9.- ■ A’o mnrifjHiHdiin/ 


(Notes) 

/. - ‘ Having a right to use property for specific purposes. ’ 

(1) Tenants : — 

-lire, ]>ur^ous liuviiijt a ri’jfii to iim- jiioporty for siwiritic xnirpo.sL‘s in 

accoi'dioife with the rondilioiis of doinise, and suits ii^jiiinst them will 
h« .j^ovornud hy this iirtieJi*. 10 A. 0:11 =8 .X.W'.N. 2f>7 ; 8 A. 440 = 0 
A.W.'N. 210. S-'i also 20 {'. r,M (F.B.)-=3 t’.W.N. 401 ; 24 C. 100 - 1 
C.W.N. 22:5; 0 C. :U=0 (•.1..U. .000 mid 'J C. 147 = 12 C.L.R. 418 ; 
M A.W.N. 105 (noted under lie.iidiiig 2 infra), which aru all mstanens 
of tonauts ‘ havin''n rifilit to use property for spocilir. purpoHOs ’ and 
pervortinj; the snipe for other purposes. 

(2) Suit against trespasser ; 

suit iii>aiust a ire.spaiixr,r, for ruinoval of troos plantud on a land boJonging to a 
Zeiniudar, is governed iiot by this ui-tiulo, liut by art. 120, becauiie a 
mere trespassier is not a person having ani/ right to nso property for 
. specific pnriwses. 10 A. 6iM==8 A.W.N. 257. 


(8) Having a right, shen7^ 

The words ’ having n right to use tho property ’ have reference not to the time 
when the Miil is brought, hut to the time when the perversion takes 
j.lscc. 14 A W.N. 105. 


This ftrliel" (31) has Ix'eii (iubstituted for thu original section by Act X of 1899 



Art. 33] Act XY of 1877 (f\:)iAN’ LIMITATION aot). 7H 

2. ‘ Pervtirts it to other purposes." 

ll) *Suit for mandatory injunction or ejectment; — 

-!)_\ .1 l:i)Kll(ir(I iipfuiTisf. ii friiiiiit. inuler HougiiJ Ai'l A III of 

IHN.-). to lill up !i ti.mk cxi-iiviiti-tl by tlio Jattcv on buiil dwiiisod for ii^ri- 
i-ultiiriil puipoM's or. ill l.lii' iilU'i iialivo, for ojoclriiont, is govcrin'd by 
ibis iiriii-lr and not by arl. I‘2(). 'j!!) 0. rdil (P.B.) ='1 t'.W'.N. Uil 

jiiri-ir/f//j(i/(i C. I'll('.I..it. .’ili'.l and b (’. 117=»1‘2 f'.li.K. IlH. and 
tip/iiiirhiii 'M C. IW 1 I'.W.N. (iirxi. i-.wsc) j. 

('ll Suit for ejec'iment and removal of trees; - 

This .irtif.U’ applies to a sinl iindor i-l. (o) of .S. vSo itnd S. 1.^0 o( liongal Ac.t 
l(sS-''i ( I'enaiiry) for pjcrlmeiit of a Iciiiinl and b'r rR)iin\ai of 
ti’i'i'.' pliinl<-d b) liini on land Iciisial lor ii^rioiiltnral pnrpospa. .\rti. Ii20 
(I'Kis not a)i[>I_\ to siii-b a imso. ‘21 C. 1(50*= 1 O.W.N. ((HHtiugiiish- 
imi (5 C. 0.34**(5 .'.(K) anil !M'. 117 = 12 li.L.H. 418). 

(S.ll.'l-i, t'.. :U.= 0 (j.L.lt. .'Xilt and !) I I7=l‘i 11.'^ had docidt'd that a 

suit Im a bindloul a;i.'iinsl a ‘.(Miant for a niandatory injnpi'tion, as for 
lillin,'; up 71 i:tnl< or for i-pinoval ol in-os planlnd or, in tin- altf’rnalavr, 
[or cioi-l iiiont, was jjoviTUfd. no| by this artit-.lp, but by art. 120 
'rhcsr liasi-s ba\‘‘ now boon <nvi —sec i-asos Nos. I and ‘J .s/ipivi). 

(Ii) Suit for removal of trees:— 

A suit brou)r|il by a l.iinllord. against an ocoiipam-y tcimiil for iigriculLiiral pur- 
po.si'<. for n-nioval of trees planted by the laLtor on bis I'ultivatory 
liolding. is govoriii'd by this 7irlifli!. HA. 1 l(i-=fi .A.W.N.‘210 : 20 A. 
.MO. 

(1) Suit for removal of shed erected during tenancy ; 

suit l>y a /I'lnindar, against a.ii i jis-i.i'd li'nanl, for (.be rcinoviil ol a shod 
I’lTflrfl dining bis tc’ii inr;.. bimight more Ihan two years nf(,i>r its 
i-L'rclion is Ixirred lo' binil.iiion. 11 A.VV.N. 

33 -IJmk'r .Vi‘1 .\i'. XII 111 iS-'i-'i Tivo .years. Wluu) I Ik* wroiiof nmi- 
( 1(1 rimhlr r.rfi'itlor/f, mliiil- ]ililitU'il of i.s iloiit*. 

u'infrahii'ft nr rrprr.srulfiiin-'i 

* lo sur It Ilfi In h: surd for 
(•■erlaiii irnnn/sj, nofitin.'sr h.ii 
o.KmjHliir, iiclniinlsii-jiror <ir 
other rcprcsi'iilat i \ e. 

(Old Acts) . 

. .'hi of Ai‘l fX of IK7!.- ■'iaiiie us nliuve. 

Ac! XIV of iNnH.—Xo I'lirrenijuiidiiuj jjrorim'cniJ. 

(Notes) 

'L'his article sboiild be n-ad with ariirics 2U and 21 sii/mi (pp, T-31 A 7:52) with 
the notes thereunder. 
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34* —For the recovery of a Two yean. When the possession is 

demanded and re- 

fused^*-^. 

(Old Acta) 

[Arti. 41 of Act 'IX ol' 1871. Same as above. 

Act XIV of 1859.—No corresponding provision.] 

(Notr/.—T hiR article and the next (S.'i) .and the Notes thereunder ought to be 
road together. 

‘ For recovery of wire.' 

Bait ogaliiit wife. In form, for recovery of wife 

A Bait by the busbiuid, .against the wife, though hi'Diighl in form as a suit for 
reoo'feryof \vifo, is, in substance, one for restitution of eonjngal rights. 
To such a suit, article 3.5, and not this nrllelc, is applicable. 2.3 B. B07. 

(Notr).—T he question w'hether, if the husband and tin* wife were of full age and 
, sound.mind at the time of the demand and refusal, the .suit would bo 
absolutely barred after two yenrs, or whether .section 23 would apply to 
* such a suit, was loft open in this case. 

2.—' When poasession is demanded and refused. 

(1) Salt for reeovery of wife - ContinaouB wrong : — 

A withholding, by a third party, of the plaintiff's wife is a continutnrs wrong, 
and a fmsb period of limitation bogin.s to run at every municnt of tlic 
time daring which the withholding enutinnes. 80 P.B. 1892 [folUnr- 
ing 60 P.R. 1879 (F.B.)1; 14 P.L.H. 190.3; 11 A.W.N. 18 ; 16 B. 714; 
16 B. 715 (Note). 

(2) A suit, whether as against the wife only, who refuses to return to her husband and 

allow him the exercise of conjugiil rights (art. 35), or for recovery of 
wife as against the person who is retaining her (art. 34), is not taken 
out of the operation of 8. 23 (See p. G52 siipra), the wrong in either 
case Ixsing a continuous one and giving rise to recurring causes of ac¬ 
tion daring the whole time of the wrong. 16 B. 714,16 B. 715 (Note). 

(Notr) . ■ > 1 n this case, the point whether in such casus the demand and the refusal 
ought to have boon made by the parties being of full ago a^d sound 
mind was not considered. 

(3) What is relluai ?— ^ 

A positive refusal on the part of the wife cannot bo essential to the husband’s 
cause of action. She might .always return evasive answers to his 
demands or silently ignore them; yet the husband may have a cause 
, of action. 23 B. 307 (at p. 310J. 

(i) Reftiial by minor : 

A refusal by a minor d>)eK not cause the Blatute to commence to run. 23 B, 
307 (310). But.w 28 C. 37*5 G.W.N. 19.5, which Itehl that it is not 
necessary for the Statirte to eommonce to run that the demand must 
be to, and the refusal must be by, a husband or wife of full age and 
sound mind. 
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2 ,—* When oossesBiott is i/emaade4 and retu8ed,*~~(concluded). 

(d) ' Demand and reftuo], neoeuity for 

It iu not nonessary, as a condition precedent to suits falling within those articles 
(arts. 34 and 86), the parties being Hindus, that there sliould bo any 
demand by the plaintiff and refusal by the dofendtuit. The limitation 
applicable to suits of the above description is that provided by art. 190, 
rcaid with S. 28 of this Act, 18 A. 126*11 A.W.N. 18. 

35.— F('v theOfm-7'w'o years. WliiMi ivstitutioii is do- 
jugal rights. inanded, and is refused 

by the husband or wife, 
being of full age and 
soiiud uiitid.^*' 

(Old Acts.) 

[Art. 42 of Art IX of 1K71.—Oolntnns 1 and 2—anme as above; Column 3— 

when restitution is deniiuided and refused. 

Art XfVnf ISiift.—iSfo norrenfumditiff prnri(iion.'\ 

(Notes) 

tisr’BoKides the cases noted below, the cases in the Notes under the next previous 
article may also be referred to vrith advantage. 

/. - -* ReatUuHonA 

(1) Maintainability of snit i— 

(a) A snit for restitution of colljugtd will lie nulvvitlistanding the fact 

that there was no mnsumntntivn of marriago Ix^fore snit. 10 B. .'iOl; 
28 0. .87 (46). 

(b) A suit, even against a iiiiiioi- wife, for l■(•Klitlltion of conjugal rights is 

governed by this article, and time would run even iu such a case. It 
is not necessary that the demand must be to, and the refusal must be 
by, a wife of full age and sound mind. 98 C. <87 (46, 46)=.6 C.W.N. 
106 : [But see 2.8 B. 807 mid Of. 1.8 A. 126]. 

(9) Bait, in form, for recovery of wife 

-Sec 2H B. 307 at p. 742 supra, under art. 84. 

2." ■ ‘ Being of fuU age and sound mind .' 

■ A suit lor restitution of conjugal rights w’ould be bari^d, after two years from 
the date of demand by one of the married parties and rotusal by the 
other, if, when such demand and refusal had been made^ the parties 
were of full age and sound mind. To a ca.se whore such a demand and 
refusal have been made, this article and not section 28 would apply, 
25 B. 644 (F.B.)<=S Bom. L.R. 371 (F.B.). 

(Noth).— This was a case between parties under the Parsi Marriago and TMvimie 
Aot (XV of 1865). 
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[Art. 36 


36. -Kov roni|K'usatiitn for any 7'h'o jears. Wliun Hiu iimlfcasaiKT, 
iiiiilfcasaiice, inisfoiissaiu't', misfcasani'i', or iiuii- 

ornoJifeasiiiK'c iii(ir|u'iMl(‘nL loasaiice' t-Jikc's ])la(.‘C'. 

of ronti'aoL, and not In'R'in 
sjM'fiaUy provided for. 

(Old Acts) 

1 Art.-I') of .Vet IX l.’oi- e«im|)HUSiilioti tor iiiiy wroti^. iniillVasimec*. 

of IH71. iioiileii-siinee or ini.<fe:isin)c:r iiidepeiulfuL of eoiitraet. mid 

not lieiYMu sjieeiiilly iirovidt'd for—Two years—Wlien 
til" wroiis; is iIohl. up tlie iiel':iu1r liapporis. 

.let XI r»/ IN.W .Yi; iwn’Kfiiiinliuij jir>>i‘isinn ., 

(ITotes) 

Scope of article. 

II) Proceedings under S. 214, Act Yl of 1682 : - 

(nf Till! iirtiele. is inap]ili"iilili' in ;iii :ipplicMl.i<>ii, itii (iniei!il Ijiipiidiitor. 
uiidop S. ‘Jl t. I'.idiiMi ('faiip.iiiius Act, to coinpi.l Llm directors to repio 
money luisapplii-il—llio iirbicJc beiii;. iipplioiililc itnl_> to suits utid not to 
iijifilicntioHs. Ml .\l. 119. 

(0) 'I'iiis arLiele hits no .ipplicatioii lo the spueiiil proceodiiiL' provided lor 
l,v-. IS A. 1'2=15 A.VN.N. IMi:. 

(2) Burden of proof :• - 

Wheiu ;i defoiidiinl Mas up a si.:iliiloi,> Ijiir midei' Uiis iirliele, tint burden of 
blowing Tb.t.t lbe suit ((lilies eloarly uiidor this artiolo rests on biiii. 
IW M.icokan ('..I., ill -i.'i 0. Ii92 (F.B.)-.»-i C'.W.N. 'iWi. 


1. ‘ Malfeasance, misfeasance or non-feasance. ’ 

(i) Definition : - 

'I'he words - —iiiv ei|iiiv.ileiii to, .mil Ikim; llie same si({iiLti(iaii(.(t as, the word 

'tori.' ■riieVopil'. --bii\e ibe widest import and euihrauc all pos- 
siblii ael.s or .)iiii.,>,iiiii.. eomiiioiilx Liiowii as ‘torts' by l<',rigUsb lawyers. 
II H. la:! (J.lo). 

False complaint—Detention of goods : , 

See 7 11. under art. ‘ja. at |i 7ai, siijiin. 


(a) Suit for money embezzled : - 

.\ suii, !i\ a Muineipal I'oiiikmI .ig.iiiiit i(.s lat<‘ Cbiiiriuaii, to recover the money 
i iiibe/zled b\ i,b«' Miin.iger, during the tenure of dufeiidanl's Chair- 
mim'bip, r. potienitsl by Ibis iirtielif, articles 89 and dO not being appli> 
^ e.iblit, Miie.i lUi-n; was no relalioiiship of jirineipal and agent lictweon 
ihi Cmitieil and the defoiidiint. ‘,^'2 M. a4‘i. 


(i) Attachment before judgment 

1 ( 1 / A suit for coUipeiisalion for an .illiu'luiiejjt before judguiuiit, is governed 
l:y ‘iit iele 49, ralbcr than by this ariiclo, the- atlachmont not being 
wrongful. 19 M. ^r.l..J, 12. 

t-'f'-i !•.).—Sec the .s-anic ease noted under art. 29 suj/ra, at p, 738, supra. 
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Scope of article.—(coil chided). 

t. — 'Malfeasance, misfeasance or non-feasance.'— (umimled). 

(h) A suit for dtuutigos, as coniimisatioii for ati iittauhinciit, Iwfciro jiidgniunt, 
fvf i-ortaiii mbit’s, would bo governed bv IhiKartiole. b Both. L.R. 704. 

(Notv.). —In Ihiscaso it was Itcld that in aKuitfor ('(aniNMisatinii brought under 
arl. W, S. a3 of the A«t would be ajipliuable if the damages cau-sod 
by till! tort wore nil tir a negligible quantity but fur the eoiitliiuniice 
•flf-tho injury voluntarily eaused or pcniiitted by the ttndifeusor. -- 
Sec p. 709. 

Cfnnpca e 19 M. KO. 

(!>) Suit for damages for loss of ship by collision : - 

A suit to ree/>vor dtuiiagus fr>r liic loss of a shi)i eaused by euUi.siun at sea is an 
aetion of tort founded u])on negligeneit, and isgtaei'Ticd by ibis artiele. 

11 B. l:»3. 

(U) Suit against shebait pepsonally : 

A suit, by the sons of a dec-eased slu-hiat of a dehuttvr, fur the p‘ee.overy of advan- 
oes iiiadu by the deceased on iu-count of the debiiHei estate, at a tiin.i 
when ho had Iwen wrongfully kept out of ofljee by tlie defendant, who 
elaiinod the ofKce as against the dueciised, would be got (>nied by this 
article, if the suit were framed its one against the defendant 
ftenumnlli /; if tlie suit were framed as one sigainst the defendant as 
repiesouting the tlrbiiflrr cstuto, it would l)e governed by art. 1*2(1. 
5 (l.W.N. 273. 

fcar’ Soft, furtluir, Nos. *2, H, 4, fi, f>, 7. H and 9, under heading No. .‘5 ‘ Not herein 
specially ppovided fop,' infra. 

2.—'independent of contract.' 

(1) The -article -.ipplius only to snits for eompunsation for tortious aets independent 

of uontraet. 10 B. 'il l ('21B) 

(2) Bdlt for compensation by anction-purchasep against decpee-holder 

.. -—, for damages for inisdoseription of property sidvertiscd for sale and 
Mihseqnontly sold in uncl'un itnd purchased by the plaintiffs, is not 
governed by this article, .siTice the suit i.s one based on a contract of 
siili.-. 10 B. *214 (‘218). a B.‘268. 

(3j Waiver of tort and recovery of money ^ 

A plaintid nniy waive a tori coiiuniltcd by the defendant and sue for money 
i-ecoverod by the defendant as tho result of the tort. 6 M.Ji.C. 200 and 
11 M. 209 (-271). 

(Nutk).—T o such a suit, the limitation provided by this article nuw apply. 

(4) Bait for continuing damage 

-See 18 C. 91 (98), Note No. 17 at p. 067, mtpra. 
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[Art. 36 


Aot XY of 1877 (iKWAN LIMITATION ACt). 

S.— * Not herein specimlly povided for,* 

(1) Intention of nrtiale : — 

(a) This is a general article applying to all casoi of torts not specially provid¬ 
ed for in the other articles in the schedule. It will be inapplicable to 
a suit clearly coming within any other article, ‘24 A. 3G8 (<%9). 

fh) The intention of the Aot appears to ba,«that not more than two years 
should be allowed for bringing a suit founded on a tort, except in cer¬ 
tain well-defined particular instances. This will be plain, when this 
article and article 116 arc read together. 11 B. 133. 

(9) Suit by one Joint tenant againtt another 

A suit for compensation, by some joint tenants against others, for the latter’s 
exclusive enjoynnent of part of the joint lands, is governed by article 

. 120, and not by this article. 23 0. 709. 

A 

(3) Profits of hereditary office vrongfally received s— 

A suit for the recovery of profits of a hereditary office wrongfully received and 
withhold, is gu' crncd by art. 120, and not by this article. 9 M.L.J. 103. 

a 

(4) Bolt for money had and received by defendant for plaintiff’s use:— 

A suit by a landlord for recovery of his share of (sjmpensatiou, allowed by 
rtovornnwnt for acquisition of land under -Act X of 1870, the same 
being realised by the dcfeiidaiit-tienant, representing himself to be the 
owner, is governed, not by this article, but by iiriJclc G2 or 120. 3C. 

W.N. 202. 

IS) Bait for damages for fraud. - 

A suit for comjKinsation for damages caused by a fraud practisud by defendant, 
in fraudulently getting a Uourt-.seal to be plotusd on the outer dour of 
a warebousc, and thus preveuting the plaintiff from taking possession 
of the goods therein, would not be governed b\' art. 29 or this article, 
but by art. 95. 27 M. 343. 

(G) Bale by mortgagee of property not mortgaged 

A suit for compensation for sale, by a mortgagee, of property not mortgaged but 
stored iu the mortgaged premises, under pretence of a power of sale 
cemtained in the deed of mortgage, is not governed by this article, but 
by art. 49. 11 M. 383. 

(7) Butt for mesne profits 

A suit for profits of immoveable property belonging to the plaintiff, but wrong- 

» fully taken by the defendant under a decree against plaintiff after¬ 

wards set aside on appeal, is not governed by this article, such a case 
Itoiug npi^uifically provided for by art. 109. 4 C. 625. 

(8) Dameges for cutting and carrying away or mlsappropriatiag crops 

A suit (or-does not full under this article, there being other speoifio arti- 

(dtis guvciiiiiig the case, such as articles 39, 48, 49 or 109. 2S C. G92 
2 C.VV.N. 2G5; 22 C. 877. Contra--^ 'RjMvmi, 3., Ibid. 

. 0(n.i2iare 4 C. CC6=2 O.L.B. 626. 
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, 3.—*Not herein epeeialfy provided fnr.*—(condud«d). 

( 0 ) CompanMtioii for trorpaas on immoToable property 

A suit for compensation for loss of crops caused by defendant’s unlawfully tak¬ 
ing possession of plaintiff’s well can bo brought within three years from 
the cessation of the trespass. This was a case of a continuing wrong 
within the nfleaniug of S. supra : but the damages were held tocover- 
ablo only for4ho three years next preceding the suit. 6 M. 176. 
t*'" Settrfurthev, cases noted under Nos. 3, 4 and 6, heading No. 1, IjalOfm - 
unce fto., supra, 

J*AKT VI .—Three yemrs. 

37.—For coinponsatioTj for obs- Three years. 'Phe date of the obs¬ 
tructing a way or a water- trnction. 

course. 

(Old Acts.) * 

[Art. 31 of Act IX of 1871,— Kor obstructing a way or a watercourMe—Two 

years—The date of the obstruction, 
ylot XIV of 1859.—No correspoudiag provinon.'] 

(None).—1 his article and the next may be read together. ' 

(n‘ot«s) 

(1) Obitruetlon to a waterooorM 

An-being a continuous act of wrong, as to which the cause of action 

accrues de die in dmn, a suit for compensation for such obstruction 
would not be barred even though brought more than two years from 
the date of tho obstruction. S. 23 applies to such oases. G C. 894 
(P.C.)-7 I.A. 240 -7 C.L.K. 520. 

(2) Balt for roeovery of land and opening a wateroonrio:— 

A-belonging to tho plaintiff and closed by the defendant is governed by 

tho twelve years' limitation contained in art. 144, and not by this arti ‘ 
cle. 4 W.R, 107. 

(S) Bait for deolaration of preierlptive right 

A-to irrigation from a runnuig stream, and for damages nau p ffl i by the 

stoppage, by defendant, of water higher up the stream, was governed by 
the twelve years’ limitation. W.R. Sup. Vol. 106. * 

(4) Oompeniatton for treipaia on immoveable proiArty 

(a) A suit for-is governed by art. 39, and not by this article or art. 40. 

6 M. 176. (Note).—See same case under art. 36. 

(b) So, also, a suit to recover damages for loss of crops caused byjaefendant’g 

interforeuoe with the plaintiff’s right to the flow of water from a 
canal. 3 M.H.C. 111. 

(5) Mvonion of a waterconne 

The-is a continuous injury giving rise to a cause of action from d^ to 

day as long as the diversion continues. Such a suit, even thon^ 
brought more than two years from the date of the diversion, would not 
be governed by this article, bnt S, 28 «<pro. 6 M.H.0.6. 

n ^ flfi 
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Aot AY of 1877 (JNJ>IAN LIMITATION ACt). [Arts. 38 & 39 

.—For compensation foi» divert- Three years, n^lje date tif the di- 
ing a waterconrst*. version. 

(Old Acts.) 

[Art. y2 of Aot IX of l*’or diverting si wafcerfoiirso—'Pwo yenrs—'Phe 

1871. (late of the diversion. 

Act X/V of 1859.—No vorreifpontiiiuj ]irovi»ion.li 

(SotBB) 

Sco ciiiscs noted under art. ST, amn’o. 

39—1 [i’or couipengation Fui' tvcs-^A«fe y^ears. 'Plie date of the tres¬ 
pass upon iniinoveablo pro¬ 
perty^'*. 

(Old Acts.) 


[Alt. 4:{ of Act IX of 
1871.. 


Same as above, e\ce[>t that the words * For com¬ 
pensation’ were not found in the Ist colmnu; and 
, there were tlie words *'w’lieii tliu trespass takes 

plnee” instead of the words to be found thei'e in the 
present article in the third column. 

Art XIV of 1959.—No corntiijjoindhuf proin'aion,] 

(iroteB) 

Scope of article. 

(1) Buiti In ^ectment> 

The article is inapplicahle to-. 11 apiilius only to snits for damages on 

•iccouiit of trespass. U B. 5H0; W.R. 002. 

(2) Bight to a jatkar 

A'. " , - — . — is interosl in inmiovcahlc ])ropei-ty, and not an easomerit. A suit for 
declaration in respect of such a right was held to fall under art. 145 of 
the old Act corn'sponding to art. 144 of this Act. H ('>. ‘27(>. 

(£1) Salt to have drain conatracted by defendant closed '' 

A suit to have a drain constructed by defendant upon plaintiiT's land closed, 
is one relating to a continuous wrong giving rise to causes of action 
from day to day, and is governed by S. 28 S7ipra. 24 W.R. 97. 

(4) Suit for declaration and injunction 

A suit for a declaration that the plaintiffs have a right of entry and worship in 
the sanctUiiTy of atomple, and for an injunction restraining the defend¬ 
ants from intcrfc'riiig with such right, docs not come under this article. 
Tlic suits contemplated by this article ate those for damages. 7 B. 323. 

/.- *For trespass on Immoveable property.* 

(1) iMipAu 

Foroiblo entry by the (nmier having a present right to possession is not an 
actionable trespass. (Miira on Limitation, 4th Edition, at p. 882^. 
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JLpt. 40] Act XY of 1877 (inihak limitation act). 

For trespass on immoveable property.'— (cowAuded). 

Ill ujcolnioat, the phiiiitLiT's uaimo of action is not dependent on the original act 
of dispossession. What gives the plaintiff his cause of action is the 
wrongful detoutiou of the land, which is his—not the taking of it. 
519 C. 8tl (iVi- Him, and BiiKn-, JJ., at p. 883), Mitra on Liinitation, 
4th Edition, at p. H32). 

(2) Trespua and disposaeBalon 

‘ Wishing in plaintiff’s tank or lathe without his purinission is an act of trespass 
only, when the plaintiff is not prcvtmted from fishing there. 3 C.Tj.B. 
.509. Bat the acts of the defendant in taking fish from the plaintiff’s 
jiitkar ciiiinot lie considered successive acts of trespass, if they appear 
io have been exercised ctmiiiiuoiisly under a olaiiu of right. They 
must 1k> considered as a dispossession of the plaintiff’s right pro tanto, 
3 G. 276. —See Mitra’s Limitation (4th Edition), p. 832. 

(3) CompenBation for seiiure of a well 

-Sec 6 M. 176, under art. 36 at p. 747 snprii. 

(4) OamageB for euttlng and carrying away crops 

(a) A suit for-comes under this article, such a suit being one for com¬ 

pensation for trespass on immoveable property. 25 G. 602 (F.B.) at 
p. 699=.2 O.W.N. 265. 

(h) Where the suit is regarded as one for componsation for the wrongful act on 
the part of the defiMidants in cutting the crops on the plaintiff's land, it 
will he governed by this .articlp. If it is regarded as a suit for damages 
for e,'trryiug away and inisappi-opriating the crops, it would fall under 
art. 49. Per Guosk., .T. in 22 C. 877. 

40 - For coiiipeiiButionf'-’for in- Three years. T'hc elute of the in- 
frinjring copy right'nr fringemeiit. 

any other excludivt* ])n‘- 
viloge<’\ I 

(Old Acts.) 

[Arl,. 11 of Act TX of 1871.—Sium- ns nliove except, that the words ‘ For com- 
^ pensation ' in the first column, in the pre¬ 

sent articlp, arc new, and tlie period of limit- 
al ion was one year and not three years as 
in tlie present article. 

8> 1, «/. 3 of Aot XIV Ilf I8~di.—To auitH for dtvmages for tJis infringement of 

oopyriijht or of any ettehuive privUeye—tiie 
period of one year from tint time the cause of 
action arose]. • 

(Votes) 

I.—' For compensation.' 

Suit for Isjunetlon:— 

A ■■■ ■ to restrain a piracy of (.copyright by sale of a book published more 
than a year before suit, is not barred by this article or by 5 & 6 Yio., 
oh, 46, S. 26. (17 0. 951, Mitra’s Liinitation, 4th Edition, p. 833). 
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2,—‘ laMagiag copyright.* 

TnuiBlAtloii 

—— — - —is no infiringoment of a oopyriglit. 19 B, 667. 

3 .—* Exclusive privilege.* 

Bait for aeooimt of proflti 

This artiolo is applicable to a suit for aii account of profits obtained by the 
infringement of an exclusive privilege an invention. 3 0. 17 
1C,L.B. 66. * 

41. —^To restrain waste ^'‘. Three years. Wlien the waste be^ns.<*^ 

(Votes) 

‘ Waate.^ 

(1) Fever of Court to Interfere with tennnt-for-life:— 

A Court of Equity will not interfere with a tonant-for-life in posscsssion, unless 
it is sKown that there is danger from the mode in which ho is dealing 
with the property. G M'.I.A. 433. 

e 

3 .—‘ When the waste begins. ’ 

Gonmenoement of time t— 

A suit to restrain waste will be barred if brought more than two years after the 
commenoexnent of waste. S. !23, supra, does not apply to such a suit, 
because S. 28 is general in its terms, whereas this article is specific 
and embraces the particular subject. 36 B. 644 (649) (F.B.) — Per 
Jssnam, C. J .— Compare 26 A. 482, Note No. 3, at p. 683, supra. 

42. —] For compensation for injury Three years. When the injunction 

caused by an injunction ceases.*’*^ 

wrongfully obtained.^*^ 

(Old Acta.) 

[Art. 86 of Act IX of 1871.—Same as above, except that the word ‘damof^ ’ 

was used in the 1st column instead of the word 
‘ injury.’ , 

Act XIV of 1859.—No corresponding provision.'] 

(Vote!) 

!.—• An Ittianctlon wrongfully ohtnined.’ 

Butt for doma^es for wrongfully obtaining on iqJnnetloB 

Where, in a suit by an attaching creditor under S. 283, Civil Procedure Code, 
an injunction was issued maintaining the attachment, a suit by the 
ciaimam defendant, after the disposal of the above suit in his favor, 
for damages for the wrongful attachment, would be governed by art. 
42, and not by art. 29. 40 P.B. 1681; 24 A. 146. 

Collar,! 19 M. 80 and 28 M. 631 (635) noted under art. 29, supra, at pp. 788 dt 
787, rsspectwdy. 
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WbM ibb ittfuaciloa 

Cominenoeineiit of time:— 

In a suit for damages for the defendant'a .wrongfully obtaining an injunction, 
the timo of the accrual q£ the cause of action to the plaintiff is the 
date of the damage resulting to him; and the cause of action will con¬ 
tinue OK long OH the injunction lasts. 13 W.B. 305 >k 5 B.L.B. at p. 1. 

43-—Under the Indian The date of the pay- 

Act, 1^65, section 320 or ment or distribution. 

321, “ or under the 
bate and Administration 
Act, 1881, section 139 or 
140," to compel a refund 
by a person to whom an 
executor or administrator 
has paid a legacy or distri¬ 
buted assets. 

(Notes) 

I.—*To compel m ntnnd** 

Suit against exeeutor panonally 

A suit by a legatee claiming under the will of a testator, to recover his legacy 
from the executors under the will, personally, on the ground of waste 
of assets, would Ixs governed by art. 123, and not by this article. 19 M, 
425 (432). 

44.~By a ward who has attained Throe yeon. When the ward attains 

majority, to set aside^*^ a sale majority. 

by his guardian. 

(Old Aetn) 

[There was no corresponding article in either of the earlier Acts]. 

Scope of article. * 

(1) Queere ,—^Whether this article applies to a guardian de faato, as well as to 

a guardian (fo/oefo and dejMt'S? 57 P.B. (1891). 

(2) ^ This article provides a special period of limitation for removal of obstaoles 

to a plaintiii’s obtaining possession. Ho cannot, therefore, ignore 
that provision and come into Court more than three years after his 
attaining majority and within 12 years oMhe alienation. Such a suit 
will he governed by this article or article 91 or wrtiole 92, even though 
there is no prayer for setting aside the alienation. 57 P.B. 1891, 
19 P.B. 1902-183 P.L.B. 1901. 

(3) If the transaction is null and void so far as the plaintiff is concerned, he 

may treat it as null and void and non-existent, and may avail bi wis^ ^ lf 
of the lunger period of limitation of twelve yeus in bringing a suit for 
possession. If, however, the transaction is one which the ward cannot \ 
ignore, he cannot recover possession without setting it aside. To the 
fonoer class of oases this article will not, and to the latter it will 
apply. 67 P.B. 1891. 
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Scope of nriXcl^.—ii'nnvhided). 

r4) Suit on ground of firaud : -- 

The article is inapplicable to a suit to set aside a deed of gift of immoveable 
properly on the ground of fraud and undue influence. 15 C. 58 
(P.C.)»-I1 I. A. UH. 

' To set aside.' 

(1) Caneellation of alienation and posBeasion 

A suit to cancel an alienation made by the guardian of the plaintiff while the 
latter was a ininor, anil to recover possession of the property compris¬ 
ed in the instrument, would not lie governed either by this article or 
HI. hut only by art. 142. .5 A. 490 = .*! A.W.N* «47. 

(2) Suit for redemptioa :~ 

Where the guardian of a minor .sells the equity of rcden)ptit>n to the mortgagee, 
a suit for rodemx>tion brought hy the ward more than three years after 
attaining majority will not be barred by this article, as the necessity 
for impugning the sale does not arise till the right to redeem is rosist- 
• ed. 14 B. 279. 

(N.B .)— But see tho observations of the Privy Council on this decision at ‘i5 B. 
887 (at p. 361) (P.C.)- 

( 8 ) Bale by Hindu widow—-Next heir a minor: — 

Where a ITindn widow makes certain alienations and dies, and at her death, the 
next heir is a minor, a suit to sot itside her alienations can be brought 
by such bdr within three years of his attaining maj'ority. 4 G. 528 
;l C.L.R. .391. 

(4) Alienations by other guardians 

(a) Alienations, hy a guardian, of his infant’s estate are void, and are not 

binding on the infant except in so far as they can be shown to have 

been made for his benefit, or made under circnmstanccs otherwise 

rendering them binding on him. 7 M.L.J. 181. 

« 

(b) A suit>hy a minor, who has attained majority, to recover possession of pro- 

jterties alienated hy his guardian by a deed executed under ciremn- 
stanees not binding on him, is not governed either by article 44 or 
article 91 of Schedule II of the Limitation Act, ns it is unnjscessary for 
him to get the deed cancelled or .sot aside as a condition precedent to 
his recovering possession. 7 M.L.J. 181. 

(5) Suit for possession 

(a ) A .'»nit by a person to reeo\-er possession of land sold by his guardian, dur¬ 
ing his minority, without legal necessity, is governed by this article. 
3 C.W.N. 278. 

« 

(b) A huil to recover possession of property, after cancellation of a sale made 
by I he guardian of the plalnttfl during the latter’s minority, would be 
gOA'crued by this article if tho guardian wore a lawful guardian. If 
not, it would be governed by art. 144. In the former case, the alienation 
would bind the minor until it is set aside; whereas, in the latter, tho 
minor would uet bo hound; he may treat tho sale as non-existent. 
S A.W.N. 152. 
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l,—To set saUe.*— (continued). 

(c) A-brought })y n ward, on attaining majority, for postjossioii of pro¬ 

perty ;ilieiiatod by his guardian during his minority, would be 
governed by this article, if tho minor cannot recover without sotting 
aside the alienation. 1 C.P.Tj.R. 75 : 19 P. R. 1902, 57 P.R, 1891; 

(■onipnre Nos. 1 and 2 under tho heading. Scope of article at p. 725 and thow 
under heading B at pp. 720 t-o 728, supya. 

(d) Power of -goardian to alienate 

It is not within the powers of a guardian to uuikc a voluntary alienation inpci'- 
potuity of his ward’s immoveable projjorty. It is open to the ward to 

^ uhalleuge the validity of sucb a transaction. 2H A. 894 (P.C.) = 2H 1, 

A. 190. 

(Notk).-^To such a suit this article may apply. 

EXAMPLES OF VOIDABLE ALIENATIONS. 

(1) Contract by minor :— 

A contract entered into by a minor. 18 C. 259 (203); 13 W.R. 166- -10 B.L.R. 
.326 (Note) ; 13 W.R. 172 10 B.L.R. 327 (Note); 3 W.R. 10; 3 B.L. 
R.A C. 426; 11 C. 552. 

But see now 30 O. 539 (P.C.)--7 C. W.N. 441=5 Bom. L.R. 421 which has settl¬ 
ed the quostioii authoritatively by deciding that such a i;oiitract is 
absolutely void. 

(2) Mortgage by guardian without Court’s sanction :— 

A mortgage liy the mother and eertilii’ated guardian of a minor, without the 
Court’s sanction, is not void but voidable, and the minor will be 
liable to the extent to which his estate has been benefited by the trans¬ 
action. This article would apply U> a suit by the minor to set aside 
the moj-tgage. 25 A. 59 ; 9 A. 340 ; 22 M. 2d9. But .tee 25 C. 9(M), 
which holds that such a sab* is absolutol,^ null and void : Compare 7 C. 
W.N. 681 (P.C.).=25 A. 407 -5 Bom. L.R. 478, whore it has been 
held that, the guardian alienating being one a]>pojiitcd by the Court, 
and othor circumstances rendering the transaetion valid existing, more 

* want of Miiiction would not render it invalid. 

(3) Alienations by Mahomedan guardians 

It is only near guardians, under the M.ohomcdan Law, that are competent Ijp 
alieniitc a minor's properties, so as to hind him. 65 P.R. 1893. 

(4) Alienation by de facto guardians :— 

Under the Mahomedan Law, and in tho absence of a special oustom to the 
contrary, a de facto guardian, not being a natural guardian nor one i 
appointed by the Court, can hind a minor by an alienation for the 
benefit of a minor or for discharging his father's debts. 26 A. 22=A. 
W.N. (1903), 183 ; 45 P.R. 1889 ; Cf. 62 P.R. 1904 .85 P.L.R. 190i. 

But sea 5 O.C. 197, which holds that such a transaction confers no title what¬ 
ever. Compare 27 M. 10. 
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To Met Msh/e.’—feotteltuiedJ. 

(5) Alienation by Hindu guardian 

A sale a da facto and uatund guardian ia not a uuUity, It is only voidable 
at tbo instance cf the minor. 7 O.G. 181. 

See caeca noted under art. 91 infra. 

EXAMPLES OP VOID ALIP'NATIONS. 

(1) Contract by minor 

A contract entered into by a minor is void. Where auoh a contract is declared 
to bo such by a Court, the ininoi is muL even bound to return the money 
advanced to him under it. 30 C. 539 (PX.) -7 O.W.N. 441. 

—To a suit to set aside such a contract, or to recover property irrespective 
of such a contract, this article may not apply. 

(3) Suit for poaaeasion ;— 

Where land belonging to a minor is taken up by Government under the Land 
Acquisition Act, the guardian has no power to waive a right to com- 
pensatiou. W'here such a waiver has been made, the minor may, on 
attaining majority, sue for possession of the property. 18 C. 99 (P.G.) 

* -17 LA. 90. 

N.B.^To such a suit this article may not apply. 

(S) Sale by a certificated guardian—Court’a sanction : — 

(a) A sale by a certificated guardian in excess of his powers cannot bind a minor. 

The fact that the Court, on the representations of the guardian, sanc¬ 
tioned the sale, would not alter the case. This article would not apply 
to a suit, by the ward oii altuiniiig his nuijority, for the recovery of 
property alienated, it not being incumbent on the minor to sue to set 
aside the transaotiou. 5 G. 363 (370). 

(Note).— This was a case under Act IX of 1871, in which there was no provision 
corresponding to this article. 

(b) An unsanctionod alienation by a certificated guardian in excess of the 

powers contained in B. 18 of Act XL of 1858. 18 C. 359; 15 C. 40. 

% 

General. 

(4) Alienation not binding plaintiff’s interest:— 

All alienation, which is void, so far as the intorests of the phuntifi in the 
alienated property ate conoemed, need not be set aside. ‘The plaintiiT 
may recover the property on the ground of his title by availing himself 
of the longer period of limitation allowed by art. 144. To such a suit 
this article will not be a bar. 12 C. 69 (foVmoing 61. A. 110.) 

(5) Sale by guardian without necessity :— 

A^suit by a minor who has attuned majority, to recover possession of properties 
alienated, without necessity, by his guardian by a deed, is not governed 
by art. 44 or 91, as it is unneoossaiy for him to get the deed 
as a condition precedent to his recovering possusion. 7 M.L.J. 181. 

(6) Sale by person purporting to be, but not In fact, a guardian 

Thi-t aarticlo is inapplicable to a suit by a minor, on attaining majority, to set 
aside a sale by a person purporting to act as, but not in fact, a guar¬ 
dian. m P.B. 1893. 
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aenerai.—fcoHeludedJ. 

(7) Alienation by Mahomedan mother:— 

An——— of a minor, the mother not professing to bo either tho dejwv or 
dc facto guardian, is absolutely void. 6 O.W.N. 667. 

To a suit by the minor to set aside suoh a transaction, or recover the property, 
this article will not apply. 

(8) Liability to reimburse:— 

In a Bulfby a ward, after attaining majority, to set aside a sale by his guardian, 
the ward must reimburse the defendant to the extent to which he has 
been benetitod by the transaction, 9 A. 340. 

2^* Sale. ^ 

For purposes of this article, a sale in execution of a decree obtained against the 
' minor as represented by his guardian is not a ‘ sale.’ 4 M.L.J. 163. 

45.— To oontest^^-* an award^*> un-‘T'^fve years. The date of the tina.1 

der any of the following awardf3> or order in 

Begulations of the Bengal the case. 

CodeVII of 1822, IX of 
1825, and IX of 1833. 

(Old Aet«.) 

[Art. 44 of Act IX of 1871.—Same as above. 

S. 1, cl, 6 of Act XIV of 1859.—Same aa above]. 

(Sotam) 

Scope of article. 

(1) Butt for redemption:— 

Where, in settlement-proceedings, the mortgagor and the mortgagee contest 
against each other the right to settlement, and the settlement is 
with the mortgagee, the mortgagor’s suit for redemption would be 
barred after three years from the award of the settlement. To such a 
ciuw this article would apply. 9 W.B. 664. 

(2) Bnit to vary boundarioi 

A suit to vary the boundaries laid down by a survey-award falls within tlua 
article. W.B. (1864), 38. • 

V 

(8) Award under Act XIZ of 1878 (N.V.P.):— 

(a) A suit to contest orders under—-docs not fall under thisartiole. 

1 A.W.N. 16. 

(b) Suit by co-sharer for possession of trees and to set aside order of the Bettle- 

ment-ofidoer made in favor of defendants—Sec 1 A.W.N. 91 at p. 727 
supra. 

(e) A suit, otherwise barred by the law of limitation, cannot be saved from the 
bat of limitation simply because it is brou^^t within three yean 
frmn the date of an award under this article. 6 W.B. 209. 

n 97 
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Scope of article.— 

(4) Butwara prooeedings 

A suit to avoid-of a Co1I(j«‘t.or, is governed not by this article, but by 

art. 120. 16 W.R. 271, 

{!>) Separate rights and interests—Appeal by some :— 

Whoro the rights and interests of cerlaiu jxirsoiis in a laud are distinct and sepu- 
ralo, an appeal against a survey-a ward in respect of the interests of 
sonic only of the parties would not prevent limitation from running, as 
against others, from the date of tbe award. 1 B.L.B.A.G. 12 = 10 
W.R. 48. 

(6) Suit fbr eancelment of award and recovery of possession: — 

(a) A-<locK not fall under this article, the latter relief being governed 

by the 12 years' limitation. 10 W.R. 71 - 1 B.Ij.R. (A.G.), 25. 

(b) The article is inapplicable to an order under .Act XIX of 1873 (N.W.V.) 

2 A.W.N. 131. 

‘ To Contest,' 


Oifler under Regulation Yll of 1828 

An — -will not bind a [lersoii not a party to the scttlomeut-proeecdings, nor 

debar him from huitig, on his own title, for recovery of possosBiuii of 
the lands covered by the order, after the expiry of the period of 
limitation ]>rovidcd by this article. 5 C.L.R. 452. 


( 1 ) 


2 .—* Award.’ 


Definition 

(a) The term ' award ’ moans an adjudic.itioii of rights between rival claimants, 
made by a Revenue oHicer under the jiidiciiil powers exmforred on L im by 
the Regulations ineiitioiiod in the article. 2 N.W.P.H.C. (A.G.) 226. 


(b) An assessment made by it Gollector for revenue or rent is not such an 
award. Ibid. 


(2) Requisites for .an award 

An award supposes a contest betwttcn the itarties, a luma jide contention and 
decision after a proper investigation into the points tvt iasne between 
them. 11 W.R. 889. 

(3) What is an award?—(Regulation YII of 1822):— 

An order of a Sottlemdlit-ofliccr, to whom a case is referred by the AsHistaut 
Scttlomcut-oihcer, ordering the ntiimos of all the claimants to he substi- 
iuted for that of the deceased, would not constitute an award, when it 
jih passed, not on evidence taken before him, but on evidence recorded 
* by his Assistant and without having given the parties notice to esta^ 
blish their claims before him : when bo has not acted as a Court 

of Judicature. 8 A. 738 (743)=1 A.W.N. 48. 

Co^nptLfe 1 A.W.N. 91, which holds that, where plaintiif is not a party to the 
proeoediugs before the Settlement-officer turminating in an award, he 
Is not barred from instituting a suit, because be is not bound by the 
awiird. 
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2,— ‘ Award. ’ — (amcluded). 

(1) Award where fact of poBseiiion not dispated 

The finding of a Survey Deputy Gollectoc that a party had been in possession of 
certain land for moro than a year, where the fact was not disputed, 
could not ainonni to a " summary award” under Uog. VIII of 1822, and 
a suit for tho recovery of the blind helit not to fall under the article, 
11 VV.R. 

(5) Orders of an executive character : — 

(a) 'fhe article, applies only to a judicial award, and not to a detonnination by 
tbe Revenue Courts of a purely executive chariieter. 8 C.W.N. 99. 

(It) An order made by a SuLllcinoiit-olTieev in an enquiry regarding a Zemindar's 
claim for cess is riol an oixlcr of tho nature oontemplatod by tbo 
.sw,tiOii. 2 N.W.TMl.C. 425. 

2. —* The date of the final award, ’ 

(1) Order under Act XIX of 1873 (N.W.P.): - 

Tho decision of a Si'ttlcniont-oflicor on a question of title is not ‘ final.’ Such 
an order, when it is one under Act XIX of 1878, docs not come within 
tho purview of the prestmL Act. 1 A.W.N. 15. 

(2) Commencement of time 

In a suit to contest an awanl of a Survey Deputy Collector, the period of limi¬ 
tation begins to mn, where there has been an appeal to the Commis¬ 
sioner and Board of Bovonno, from the date of the order of tho latter. 
10 W.R. 61*1 B.L.B. (A.C.)IO. 

General. 

(1) Maintainability of suit:— 

Though/A;mi]idari cossos cannot lie collected until recognized and sandioned 
by the scltlcinont-aulborities, there is uotb'ng in Regulation VII of 
1822 or Act XIX of 1873 fN.W. P.) to pi’oclude Civil Courts from taking 
cognizance of suits seeking a declaration of zemindari rights to such 
cossos. 1 A. 873. 

(2) Bvvice of notice of survey-proceedings 

Where notice of the survey-proceedings was served on the joint proprietors of 
an undivided estate, though not individually on the members, an indi¬ 
vidual co-proprietor would bo bound«by the survey-award and .settle¬ 
ment, to which the other proprietors were parties. 3 W.R. 7. 

(3) Investment of title :— 

The .settlement of an estate by the Scttloment-ofiicer in a person's nitm/. cannot 
invest that person with a title to the estate which he has lost by limi¬ 
tation. 10 W.R. 249. 

(4) Suit to establish right to settlement 

X-under Reg. \7I of 1822, and to reverse an order of tho Bevenuo-autho- 

ritics in favor of defendant, must be brought within twelve years 
from the date of the order. C W.R. 218. 
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46i —By & party bonnd by such TAree yean. The date of the final 
award^*^ to recover any pro- award^®^ or order in 

perty^*> oomprised therein. the case. 

(Old Acts.) 

'[Art. 45 of Act IX of 1871.<~*Saine as above. 

8.1, cl. € of Ad XIV of 1859.—To nUU brought by any person to contest the justice 

of an award which shall have been made under 
Regulation r/Z of 1832, Regulation IX of 1825, 
and Regulation IX of 1833, of the Bengal Code, 
or to recover any property comprised in such 
-i/ward—the period of three yea/rs from the date 
of ilto final award or order in the case,'] 

(Notes) 

' By a party bound by aucb award.* 

(1) A suit by a person, vbo was not a party to a survey-award, but who pnr- 

chases the property dealt with by the award, subsequent thereto, at a 
saJe for arrears of Government-revenue, is not governed by this 
article. 3 W.B. 165. 

(2) A person not a party to an order of the Board of Bevenue under Begulation 

VII of 1822, will not be debarred from bringing a suit for possession 
imdec the general law of limitation. 5 G.L.B. 452. 

(3) An award, to f^ under this article, must bo an adjudication, by the Collec¬ 

tor, of the rival claims of parties coiitosting their claims before him. 
Such an award becomes final unless contested by a suit under this arti- 
de. But an order of a GoUootor, declaring a certain person to be the 
proprietor and directing his name to be registered as such, without 
holding a judicial investigation and inviting opposition, if any, is not 
an award necessitating cancellation. 41 P.B. 1881. 

(4) —-See 41 P.B. 1881, under article 46. 

(5) The award referred to in this article is an award under the Begulations 

referred to in the previous article (46). An award passed in a*oivil suit 
is not one coming under the article. 25 P.B. 1883. 

2.—* To recover any property .' 

(1) Bidt far eonfirmation of title :— 

A person, who remains in poBsessiou for more than three years from the date of 
. an award, is not debarred, by S. 1, d. 6 of Act XIV of 1859 (=art. 46 
of the present Act), from maintaining a suit to confirm his title. 10 
W.B. 22=1 B.L.B.A.C. (1). 

(S) Suit to amend tbakbut map 

A'. — . ■ ■■■ — made under Begulation VII of 1822 and IX of 1825, must be brought 
within three years, whether plaintiff is legally bound by it or not. 10 
W.B. 32 «1 B.I 1 .B. (A.O.) 1. 
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2.— * To recover eny property* *-^(iionduded). 

(3) Prayer for aettfii^ aside award, a surplnntfe:— 

Where the suit is for recovery ot poaaeBsioa and a prayer therein for cancella¬ 
tion of an award is a mere soiplaBage, this article would not apply and 
bar the suit. 6 W.B. 75. 

(4) Suit for possession 

The order of a Bettlement-odioec to record the name of a certain person in the 
'f*roprietor’s Eegistw in reference to a certain land is an ' award’ under 
this article. A suit, therefore, to recover possession of the land cover¬ 
ed by the order, is governed by this article. 5 N.W.P.H.C. 78. 

(5) Bolt to set aside award and recover possession :~ 

A suit to set aside a survey-award and to recover possession of land from which 
the plaintiff is dispossessed, is not governed by this article, but by the 
twelve years’ rule. 1 B.L.B.A.G. 25. 

3.—* The date of the final award. ’ 

(1) When a survey-award relates to land belonging to parties, whose rights and 

interests are distinct and separate, and one of the parties appeals 
against the award, limitation runs against the other party not from tibe 
date of the decision in appeal, but from the date of the survey-award. 
10 W.R. 48-1 B.L.B.A.O. 12. 

(2) Where an award of a Deputy Collector is successively appealed against to the 

Commissioner and Board of Bevenue, the date of the order of the 
Revenue Board will be the starting point of limitation for a suit 
under this article. 10 W.R. 51 — 1 B.L.B.A.G. 11. 

General. 

(1) The Court may go behind the settlement-proceedings, and dud that the settlement- 

holder holds in trust for himself and others. 14 C. 493 (P.C.)- 
141. A. .37 ; 3 G. 522 (P.G.)-4 I. A. 178. 

(2) Zemindari rights arc not evtingfuished, but are only in abeyance during periods 

of temporary settlement; and possession under a permanent settlement 
is adverse from the date on which the permanent settlement is made. 
22 W.R. 520. 

See 10 W.B. 71 under art. 46. 

8 W.B. 209- See under art. 45. C/. 10 W.B. 249. 

2 N.W.P. 426-—See under art. 45. , 

47,—By any person bound by an Three yean. The date of the final 
•order respecting the posses- order^*) in the case, 

sion of property^*^ made un¬ 
der the Code of Criminal Pro¬ 
cedure, Chapter XII, or the 
Bombay Mamlatdars’ Courts 
Act<*^, or by any one claiming 
under suen person^^^ to re- 
cover the property compris¬ 
ed in such orwri'^^ 
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Act XY of 1877 {INDIAN LIMITATION ACT). 

(Old Acts.) 

[Art. 46 of A(’,t IX of 1871.—Same as above, except that, iuslead of the words 

*‘ the Code of Criuiinal Procedure, Chapter XII 
or the Bombay Mamlatdars’ Courts Act," in col. 
1, we find in tfie old Act *• Act No. XVI of 1838, 
section one, clause 2, or Act No. XXV of J861, 
chapter XXI1, or Bomlwiy Act No. V of 1864.” 
S. 1, el. 7 of Act XIV of 1850.—To hy any parly bound by a/uy order rea- 

f)eclinf/ tJbe yjounewion of property made under 
p1. ?, Sec. 1, Avl .\VJ of 1838, or Act IV of 
1840, or by any pe»’.soji claiming under mch 
parly, for the recorery of the property compris¬ 
ed in sawh order — the period of three yearefrom. 
the date of the fiwil nriler in the case.] 

(Notes) 

• Scope of article. 

Scope of order by Magistrate 

(a) Orders by Jlagistrates under Chapter XU, Criminal Procedure Code, swo 
only Police orders made to prevent broaches of the peace. They do not 
decide any questions of title, G C.W.N. 38G (P.C.)-= 29 C. IH7. 

(h) This article cnntomplutes .'ii right to sue in ojeetment being in existence at 

the time of the passing of an order tmder S. 145, Criminal Procedure 
Code: (i.c.) it only bars those parties to the order, who, at the date of 
it, had a right to eject the snccessfnl party in the proceedings in the 
Criminal (llourt. 10 C. 040. 

(e) The article is applicable to immoveable as well as moveable property. 0 0. 
709*8 C.L.R. 1,54. 

fd) The article will not bar ii suit bv a person, whose plaint has been rejected 
hy the Mamlatdar’s Court, for possession on the ground of title—a suit 
on title being outside the jurisdiction of a Mamlatdur. 6 Bom. L.B. 
612*28 B. 001 (F.B.). 

I.—* Respecting the possession of property,' 

Gaiei of attachment:— *> 

(1) This article is appUcablo only to a case in which a Magistrate, under S. 146 
of the Criminal Procedure Code, confirms the possession of either 
party, and not to a case where, acting under S. 146, he attaches the 
‘ pniperty. 26 tl. 410. 

(i) All order under S. 146, Criminal Procedure Code, attaching the property in 

dispute IS not one—-, and therefore, does not fall nndar tbia 

article. 20 A. 120-17 A.W.N. 214 ; 1 M. 309 ; 4 N.W.P.H.C. 66. 
f‘)) Whether this article will apply to a case where an order is passed under S. 
IJO of the Crumnal Procedure Code, attaching the property, is an open 
<jaaBliion. 28 C. 86*5 C.W.N. 160. 



Art. «7] Act Xir of 1877 flNDUN LIMITATIOK ACT). 7(il 

‘ The Bombay Mamlahian* Courts Act.* 

(1) Aot Ill of 1876 (Bombay) B. 13 

A suit to recover posisession of property in roupoct of which uii order is iiasKod 
under S. 13 of the Mamlatdara’ Courts Act (Bombay Act 111 of 187GJ, 
disinissing the suit for default, falls under this article. iiSB. 82=>Si 
Bom. L.R. 680 (follmmuj 6 B. 477). 

(2) Suit by perion failing in Hamlatdar’a Court but lucoeeding in Civil Court 

Where a perHoii, who fails as to iwssessiou iu the Mamlatdar's Court but succeeds 
subsui}ucutly in the Civil Court, is dispossessed by one claiming through 
the defendant in the above suits, a suit by the former for possession 
would not be governed by art. 47. SO B. 270. 

(3) Contract disaolving Mamlatdar’s order 

Where a eontmcl, betwooii the isirties, dissolved a ^fiuulatdar’s order iu a 
possessory suit and reiidored a suit to sot aside such order unnecessary, 
a suit based on such contract would not be governed by this article. 

23 B. 525=1 Bom. L.B. 35. 

(4) Suit in personal capacity—Suit by Plaintiff as Manager of mutt:— 

'Pbe possessory suit by the plaintiff iu his personal capacity having been dis¬ 
missed, a second suit iu a Civil Court, in bis capiieity tis Manager of a 
mvtt, lor recovery of property and rent, f/eld not barred under this 
28 B. 215=5 Bom. L.B. 932. 

J.—* Or by any one claiming under such person.* 

(1) Lessee and lessor : — 

A lessor cannot be said to ht'. claiming under bis own lessee. 11 C.L.B. 122 ; 

24 W.B. 128 ; 11 C. 562. A criminal proceeding, thei'eforu, between 

the lessee and a third piu'ty under Chapter XII, Criminal Procedure 
Code, cannot bind the lessor. * 

(2) Persons bound by order 

The iiiliicle applies to all persons bound by, or parties to, an order under Chap- 

* ter XII of the Criminal Procedure Code, and to any oUier persons who 
may claim the property through any such persons under a title derived 
siihmqiumf to the order. 23 C. 731 (F.B|) [distinguishing 6 C.L.B. 93, 
wliicb held that the article can apply only as between the parties, whoso 
})OKSossion has been confirmed by the Magistrate and such other party 
to that proceeding who claimed against them. It does not apply in 
favor of one of the parties who has subsequently succeeds^by regular 
suit in ousting the parties put in possession by the Magistrate.] 

(3) Right of assignee of a party defeated in Mamlatdar’s Court. 

The assignee of a person defeated in a Mamlatdar's Court cannot be in a better 
position than that of the latter. If the defeated party does not bring 
a suit under this article, an assignee of his rights will be barred. 
18 B. 348. 
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J.—* Or by any one claiming under such peraon. *— (concluded J. 

( 4 ) PurehaM nnder morigage-dMMe 

Where, subseqaent (o the mortgage of certain property, the mortgagor had failed 
in a suit against the defendants under the Mamlatdars* Act, a suit by 
the purchaser at court-sale in execution of the mortgage-decree to 
recover pousossion of the property from the defendants would not be 
governed by Art. 47, because the title acquired at the auction-purchase 
was not only that of the mortgagor but also that of the mortga^. 
6 Bom. L.B. 305. 

d .—* To recover the property comprised la.aucb order.* 

Salt for partition 

A suit for partition of property comprised in a Mamlatdar’s order is not a suit 
to recover such property, and does not fall within this article. 16 B. 
399; 5 B. 27 ; 5 B. 36. 

S.—* The date ot the final order.* 

Order of the SoHioni Ckmrt:— 

In a case where there are proceedings for revision, before the Court of Sessions, 
and the latter Court confirmed the order ot the Magistrate under 
Chapter XII, Criminal Procedure Code, limitation begins to run from 
the date of the order of the Magistrate, and not from that of the 
Sessions Court. 6 G. 709^8 O.L,B. 154. 

Qeneral. 

(1) Possession for three years, under an order of a Magistrate in a proceeding under 

Act IV of 1840, would not create a title by prescription. 6 G.L.B. 249 
CP.0.)=7 i; A. 73. 

(2) The Mainlatdar’s finding on the point of actual possession is not conclusive. 5 B. 

887. 

(3) The di smiss al of a suit in the Mamlatdar’s Court would not bar a suit by the 

plaintiff under S. 9 of the Specific Belief Act. 24 B. 261 (F.B.). 

(4) Nor would it bar a suit in ejectment, though brought more than three years after 

the Mamlatdar's order. 31 B. 91. * 

(6) The order of a Magistrate under S. 146 of the Criminal Procedure Code, would 
not bar a pfissessory suit in the Mamlatdar’s Court. 36 B. 353. 

(C) Burden of proof:— 

In a suit brought by the party defeated in the criminal proceedings nnder 
Chapter XII of the Criminal Procedure Code, the burden of proving 
his title to possostion lies on the plaintiff. 4 C.W.N. 697 (P>0.); 6 G. 
W.N. 386 (P.C.). 

(!) Xheti Aot (Bom. Act 1 of ISM) Si. 20,21, >2 

Where, on the strength of a decision of the Survey Officer, under S. SO of the 
Bom. Xhoti Act, that the defendants were occupancy tenants, the 
Mamlatdar’s Court gave thorn possession ; in a suit by the landlord to 
eject the defendants, tiie period of limitation will be oomputed, not 
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Qencrai—fcmtcluded ). 

from thp cUte of the dociaion of the Survey Officer, but from the date 
i»n which the bothltat waa prepared and aigned. 24 B. 426, 

Whore a porHon was diaposaeasod. by force of a Magistrate’s order under the 
Griininal Procedure Code, a suit for posseasioii of the property in dispute 
was not governed by s. 1. cl. 7i Act XIV of 1850. 9 W.R. 480. 

(8) let IV of ISU 

(n) Where a complaint under-^had lieen dismissed by the Magistrate 

on the ground that there w'iis no forcible dispossession, a suit to recover 
the properly in dispute waa not governed by Act XIV of 1859. 
11 W.R. 477. 

(b) Where a Koinindar let his estate in binn to a certain person for a number 
r>f -years, delegating to sneh iMiraoii the whole of his rights, privileges 
&o., an adverse order under Act IV of 1840 against such person bound 
the Zemindar also. 14 W.lt. :19S. 


B. 1, Claaie 7, let XIV of IBSBi- 

Wbere a Magistrate acted under a luLter, from the Judge acting under Act 
TV of 1H40, directing him to leave certain malika, not in possession of 
it certain ilearah in dispute, to their civil remedy, such order was not 
an order within the moaning of-. 20 W.R. 316. 


48.- For specitif. luovoalile pro- Three yemrs. When tho p e i- k o n 
portyf* losti, or acquired by having the right to 

theft, or dishonost iniHap- the posHussion of the 

propriation‘^> or conver- ))roperty first leanis 

sion/3) or for compensation in whose possession 

for wrongfully taking or it is. 

detaining the same.'''*’ 


(Old Acta.) 

[Art. 4H of Act IX of 1871.—For moveuble property acquired by theft, extor¬ 
tion, cheating, or dishonest misappropriation or 
conversion—Three years—When the property 
* is demanded and refused. 


8.1, cl. 2 nf Act XIV ld59.~To mils for damages for vngwry to the person and 

personal property—the period of one year—frmu 
the time the cause of action arose.] 

13” The cases noted under this article and the next may be read together. 

(Votes) 

Scope of Article. 

(1) Outtiiig and carrying away eropi 

(a) A suit for damages for cutting and carrying away crops is governed ait lile T 
by this article or by art. 49—Per Macphrrbon, J. 25 0. 692 
2 O.W.N. 266. 


VI 


96 
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Scope of article.—fconc2ud6<Z^. 

(h) A suit for damagcB for misappropriation by defendant of crops grown on 
plaintiff’s land is governed this article. Per Nohbis, 3., in 2S2 C.'877. 

(2) Suit for damages for ipjnry to land 

This article is not applicaMo to a suit for compensation for injury to land 
resulting in the loss of crops, which that land mi|^t have produced, 
but for the illegal act of the defendant, who had prevented the plaintiff 
from the use and enjoyment of the land. 4 W.R. 76. 

(3) Suit to enforoe equitable elaims 

(a) A———in respect of moveables wrongfully converted by a deceased per¬ 

son, against whom a decree had boon obtained, such proceeds being held 
by the defendant as agent of the roprcsontiitive of the deceased, is not 
governed by this article, but by art. 120; because such a suit is really 
one to enforce an equitable claim, on the part of the plaintiff, to follow 
the proceeds, for which there is no specific article in the Act. 10 C. 
860 (PAi.)«ll LA. 59. 

(b) A suit by the purchaser of a dooroo to recover money belonging to the 

deceased judgment-debtor, but which is in the hands of his agent, is 
governed by art. 120 and not by this article. 13 A. 368. 

I.—* Moveable property,* 

Bpeeiflo ppoparty, what it:— 

The term ‘ specific moveable property ’ means property of which you may 
demand the delivery in specie. The phrase is only apt when the thing 
to which you are entitled is in the hands of some third party. Per 
Nonius, J. in 22 C. 877 (at p. 882); 11 B. 133. 

A.—The following are moveable property. 

]. Fruits upon trees. 3 A. 168. 

2. Money. 11 A. 47 ==16 T..4. 211 (P.G.). Compare the words “moveable 
property” in art. 29 supra and 8 B. 17 noted thereunder at p.,738, 
supra. 

9. Crops, when cut. 25 G. 692 (F.B.)=2 C.W.N. 265; Per Nonme J., in 
22 0. 877. 

1* • 

B.—The foUowing are not moveable property. 

1. Huts. lOW.B. 416. 

2. Oil and flour inills, steam-engine and boiler are not goods and chattels, 

but fixtures. 4 C. 946. 

3. Standing crops. 4 0. 665a>2 C.L.B. 526 ; 6 B. 592. 

4. Standing timber, 6 A. 664. 

I.—* Mlaapproprimtioa, * 

Salt Ut money misappropriated 

A suit for money, entrusted to defendant to be paid to a third person, but not so 
' paid, is governed by this article, and the period begins to run from the 
time when the plaintiff first learns that the money was not paid as 
directed. 5 A. S41»8 A.W.N. 48. 
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J,—‘ Coaret9/oa. * 

(1) Convenlon, definition of 

(a) Where a defendant, obtaining a decree for ejectment of plaintifl from a 

land, enters upon it and turns out plaintiff therefrom, in execution, and 
gives him no opportunity to remove his goods from the land, and the 
plaintiff, after ejectment, does not demand, and defendant does not 
refuse, the return of his goods, it cannot be said that there was conver¬ 
sion, by defendant, of plaintiff’s goods. 22 M. 197 (201). 

"m • • 

(b) Merely preventing plaintiff from r^oving his goods does not amount to 

oouversion thereof. B M.L.J. 275. (Mitra’s Limitation, 4th Kdition, 
p. 840.) 

( 2 ) Suit by a wldqw against a co-widow 

(a) A-^for a half-share of the amount realised by the latter under a succes¬ 

sion certificate obtained by her would not be barred by this article, 
even if the same were brought more than three years from the death 
of the husband of the plaintiff and defendant. 16 P.B. 1897. 

(b) See 10 G. 860 (P.C.)wll I.A. 59 and 13 A. 368, under the heading *' Scope 

of Motion,” mpra. 


4.—* Wrougiully taklag or Hatmialtig the came. ’ 

Suit for omamentB deposited 

A-with defendant for safe custody, but wrongfully detained by him, is 

governed by art. 145, which is a specific article governing cases of this 
kind. 26 B. 480^4 Bom. L.B. 72. 


49.— For other apecitic moveable Three years. 
property^'J or for compensa¬ 
tion for wrongfully taking . 

or injuring<^*^ or wrongfully 
detaining the same. 


When the property is 
wrongfully t^en or 
injured, or when the 
detainer’s possession 
becomes unlawfnl<*>. 


fAT* The cases noted under this article and those under art. 48 may be read 
together. 

(Old Acta.) 


[Art. 47 of A»*.t IX of 1871.—For lost moveable property not dushonestly mb* 

appropriated or converted—Three years— 
Wlien the property is demanded and refused. 

S. 1, cl. 2 qf Act XIV of 1859.—No emet eorrespondmg proviaum. provision 

very nearly a^^aroching that in the present asc* 
tion is to be fovmd in 8.1, cl. 2 >—To auUa 
damages for ingwry to the person and perotmai 
property—one year—from the time the eaeue qf 
action arose.] 
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JLot XY of 1877 (INDIAN LrMITATlON ACt). 

(ITotes) 

Scope of article^ 

(1) Property in the faanda of a third party 

This article ia applicable only to suits in respect of property in the hands of a 
third party, and not to suits in respect of property in the possession of 
plaintifi himself. 11 B. 133. 

(‘J) Personal elalm to moveable property -■ 

Thu article is inapplicable when the plaiiitifT has not, strictly speaking, a 
peramal claim to niovoiiblc propf.rty. i'l C. 3 (at p. 22) (P.C.)3*16 1. 
A. 137, quoted in Mitra’s Limitation (4th Kdition) at p. 846. 

(3) Detinue t— 

This article is intended to apply to cases of-. 7 B. 427 (429). 

(4) Bait for deelMation of right to estate 

A suit by a Mabomedan widow against the brother of her deceased husband, 
for a declaration of her right to possess for life the estate of the latter 
in accordance with a local custom, is governed by art. 120 and not by 
. this article, nor by art. 123. 21 C. 157 CP>C0- 

(5) Wrongful deprivation of property 

A suit to recover damages caused by wrongful Uepriviilion of property is govern¬ 
ed by art, 120, and not by this article. 10 Bom. il.C.A.C. 340. 

( 0 ) Personal property plundered • 

A suit for damages to recover the value of persona! property plmidered and 
for other consequent damages was governed by the six years' rule, and 
not by S. 1, cl. 2, Act XIV of 1859 (—the present article). 2 W.B. 236. 

(7) Personal property misappropriated 

A suit to recover the value of-was governed by tlic siji years' rule of 

limitation, and not by S. 1, cl. 2, Art XTV of 1859, corresponding to 
the present article. 5 W.K. 50. 

(8) Ornaments depoiBited 

Where certain ornaments were obtained by a i)eEsoii for borrowing money on 
them, a suit against him to recover them, or their value, was governed 
by the thirty years’ rule under S. 1, cl. 15 of Act XIV, qprrospond- 
ing to art. 145 of the present Act, and cause of action therefor arose 
when an adverse claim in respect of the ornaments was sot up by him. 
14 W.R. 32g. 

(9) Bee, also, cases Nos, I /'a cS hj & S (a tt- h), at p. 765, supra and Nos. 3, 4,5, 6 dt 7, 

mipra. 

/.—* Movembte property -' 

(1) Damages for cutting and carrying away crops 

{a} A suit for-is governed by this article. The crop, though immoveable at 

first, bti>:omes a, specific moveable when cut. Per Mkonaus 0. J., and 
Thbvbi,yan J., in 25 0. GD2 (F.B.)«2 C.W.N. 266. 

It will come under this art. or art. 48. It may also oome under art. 109, if not 
under art. 39. Per MAcraBRson J., in Ibid. 

I'cr Qhobe J., in Ibid -This art.^applies. 



Art. 49J 


Act Xlf of 1877 (INDIAN LIMITATION AOT). HM 

‘ Moveable property.*— (concluded). 

• (b) S. suit for dtunages for unlawfully cutting and carrying away cropa would 

fall- under this article since tho crops become moveable property the 
moment they are out and the carrying away would, in consequence, bo- 
only of moveable property. Per (ihobw, J. in 2‘JI C. 877 ; 0 B.H.C.A.C. 
144. But see next case. 

(c) A suit to recover damages for cutting and carrying away cruiM is a suit 
.^to recover the value of the crops and as such it is governed by art. 120 
and not by this article. 17 W.B. 277. 

(Notk). —This case is practically overruled by 26 C. 092 (F.B.)=>2 O.W.N. 265. 

(2) Property attached before Judgment 

(a) \ suit for compensation for wrongfully procuring an altachnienl of move- 

able property, before judgment, falls within this article, the cause of 
action acniuing from the date of the attiK-hmont. 19 M. 80.^6 M.Ti. 
J. 12. 

Compare next case. 

(b) it is doubtful whether this article applies U) a suit to recover dumiiges and 

conipsnsiition in respect of a wrongful attachment of certain nibics, 
Indore judgment. Per Batty, .1. in (i Bom. L.R. 7(11. 


(3) Legacy 

A suit to i-ecover specific moveable property from one, who is in unlawful 
possession thereof, would be governed b} this artide, notwithstanding 
the fact that the property was the su bject of a legacy ; and art. 123 
would not apply. 9 G. 79. 

(4) Suit fer Bpeoifle moveable or for compensation 

A suit for tho recovery of specific moveables or their vaiue, as compensation, is 
governed by this article, the alternative prayer being auxiliary to the 
main relief. 22 M. 478. * 

(5) Distrained property—Hadras Act Ylll of 1888; — 

, A suit to recover spocifio moveable property wrongfully distrained under the 
Rout Rcooveiy Act, is nol governed by section 78, Bent Recovery Act, 
but by this article. 20 M. 449s7 M.Ii.J, 226. 

• 

(6) Title deeds with mortgagee 

■ A suit to recover title-deeds retained by the mortgagee, after redemption, is 
governed by this article and not by art. 116, and tne time begins to run 
from the date of the mortgagee’s refusal to deliver the same. 15 M. 
157=2 M.L.J. 54. 

(7) Moveablei deposited 

A suit for the recovery of moveable property deposited is governed by this iditiole, 
not art. 146, and such a suit will be barred if not brought withiu 
3 years from the date o| demand and refusal. 9 M.L.J. 51, 
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2,—* injuring.’ 

Tfao word “ injury" means a loss pt deterioration caused by a wrongful act, 
and the phrase “injury to personal property” means some damage 
directly caused by some wrongful act to some particular piece of pro¬ 
perty. 3 M.H.G. 165. 

2 .—* When the detainee** posaesslon becomea unlawiul.’ 

(1) When detentipn heoomu nnlawfid?:— 

The suit, by a successful plaintiff in a suit for specific performance of a contract 
of sale in respect of moveablo and immoveable property, for recovery of 
the moveable property' covered by the contract, will be in time if 
brought within three years from the date of the decree for specific per¬ 
formance, since it is from such date that the detention of the move¬ 
ablo property becomes unlawful. 5 B. 554. 

(2) OoTonmieiit Securities WFongftally detained 

Where oortain Oovomment securities were made over to defpndau^'*for raising 
funds, with a stipulation that they should be redeemed or replaced, 

. when so required by the assignor, but were not replaced by defendant 

when called upon to do so, a suit to recover them or their value may 
be governed by this article, as it may perhaps be regarded as a suit 
for compensation for the wrongful detention of specific moveables; 
art. 145, would not apply as the transaction did not amount to a 
deposit. Per Hiul, J. in 8 G.W.N, 500>-31 C. 519. 

(3) As to when the period begins to ruu, see oases No^. 2, 6 and 7, under the heading 

* Moveable property * supra ; and case No. 8 under the heading 
Beope of artiele, at p. 766, supra. 

BO.- For the hire of animals, Three year*. When the * hire bo- 

vehicles, boats or house- comes payable. 

hold furniture. 

(Old Aota.) 

[Art. 49 of Act IX of 1871.—Same as above. 

8. t, 1^. 8 of AH XIV of 18S9.—To swifs to recover the hire of animalspvehicle* 

boats or household furniture—the period of 
three years from the time llu cause cf 
‘ action arose.'] 

BX.—For the balance of money^'^ Three year*. When the ^oods ought 
%dvanced''*> in payment of to be delivered, 

goods to be delivered. 

(Old JLote.) 

[Art. bO of A«;t IX of 1871.—-Same as above. 

J^XJV'(y'1869.—No corresponding provition; ihe provieUm very.nearly ap¬ 
proaching thp articlp being that contained e4 8, 8. 1.] 



760 


AS] Adi XY of itn (indiak Act) 

(ITotw) 

/.—* Money. * 

flj Otflnitlon t— 

‘ Mousy ’ moans and includos not only coin, but also bank-notes, Government 
promissory notes, bank deposits, and otherwise and generally, any 
paper obligation or security that is immediately and certainly conver¬ 
tible into cash so that nothing can interfere with and prevent such 
.conversion. 3 A. 788 (at p. 793). 

(2) OoTMmment seoupitiM 

Government seouritios are not money. 7 C.W.N. 476 (481). See, also, Mitra’s 
lAmitatimi p. 847. 

(3) Kuku :— 

Suit for breach of contract to deliver-, See 22 P.B. 1883 noted under 

art. 64, mfra. 


2 .—‘ Advanced.* 

(1) Bait fop baluioe of iitdigo-Meonnt :~ 

The article is applicable to a suit for balance on an indigo-account and advances 
subsequently made for the supply of goods, the cause of action, as 
regards the balance, accruing at the time of adjustment and, as regards 
the advances, at the time when the goods ought to have been deliver¬ 
ed. 9 W.K. 209. 

(2) Balt fop balance of acooont of monoyi advanced 

This article is applicable to a-in payment of goods to bo subsequently 

supplied, the cause of action accruing at the time when the goods 
ought to have been delivered, if a time had been fixed contract; 
and, if no time had been fixed, and there was no usage^after a reasonn- 
blc timo after the advance of money. J W.B. 164. 

(Note). —The above two oases wore held governed by B. 1, cl. 9 of Act XIV of 
1859. 

38.—the price of goods sold Three years. The date of lie deli> 
and deiivered/*> where no very of the goods.<3) 

fixed period of credit , 

* agreed upoh.^*^ 

^ ril* ‘ 

(OlA Acts.) 

[Art. 51 of Act IX of 1871.—Some os above. 

Act XIV vf 18S9.—No comaponding proutBion.] 

I3r Articles 62, 53, 67, 69, 61, 63, 64, 66. 67, 68, 69, 70, 71, 72, 73, 74, 76, 7^77, 
78, 79 and 80, have been amended by the Punjab Act I of 1904, so Idr oa 
the ProvinoB of the Punjab is concerned. The Act has been printed in 
full as Appendix J, at the end of this Act. 
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(Votes) 

Scope of article. 

fi) Inteatlon of partlei to contraot 

Where the intention of the parties was that the price of goods supplied was not 
claimable us of right on the date of its being supplied, but rather when 
the contract was completed or come to an end on the whole of the 
goods being supplied, art. 53 and not this article would apply, 7 A. 
284 = 6 A.W.N. 40. 


(2) Purehaie by father—Suit againit son :— 

Where, for price of goods sold and delivered to a Ifindu father, a suit is 
brought against the father or the son on the original cause of action 
itself, this article would apply ; hut if, after a decree obtained against 
a deceased undivided Hindu father, a suit is brought against the sou, 
for enforcing the decree as against family property in his hands 
art. 120 would apply. 27 M. 243 = 14 M.L.J. 84. 

(3) Price to be fixed after delivery and acceptance 

In the case of a contract for supply of articles, from time to time, the price to 
be fixed and payment to bo made after delivery and acceptance of each 
sot of articles, the cause of action arises as each set of articles are 
delivered and accr'ptcd. To such a case this article would not apply. 
2 W.H.d. 6. 

I.—* Goods sold and delivered,' 

Articlea soid in retail:— 

A suit to recover the value of articles sold by retail and supplied for household 
purposes would be governed by this article and not by art. 120. 7 
W.B. 101. 

(Nots).—T his was a ease under Aot XIV of 1859. 

' 2.—' Where no fixed period of credit Is agreed upon' 

Articlet lupplied from time to time 

Where goods were supplied from time to time, no fixed period of credit being 
agreed upon, the period of limitation would run from the date when 
each item claimed was supplied: but if a period of credit had been 
fixed, limitation would run from the expiration of such period. 
11 W.R. 629. 

(2; lal« of teedc vhelciale:— 

Where there is no written contract, a suit for the price of goods sold wholesale 
would he governed by this article. A sale of seeds, which is not re¬ 
quired by purchaser for his private use, but for making oil for sale, is 
' a sole of goods wholesale.’ 9 W.B. 193=B.L.B. Sup: 900. 
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J.—* The deie o/ the delivery ot geode.* 

• 

See 11 W.B. 529 under heading No. 2, supra sA p. 770. 

(Notki.—S. 1, cl. 8 of Aot XIV of 1869 had made a provision for articles sold 
by retail. The present Aot has made no sueh provision. Hence the 
following cases, which bore on S. 1, cl. 8 of Act XTV of 1859, do not 
And a place in the notes to this section :-~l W.B. 308 ; 3 W.B. S.G.C. 
Ref. 24; 8 W.B. 4. 

53. —For the' price of goods sold Three yean. When the period of 

and delivered to be paid credit expires, 

for after the expiry of a 
* fixed period of credit. 

(Old Acta.) 

[Art. 52 of Act IX of 1871.—Same as above. 

.I'Iri XTV of 1859.—No corresponding proviHion."] 

(Votes) 

See 11 W.B. 529 and 7 A. 284 a.5 A.W.N. 40, noted under art. 52 supra. 

54. —For the price of goods sold Three yean. When the period of the 

and delivered to be paid proposed bill elapses, 

for by a bill of exchange^ 
no such bill being given. 

(Old Acte.) 

[Art. 53 of Act IX of 1871.—Same as above. 

Act XIV of 1859.—No corrtisponding provision2. 

55. —For the price of trees or Three yeen’. The date of the sale.. 

growing crops sold by tht* 
plaintiff to the defendant 
, where no fixed period of 
credit is agreed upon. 

(Old Acts) ^ 

[Art. 54 of Act IX of 1871.—Same as above. 

Anl XIV of 1859.—No corresponding provision. 1 

(VotM) 

Scope of article. 

Salt fbr poweMlbn of troe standing on land 

' Suit for ponseBsion of a tree purchased would be .governed by art. 144 and"not 
^ by this article whatever may be the intention of the plidntiff as to out* 

ting and converting it intomoveaUe property. 19 B. 307 ; US F.B. 1884. 

▼I 99 
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56)—^Por the price of work done^*^ Three yesrsm When the work is 
by the plaintiff for the do- done, 

fendant at his request^ 
where no time has been 
fixed for payment. 

(Old Acta) 

[Art. S6 of Act TX of 1871.—Same ae above. 

Act XIV of 1859.—Xo correnporidiwf provinon."] 

(Votas) 

i .—‘Par the price ot work done.*- 

(1) Work done by plsintfff for di^ndant 

A Ruit for prioo of work doiiu for defendanl, brought more than three years 
after the time the work wa.s done, would bo barred, if there bo no ac¬ 
knowledgment to save it from limitation. 30 C. 087. 

(2) Suit for price of repairs done at defendant's request 

A suit for the recovery of monoy nxiicnded at the roquoRt of defendants for 
the repair of a certain tank is governed by this article; to such a suit time 
will run from the date of the execution of the work. 9 M. 3.34. 

(3) Work done on Joint contract » 

Unless otherwise agreed upon, tho cause of action for a suit for price of work 
done on a joint contract would accrue from the time when tho labor 
was performed, and not before. VV. K. 1864, 68. 

« 

57.—For raoney^'^ payablo for When the loan is made, 

money lent.'*^ 

(Old Aetn.) 

[Art. 56 of Act IX, of 1871.—Same as above. 

8, Jf rl. 9 qf Act XIV qf 1859.—There in •no provision exactly corresponding to 

this article. The provision very nearly ap- ^ 
proaching it is that of 8.1, el. 9:—To suits 
brought to recover money lent, or interest, or 
^ for the breach of any contract—the period qf 

three years from the time when the debt be¬ 
came dm, dsc."] 

(VotM) * 

Scope of article. 

(1) One-sided aeeouat 

A hanker lending money, at intervals, to a cloth-merchant and striking balance 
always in his favour, is governed by this article and not by ar(. 36^. 

18 A.W.N. 34 and 16 A.W.N. 186. 

Centre 12 A.W.N. 215«il5 A. 1 and 3 A. 6S3. 
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Scope of article.—^cowclwtled^. 

< 2 ) Aeooimt atated:— 

(a) A suit to recover the balAiioe due to the plaintiff on accounts stated and 

signed by the defendant in the plaintiff's account-book, is governed by 
art. 64, and not by this article. .S A.W.N. 47. 

(■'ompare 12 A,W.N. 215»l{fA. 1. 

(b) A suit on an - - but not signed by the defendant or his duly authorised^ 

agent is nut governed by art. 64. 1 A.W.N. 29. 

• I 

/.—‘ Money.* 

Govenimeiit eeeurlties 

-are not ‘ money ’—Boo 7 C.W.N. 476 (481). 

' 2.~* Money teat.* 

fl) Money lent on Yerbal agreement fixing date 

A suit to recover money lent on a verbal agreement, payable at a specified datOi ^ 
is governed by art. 115 and not by this article or art. 59 ; 15 M. '380» 

2 M.L.J. 42 ; 10 0. 1033. 

i 

l*pr (T.47tTii, C. J.—Arts. 57 and .59 arc applicable to loam payable on demand. ^ 
10 C. laSB. 

(2) Suit- by pawnee againit pawnor 

A-for balance of debt duo under a pawn, after crediting prooeetisof 

sale of the articles pawned, is governed by this article—the decree pray¬ 
ed for being only a personal one against the debtor. 34 A. 251. 

(3) Suit for lale of pledged properly—personal remedy 

Whore the plaint prays for sale of the property pledged and also for a personal 
remedy against the defendant, the suit will, so far as the former 
remedy is concerned, be goveniod by art. 130; and by this article, as 
regards the latter remedy. 116 P.R. 1881; 22 C. 31; 17 A. 284-15 
A.W.N. 40 : 37 M. 538 (F.B.)--13 M.Jj.J. 445. 

fVr Bubiumania Avyub and Bionson, J.J.:—Where both the rights— vis. the 
right to proceed against tint pledged property, and that against the 
person of the debtor exist, they aiu concurrent rights, the formef right 
being not merely accessory to the latter. 27 M. 528 (F.B.). 

Per Davifs, .1. contra —The right to proceed against the property is only acces- 
surr to that to proceed against the del)toi personally; and if the latter's 
right is barred, no .suit will lie at .-vU to proceed against the property: 
because his right to sell the property without reference to the Court 
still exists and a suit to sell the property is unuecc^sary. 

Compare, on this point, 11 M. 153, which is now overruled by tbs (F.B.) deci¬ 
sion in 27 M. 528, supra. 

But see 9 W.B. 171 (173), where Siii Babnes Peacock says“ If land is 
mortgaged as security for a loan, in addition to a covenant fat pay¬ 
ment of the money, the mortgagee may sue the mortgagor for a ^ach 
of the covenant and he may also bring an action of ejectment to re¬ 
cover the land mortgaged as a collateral security. It appears to us 
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2 .-*Money tent’—(amcluded). 

• 

that thfi charge upon the laud oreatod an interest upott the land, and 
that a suit brought to enforce that charge is, in substance and in effect 
a suit for the recovery of that interest. These observations witii re¬ 
gard to pledges of immoveable property apply also to pledges of move¬ 
ables". (Fide 22 G. 21 at pp. 24 and 25). 

Qeneral. 

(1) Olalin by llquldatops to prove a debt■ 

A .. against an insolvent's estate is treated as a mit by the creditor, and 

may be governed by this article. 12 C.L.B. 165. ^Vide Mitra's Limi¬ 
tation, 4th Edition, page 850.) 

(2) Bank reoelpti— 

Where a Bank gave a receipt to a depositor, to the effect that the money would 
be repayable on production of the same (receipt), held, the receipt con¬ 
stituted ^t only an acknowledgment, on the pari of the Bank, of the 
receipt of the money but it also contained the terms of the contract 
. regarding repayment, and that the production of the receipt was a con¬ 
dition precedent to tho repayment of money. 14 B. 498. 

(NoiXi).—In such a case it is apprehended that time would begin to run from 
the production of the receipt. 

(jOtd LawJ) 

2 M.H.O. S87, 6 B.H.G.0.0. 16 and 10 B.H.C.A.O. 900, were cases bearing on 
B. 1, ol. 9 of Act XIV of 1859: The substance of these cases is not 
given here because that clause is not law wow. 

58. —^lake suit when the lender Three yeen. When the cheque is 
has given a cheque for the paid, 

money. 

. (Old Acts.) 

[Ah. 57 of Act IX of 1871.—Same as above. 

Act XIV of 18S9.—N6 oomeponding provision.'} 

« 

50 ,—^For monoy^*^ lent<*> under an Three yemn. When the loan is 
agreement that it shall be made.^^^ 

payable on demand.^^’^ 

(Old Aetb.) 

[AH. 58 of Act IX of FirHt and second columns same as above—Third 

1871. ^ column:—When the demand is made. 

Att XIV of 1859.—No provision correapohding to the present cniicle. The 
provision very nearly approaching the present article 
is that in S. 1, cl. 9 :—To suits brought to recover 
numey lent—the period cf three years from the tigpg 
when tfte debt became due.) „ 
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60.— For mdiiej deposifcedf^ under Ttt»« yean* When the demand is 
* an agreement that it shall made, 

be pa.yablo on demand. 

(Old Aeta) 

(Sotk),—T here was no corresponding provision in either of the earlier Acts IX 
of 1871 and XIV of 1859. 

The above two articles, 59 and 60, and the notes hereunder, have to be read 
together. So, the indices in the two articles arc niunberod oonsecu* 
tively, 

(Votai) 

Scope of article 59. 

Difference between this article and article 58 of the Old Act pointed out. 19 B. 

- 852 and 0 M. 290. 

Scope of article 60. 

The article would not apply where there is no agreement between the parties, 
(e.p.) a suit against Government to recover surplus sale-proceed.s of a 
sale for arrears of Govemment>revenuc. 18 0. 234 (241). 

(Note).—Tottekham and Tbevelvak, JJ., decided that oases of this Mud are 
governed fay art. 62 (vide page 241). But this case has been since over- 
rnled by 20 0. 51 (F.B.), which decided that art. 120 applied to such 
oases, holding that there is no specific article applying to it and that 
neither arts. 59 and 60 nor 145 applied to them. 

l,—*Moaey. ’ 

Oovommut Beonritiu 

-are not money. A suit for return of-handed over by plaintiff to 

be held by the latter on account of the former, subject to the right 
of dealing with them by sale or pledge, sbonld necessity arise, is 
governed by art. 145 and not by article 59. 7 G.W.N. 476 (481). 

J,—* Money lent. * 

(1) Oisttaetion between loan and depoelt 

(a) Whore money is lodged with another under an express trust or under cir. 

cumstanoes from which a trust can be inferred, the transaction is 
called a ‘ deposit'; where money is lodged with another under an 
express arrangement that it should be paid back on demand with 
interest, it is <mly a ‘ loan.’ 19 B. 776 : Compare 6 U.L.B. 470, where 
it is decided that a ‘ deposit ’ necessarily means money Ic^ed under 
a trust and 16 C. 25, which dissents from the IfAst case and decides 
that a deposit does not necessarily imply a trust. 

(b) Though moneys paid to a Banker are called ‘ deposits,' if, in reality 

and in point of law, they are moneys lent, the transaction would, for 
purposes of limitation, be governed by article 69. 96 P.B. 1885. 
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2.—* Money ient.’—fcondtided). 

• 

(ej Whiilhcr ti piii'lionJur transaction is a loan or a dej^msit, is a question 
of fiu.'t to Im decided on tbo facts of each case on evidence. 1.5 C.F. 
L.B. 117. 

('!) Money allowed to remain with another:- 

Whore inc>ni>y was allowed to remain in deposit with a person on condition that 
it should carry interest at a certain rate, a suit for the recovery of the 
same would be governed by art. 59. 1.5 O.P.Ij.R. 147. 

(M) Banker and Customer 

A suit by a customer to recover money deposited with a shopkeeper and banker, 
the deposit lieing payable with interest on demand, is governed by 
.art. GO and not by art. 59, the cause of action arising from the date of 
demand. 18 M. 390-^5 M.L.J. 203. 

(4) Native Banker and Customer 

The relationship between a native banker and the person depositing money 
mth him in the ordinary way of business is that of borrower and len¬ 
der ; and art. 59 governs a suit to recover money lodged with a banker. 
Tn such casci. time would begin to run from the date of the loan. 
13 B. 338 ; 95 P.R. 1885. 

(.5) Honey deposited with a trustee 

Where the defendant occupies the position of a trustee and amounts arc paid 
to him from time to time on account of a minor, and credited in the 
defendant's account in the name of the minor, a suit by the latter for 
the recovery of the accumulated amount would fall under art. GO and 
not under article .59. 19 B. 352 : on appeal, 19 B, 775. 

(6) Loan of money for investment in trade 

A-according to the defendant’s choice and repayable with the profits of 

the trade is governed by art. GO, and time would begin to run from the 
date of demand. 14 W.R. 87. 

(7) Sait for interest 

A —-alone on money lent is neither one for money lent under an 

agreement that 'll should be payable on demand, fallingjindet arti¬ 
cle 59, nor one for money deposited under an agreement that it 
should be payable on demand, hut one falling under art. 63. 3 A. 328. 

( 8 ) Suit on a registered 8ond 

A-paj able on demaud, is treated as a suit for compensation for breach 

of nontraci, and is governed by arts. 59 and 116 for purposes of limi¬ 
tation. 86 P.R. 1881. 

« 

(9) Claim of secured creditors against Insolvent’s estate: — 

'the-is governed by art. .59, as it is in the nature of a suit for a money- 

decroc. 12 G.L.R. 166. 

(10) Olidm of liquidators 

The kiaim of the liquidators of an insolvent to prove is not governed by art. 60 
but by art 59. 12 O.L.B. 16$. 
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J.--*Paymbie oa demand.* 

m 

(Notk).— Before Act IX of 1871, time began to run, in the case of a loon 
under an agreement that it should bo repayable on demand, from the 
date of the loan and not from the date of the demand. Act IX of 1871 
(art. 58) introduced a change and made the period run from the date 
of the demand. This again was abrogated by the present article 

under which time begins to run from tho date of the loan.-Sec 

the remarks of Ifoi.iiOWAY J. in 7 M.H.C. 293 and cf. •! tJ. 283, infra, 

•*f - ■ 

(1) Heftoing of the term ‘ on demand ’ 

Where a man promises to pay a sum of money on demand, tho money is pay¬ 
able at once and no demand is necessary before suing therefor, but if 
tho promise is made in consideration of some collateral thing being 
done on demand, there must bo a demand made before tho proniisi' 
can be ouforcud. 4 ('<. 283 at p. 294. See 7 M.II.U. 293 mjyra. 

Compaav 20 M. 245, which holds that the wui'ds imuablc on demami " in a 
document moan payable imniedialehj or forthwith. 20 )1. 245. 

(2) * On demand’ or ’ when you require,' meaning of 

When a bond is payable ‘ on demand ' or ‘ when you roejuin^ ’ and the words 
are used as implying a condition for repayment, the money is not re¬ 
payable, and the cause of action does not arise, until a demand is 
actually made. 8 M.L.J. 1G7 : Cumimre 7 R.L.R. 4R9«in W.B. ir>4 
and 5 B.L.R. 396-16 W.B. 164 (Note). 

(3) Pro-Note, ezolueion of date of- 

In the case of a promissory note payable on demand, the day on which tho 
note was executed should be excluded in computing the period of limi¬ 
tation. 8 B.L.B. 24 = 16 W.B. O.C. 1. Compare 6 B.L.B. .392. 

> 

(4) CCuie of action dependent on demand 

Where, according to a contract, the ciiuse of action does not arise until a 
demand is made, limitation kigins to run only from the date of demand. 
3 M. 87; 

(5) Pro-Mote payable any time within lix yeore on demand 

A -— —docs not hdl under article 59. It falls under art. 120, there being 

m no other article specifically providing a limitation for such a case. 
6 M. 290. 

(6) receipt:— ^ 

‘ When a-states as a condition that the amount mentioned therein shall 

be repayable on production of the some at the Bonk, the cause of 
action for repayment docs not arise and time does not begin to run 
until the receipt is actually produced to the Bank for repayment. 
14 B. 498. 

General. 

Mon-agrienlturiit debtor—JIgrioulturlit surety 

Though a suit be barred under this article as against a non-agriculturist prinoi. 
pal debtor, it may not he barred as against an agriculturist surety, 
since, in the case of the latter, the period is extended by 8. 72 of the 
Doooan Agriculturists’ Belief Aot. 6 B. 647. 
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Act XY of 1677 (isi>iAN r ,imitation act). 

4.—* Whmn the hmn is made,' 

CemmeneemaBk of time:— 

Tn » Buit to recover money lent upon an agreement that the money is ro>payablc 
on demand, limitation runs from the date of the loan. SM.H.C.B. 472. 

Pro-Hote payable on demand 

The cause of action for a Pro-Note payable on demand aiises immediately the 
loan is made, but the day on which the note is executed ought to be 
excluded from consideration. 6 B.L.B. 292. 

0/d Law. 

When the oauae of aetlen arose 

Before the preseut article was enacted, the cause of action for money lent under 
an agreement that interest should be paid at a certain rate and the 
principal should be paid on demand, the cause of action, so long as the 
interest continued to be paid, did not arise for the principal unless 
and until the demand was actually made. This rule applied to 
Mofussil Courts, the Courts in Presidency Towns following the English 
rule under which the cause of action, under similar circumstances, 
arose iounodiatoly the loiin was made. The present Act, however, en¬ 
acted the English rule for all Courts alike, the cause of action now 
arising, under this article, the moment the loan is made. Compare 
H W.B. 224-6 B.Tj.R. 160; 14 W.B. 87. Compare 10 B.H.C. 
A.O. 300. 

5. —‘ Deposited.* 

(1) Deposit, dofliiition of 

The word " -— —-does not necessarily mean the lodging of money with another 
on a 'trust.’ 16 0.25(31). ■ 

(2) Hooey dopoolted in Bank 

(a) Where money is deposited with defendant, who carries on a banking business, 
from time to time, the amounts deposited beaming interest at a certain 
rate, a suit to recover such amounts wiU be governed by art. 60 and not 
by art. 50, and time will begin to run from the date of demand. 
16 G. 25. 

The dictum of Whitk J in 6 C.L.B. 470, to the effect that the word * deposit * 
as distinguished from a ' loan ’ points to cases in which money is 
deposited wi^ another under an ej^ress trust, eUasented from. 

(Norn).—This ease (16 0. 25) points out the difference between ' a deposit ’ and 
* a loan.’ 

(b^' Whore money representing presorts and the like made to the pl»utitiff 
daring his minority was deposited by his mother with her father and 
credited in the accounts in the name of the plaintiff, the latter's suit 
bo m:o\cr such moneys held to hill under article 60. 16 B. 869 ; on 
appeiil. 19 B. TlH. 

(Notu).—I n this case, the ^stincliou between a * deposit ’ and a ‘ loan ’ has 
been pointed out. 
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Act XY of 1877 (JNIIIAN LIMITATION ACT) 

S. - * Deposited. *- - (concluded). 

(c) Wliorc ii liiiiili'dopusit carrying coiuponiid interesti ii> withdrawable at the 

depositor’s will, Iho debt becomes duo at the end of each year without 
doinaud and the depositor’s claim is limited to three years from the 
datu of deposit. 24 W.Tl. 42. 

(d) A suit to recover nioiiey deposited with a shop-keeper, carrying on the 

ImsiiioHs of a banker, and payable with interest on demand, is governed 
by article UO and not by article 59, the cause of action accruing from 
.Vlic dii.l.c' of demand and not from the date of deposit. 18 M. .H90= 
5 ki.r-.-i. 2(ia. 

(•>) Mortgagor’s money allowed to remain with mortgagee:— 

Whore a mortgagor idlows the amount of his loan to remain in the hands of 
till- mortgagee, baking a receipt therefor, a suit to recover the balance 
of'nuch money i.-i in ilic )ialnrc of a suit ki recover the amount of a 
deposit. 2 X.W.l’.H.C. 4(19. 

(4) Floating account-Suit for balance:-- 

\Vh<‘ru, in the case of a tloating iuscount, the suit is brought for the l)alance 
due, it will be iu time if brought within three years from the time the 
interest was paid on account stated for the Iasi time. 1 A.VV.N. 4B — 
a A. 738. 

(5) Suit for cash deposited:- 

.\-in 18.55 would, if brought after this Act came into force, be 

barred by limitation, if the claim biwl been burred by limitation while 
.4ct .Xn' of 1859 was in foix;e, whether it is regarded as a suit falling 
under cl. 9 of S. 1 or under cl. 10 of S. 1. of the latter Act. 
74 P.R. 1882. 

(0) Share of profits deposited :— 

Whore, in a Mahoiiiediui family consisting of two brothers and sii uncle, 
accounts of profits of ccrt:iiii landed pruporties having been settled, 
and the iuiiounts due to each being separately .appropriated, the share 
of one of the brothers was deposited with the uncle, a suit for recovery 
of the amount so deposited w'as held not governed either by article CO 
or by art. 127. 10 A. 109=8 A.VV.N. 8. 

(7) OepMit of palla or dowry money : -- 

A deposit of palla or dowi-y money with a banker in the names of the intended 
bride and bridegroom is governed by article (JO and time to 

run oiily from the date of demand. 5 Bom. L.R. 511. 

(8) Deposit in respect of an office- 

A suit for the rooovoty of a deposit of security for the dut, disoharge of the 
duties of an office is governed by art. 120, and not by article 6()|^ 12 C. 113. 

(9) Deposit in Oovernment treasury 

The limitation for a suit for recovery of a-does not exceed six years 

2 N.W.P.H.C. 879. 


lak" As to when time begins to run, see eases Nos. ;4, 4, 6, under 

Nos. 1, 2, 4, 6, under heading (fi); the two cases under tiAnJju g 
and Nos. 2 (o)^ (c)^ & 8 under heading (6) supra, 

n 100 



[Art. 61 


V60 Act Air of 1677 (INDIAN IMITATION ACt). 

Gl,—For money payable to the Three yean. When the money is 

, plaintiff for money paid paid/*> 

\ for the defendant.t’J 

(Old Acts.) 

[Art. 59 of Act IX of 1871.—Same as above. 

Act XIV qf 1859.—No eoma^ondhm protriaion.'} 

(Votes) . 

Scope of Article. 

(1) Salt against Secretary of State:— 

It is donbtfiil whether this urticlo would apply to a suit for the recovery of 
money paid on behalf of the Secretary of State for India in Council. 
14 0. 25G. 

(8; Payment made by plaintift for defendant:— 

A suit to recover a balance with reference to payments made hy plaintiff on 
account of defendant, would be Kovernod by this article. 84 W.B. 

• 390. 

(3) Second auit for contribution 

Where the ainoiuit decroed against one of the defendants in a contribution-suit 
could not be realized, a suit against the other defendants to contribute 
towards the defiriuiu-y is not governed by this article, but by art. 

1 r.L.R. 149. 

/. —‘ For money paid tor the defendant .' 

(1) No neeeuity for request by defendant 

There need be no request oil the part of the defendant that the money should 
be paid by the plaintiff for him. A request will be implied if the 
plaintiff, being compellable by law to pay, has paid the money, olid the 
. defendant has enjoyed the beuefii of the paymont. 3 Bom. L.B. 735 
(727).- 

(2) Bait for contribution by one of two co-owners 

Where money is paid by one of two joint-owners of a tenure to save the estate 
from sale for arrears of re^’enue and rent, a suit by him for opittribution 
against the other is governed by this article. 25 C. 844 (PXI.)> 25 1. 
A. 95. 

(3) Suit for contribution by co-sharer:— 

A suit by one of two co-sharers, jointly liable to pay the rent of the holding, for 
contribution against the other, the whole of the rent having been paid 
^ by Lhe plaintiff, will be governed by this article. 6 O.W.N, oexv. 

(4) Balt by one joint manager against another i— 

A suit to recover money spent in excess of his shore hy one of two managers of 
certain temples against another, both being bound under an award to 
- manage certain temples and def»y expenses thereof jointly is governed 
by this article, though it may become necessary, incidentally to take 

accounts. 19 A. 344«iI7 A.W.N. 48(16A. 888) (VA). 
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JIrt. 81] Act Xy of i877 (indian imitation act). 

I.-‘For money paid for the defendadt,^—(concluded). 

9 

(5) liiit againat Feveralonary heir:— 

A suit againut a reversionary hoir to recover money paid to redeem a mortgage 
of his predecessor in title is governed by this article. 6 0.0. 212‘ 

(0) Principal and Buraty 

Whore, in consequence of the (ailnro of the principal debtor to pay, the surety 
paid the amount due, » suit to recover the amount so paid is governed 
by this article. 31 P.B. 1904. 

2,—‘ When the money Is paid.* 

(1) Involuntary payment 

In cases where there is no voluntary payment by the plaintifl but his property 
is attached and sold and the sale-proceeds are paid over to the holder 
of’the decree against the plaintii! and the defendant, time will begin 
to run, not from the date of the realization from plaintiff, but from the 
date on which the amount' realized was paid to the docroo-holdet. 

4 C. 529. 

(2) Suit for contribution—Involuntary payment:— 

It is doubtful whether, in a suit for contribution by one judgment-debtor against 
another, the article would apply, where no money was voluntarily paid 
by tlio plaintiff but his property was attached and sold and the sale- 
proceeds paid over to a decree-holder. If it does apply to such a case, 
time w'ould begin to run from the date of payment to the decree-holder 
and not from the date of realization by the Court from the plaintiff. 
20 M. 23 ( following 4 G. 529). 

But sec 20 M. 080 (096) (F.B.)*>13 M.L.J, 83, whore Bhashyam Asyksgar, J. 
has held that the article is applicable whether the amount was volun- 
tari ly paid by the. plaintill, or the .same was realized by sequestration and 
sole of his property, or ho paid the money to avoid a coercive process. 

(3) Suit for contribution by manager of a Joint Hindu family :— 

(a) A suit for contribution against the cso-parconors by the Manager of a 
Hindu family, who paid tho whole of the family-debt, is governed by 
this article, tho cause of action arising when tho money is actually re¬ 
paid by him. 8 M.L.J. 271. 

fb) Whore a managing member of a Joint Hindu family borrows money and 

• spends for family purposes and then brings a suit against the other 

members of tho family for contribution, having repaid the loan out of 
bis private fnuds, his cause of action would arise on the date on which 
he originally expended the borrowed money on behalf of the family, 
and not on that on which he repaid the loan. 5 C. 821; 12 W.B. 
194 *6 B.L.B. 103 ; 20 0.18. 

.(4) Gommcncement of time 

(a) In a suit for contribution, limitation runs from the date wfien payment 

was made in excess of plaintiil’s share, whether this article or art. 81 
applies. 11 A.W.N. 102. 

(b) The cause of action for a suit under this article does not arise until 

plaintiff is actually out of pocket so much so that even the passing'of 
a decree against the plaintiffs at the instance of a third person does 
not give him a cause of action, 18 C. 155. 
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62.—For money payable by the Three yean. When the money is re- 
dofcndant to the plaintiff ocived.**' 

for mono}' rtjceivod by the 
defendant for the plain¬ 
tiff’s use."^ 

(Old Acts.) 

[Art. (id <ii' Art IX of 1H71.—Sunn* as above. 

AH X/V »f 1859.—No coriv.H}K)ruUrui iiroviaion.l 

(Notes) 

Scope of article. 

(1) Sait for haq-i-ehaharum 

A-by a Zcniinduir ih not governed b\ this arliclo, whether the olaiiii is 

based on castom or otherwise. 18 .-V. 4fI0=lG A.W.N. 140 ; [folUnpinff 
1 A. 444 (F.B.) and 2 A. d58J. 

Bat see 13 A.W.N. 65, which hnlda such suit to fail under this article. 

(‘i) *Reeeipt mast be on account of plaintiff himself:— 

To make the article applicable, the amount ought to li.'ivu been roeeived by the 
defendant for the plaintiff. Kven if the. receipt had been for sn)ncbod\ 
else, w'hosc shoes the plaintiff has stepped into, the article would not 
apply. To such a cnsit article 120 will .'ipply. i.3 A.-Sfifl [/ol/ofciur; 
10 C. 860 (P.C.)] 

i .—*Moaey received by the defendant for plaintiffs use.’ 

A.'—Suita ftlling under this article. 

(1) Suit by a member of a Joint Hindu Family 

A-against another, after separation, for realiKatinii of the former's share 

in moneys collected under a bond executed in the bitter’s name alone, 
is goyerued by this article, and nut by art. 120. 6 A. 442 k4 A.W.N. 154. 

(2) Suit by one beir adaiaet another 

A suit by plaintiff, .against his co-heir, for recoveiw of the former's share of 
money received by the latter from a third person, with whom it hod 
been depo.siied by the person from whom both tfai* heirs cl.airned, is 
governed by^this article and not by art. 120. 3 A. 170. 

(3) Bait against benamidar 

A suit by a beneficiary against a betuimitiar for money realised by the latter ini 
a decree based on a bond standing in his name for the beneficiary, is 
governed by this article. 26 A. 62. 

(4) Suit againit recipient’s son or heir 

'Ibis article is applicable to cases where inoiiey was ruceivetl by tho dc/mufaa/ 
himself. If the defendant had not received the money but his father 
had, the cause of action cimld nut arise until the father's death, 
because it is then that the son reemvee the money. 25 A. 65. 
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t.—* Money received by the defendant for plaintiffs use.'—fomtd.) 
A.—Suits falliMg^ under this article.- 

(d) Suit by decree>holder against auotion-parchaser 

A suit by Iho holdur of» iiioiiey-demw, which had Ikmjii sold in execution of a 
decree ap;aiiiftl him, against the auotion-juij'f.liascr (on the sale Ixiitig 
sol aside), for recovery of the money realized by the latter uuder the 
decree, is govcriiod by this article, ‘i A. 854. 

(6) Suit for recoVdry of money on failure of consideration 

Whore a sale, by a member of a joint Hindu family, went oR on objection 
Itcing Lakt-n by tbo other co.Kharors, when the purchaser attempted to 
take posResKion of the property, a Ruit by the bitter for recovery of 
money paid by himgoverned by art. 97 and not by this article. 
If it did not f.ill under an. 97. it would bill under this article. Time 
■ begins to rim when the consideration fails. 19 C. 123 (P.C.)»*1H l-A. 
1.58. 

(Nni'i-;).—The High Court had held in tlin same case that this iirticle was 
applicable to the suit. 1.5 C. 5i. 

(7) Suit by vendee against vendor for compensation 

Suit for compensation by vendee against veiidfir, for failure to give possession 
of part of the lands sold in conseipieiice of the latter's nut having title 
thereto, is governed by this article and not by art. 97 ; and the cause 
of .aetion, in such e.ases, arises on the date of the sale. 25 B. .59.3=3 
Bom.L.U. 190. 

( 8 ) Suit by assignee of mortgage against assignor 

Tf, in a redom])tinn-Huit agtiinst the original niortgfigec and a-ssignee from him, 
the l.’itter'K title is not rocoguized owing to non-registratiou of the deed 
of assignment and the mortgiige-inoney is paid to the original mort 
gagee. a suit by the assigin**' against (ho original mortgagee for the. 
recovery of the .amount paid for (he assignment will IxR governed by 
this article, being one for jtioiioi received by the defendant for the 
plaintiff's use ; if, in the same case, the assignment of the mortgage 
had been follow’cd by possession and such jiossession is lost owing to 
non-registration of the deed of assignnieut, the. suit will be regarded 
as one for money paid npnii an existing consideration which afterwards 
fa.ilcd (art. 97). fn (he former case, the receipt of th( mortgage amount 
in thi‘ mortgagee and in the latter, the^loss of possession, will be the 
•.larking ))oint. 25 M. 3UC. 

(9) Sale void JHifio 

A suit to recover money paid on a sale which is void oh inilot, is governed by 
this article, the cause of action running from the date of the sale. 
18 M. 173=5 32. 

(10) Heine profiti—Suit by real ovner againit benamidar: - - 

A suit by the real owner agaiust a/s'-a.amt purchaser, (the latter denying the 
title of the former) for mesne proRts, is governed by this article. 

7 A.W.N. 91. 
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i.-—* Money received by the defendant for plaintWa use,'—(contd.) 

A.—Suits falling under this article.— fcontiniied.) 

Cll) Suit fop eorapensatlon-moBey:— 

A 8uit by a mortgagor Mgainut the mortgagee to recover the oompenaation- 
monoy paid by (Government for the mortgaged land and wrongfully 
received by the mortgagou, U governed by this article, the cause of 
action arising from the date the money was paid to the defendant mort¬ 
gagee. 1 A.W.N. 54. 

(12) Balt for Oovemment allowance 

Suit for arrears of plaintift's 81101*6 in a certain goKc.rnniciit allowance received 
by the dofendaut is governed by this article. 22 B. (UK): Cf. 15 B. 135. 

(13) Emolumenti of shetsandi vatan:— 

Suit to recover the excess in the contribution paid by the holders of a part of 
a Hlietsandi vatan, towards the annual emolument of the office-holder, 
is governed by this article. 10 B. 665. 

(1*1) Deshpande vatan—One oo-iharer agidnst another:— 

. A suit by one co-sharer against another for recovery of arrears, the whole 
having been received by' the latter, (defendant), is governed by this 
article. 9 B. 111. 

(15) Decals—Amin Sakhdi fdlowance:— 

A suit for his share of amin sukltdi allowance by one desai against another, 
who has received the whole allowance, is governed by this article and 
not by art. 1.32. 8 B. 426. 

(16) Landlord and tenant—Money-value of grain 

A suit by a landlord against his tenant for arrears of money-value of fixed 
quantities of gmin payable annually by the latter to the formor is 
governed by this article and not by art. 132. B B. 234. 

(17) Hahi—Vatan i- 

A suit by one sharer in a vatan against another sharer or alleged sharer who 
has improperly received the pluintiH’s share of the tutk, is governed by 
this article and not by art. 132. 7 B. 191. 

(18) Suit fop recovery of lurplos lale-proceeds 

A snil foe reorjvery of surplus-proceeds of a sale held under Regulation VIII of 
1819 (Bengal) wrongfully taken out by defendant in execution of a 
decree agaiittt a third party, falls under this article. 30 C. 440 s7 0. 
W.N. 520 {dianeniing from 8 B. 17). 

(19) Undivided Hindu family :— 

A suit for share iu outstandings, left undivided at a yiartition of a joint Hindu 
family, afterwards realised by one member of the family, is governed 
by this article and not by art. 127. 24 C. 809. 

(20) Butt fop luq^lus sale-proceedi in Colleetor’i handi:— 

A suit for recovriry of money in the hands of the Colleotoi, being the sale-pro- 
needs of certain property sold fox arrears of Government-revenue, would 
be governed by this article and not by art. )L45. 18 0. 28l|, 
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Art. 6i] Act Xy of 1877 (inuun Lijiimaoir Ad). 

I.—• Money received by tbe defeadent tor pMaittfe uee.'~(cmid.) 

A.—Suits falling; under this asiicle.--(conUnued). 

(31) Short delivery of goods 

A »mt for recovery of baloucc due on account of- ih governed by this 

article. 14 C. 457. 

(33) Honey repayable on a oontingenoy 

A suit to recover money deposited by the plaiutiif with the defendant, upon 
tUb" understanding that it will be returned in a certain event, falls 
under this article, and not under art. 115. Limitation begins to run 
on the Imppeniug of the event. 5 C. 8B0»6 C.L.R. 855. 

(33) Money obtained by fraud and collueion 

A suit for recovery of luoucy obtained by fraud and collusion is a suit fur money 
received by the dofeudiuii fur the plaint! it's use, and must be brought 
within three years of the date whon the money was received. 2 C. 898. 

(34) Suit by one decree-holder against another 

A suit by one of two joint decieo-holdors to recover his share of the decree- 
amount against the purclnuior of the decree from the other decree-holder, 
the purchaser having cxiaiuted the decree, would—if he had any cause 
of iiction against the purchaser,—he for money bad and received for 
plaintiff's use, and would be governed by this article. 3 O.L.B. 165. 

(25) Salt by one Joint-creditor againit another 

Whore two out of three joint-creditors received from the debtor more than 
what was due to both of thorn jointly, the cause of action, for a suit by 
the third to recover the excess collected, would begin from tbe date of 
such excess collection. 9 B.L.R. 848s 16 W.B. 30 (P.G.) 

(36) Bolt to recover over-payment:— 

Where money was paid in excess of what was duo in pursnaiicc of a contract, 
a suit to recover back thv money so over-paid is governed by this 
article and not by art. 145. 35 W.R. 415. 

(27) Suit by one co-heir agadnit another- 

A suit by plaintiff for recover}- of his share of tho rent of a certain land; he 

• and the defendants lioing jointly entitled to the whole rent and the 

defendants having recedvod tho whole amount, is governed by this 

article. 10 M. 69 (78); foUotoing 3 A. 170. 

• 

(28) Bolt for ihare in debt oovered by a partition-deeree 

Where, after a partition-decree iu plaintiff's favor,' his father realised the whole 
of a debt due to tho family and covered by the partiuon-deoree, and 
the sun sued the father for recovery of his portion of ^e amount 
realized, the suit was held governed by this article. 6 H. 402. 

(29) Balt against representative of agont for account 

Whether this article or art. 120 applied, a suit instituted within three years fr^ 
the date of the agent's death, against tho representative of the agent for 
an account of money received by the agent, is within time, the cause 
of action arising from the date of the death of the agent. 96 P.R. 181^ 



78<5 Act XY of 1877 (inkian limitation act). [Art. 68 

i. -* Money received by the defendant for plaintiffs use .’— (cantd.) 

A.—Snits falling under this a,Ttiole.~(eon(dudtitl). 

(HO) Ward against guardian—Suit for specific sums reoelved 

'Hiis arliulc is applicable Lu a suit, by a ward against the guardiau, to recover 
specific sums rocrivod during plaintifT's minority, such a suit not 
being one for an aeconnt. 5U f.R. 1883. 

(31) Badni transaction 

A suit to recover advances ina«lc in a-which is one in the nature of a 

gambling trausuelioii dopoiiding on the rise and (nil of the market, is 
governed by this article. 194 P.ll. 188:2. 

(3'J) Suit for refund cf ferry tolls illegally collected 

A . - 111 a lessee, iji e\'ccss, under an honest mistake that he was entitled to 

make the excess colluctioii under Act XVll of 1878. may be governed 
l)y this article or article 90. But the defendant may also elaim the 
lamefit of art. -2. 05 I*.R. 1886 & 123 P.R. 1880. 

(H3), Suit for refund of money'deGrees since superseded 

A suit for refund of excess collections <'f ri'iits made under a decree fur cnhance- 
ineut of rent and other di^cnios following such decree, the (Miitrolliiig 
decrcM? being subsequently mversed and superseded on appeal to the 
Privy Council, will lie. Sinh n suit may fail under this article. 3 C. 

30 (F.B.). 

(34) Suit under Civil Procedure Code, S. 2&6 : - 

(a) A-^Ijy a morlgage-dccroi:-holder for iceo\orv of sale-proceeds paid 

to defendant under a wrong order of thr nourt, is governed by this 
article. 1 A. .333 (F.B.) ; l.'i 11. 4-38. 

(b) Per Stuart, C. J. and Si'AWkik, J . ;—Such a suit is one falling under art. 

120 of the present Act (—art. llfi of Act IX of J87J). 

(3.5) Voluntary payment 

Money paid under com]iulsioii, (e.f/.j lu prevent an impending stile of property 
purehasud by plaintiff, is not a voluntary payment. 15 0. 056. 

Ctmpwe 20 M. 23 & 20 M. 680 = 13 83, (Case No. 2 under heading 

No. 2, under art. 61 supra). 

B.—Saits not falling under this article. 

«• 

(1) Suit by client against pleader’s heir:— 

A suit by a climit to recover, from the legal representative of a deceased pleader, 
money received by the pleader on behalf of the client, is governed by 
art. 120, and not by this article or by art. 89. 25 A. 55. 

(2) tult for money paid by a pre-emptor 

A suit by a pce-eniptor for recovery of money paid by hiTn under a deoKe for 
pro-emplion which subsequently became void for default in payment 
of balance of pr<>amption amount witliin a given time, Iteld governed 
by artiolc 97 or art. 120, and not by this article. 8 A. 278-G 
A.W.N. 95. 
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Art. 02] Act AY of 1877 (injjian uiBtation act). 

/.—‘ Money received by the deteadmnt inr ptnintiife uee.* (oorUd.) 

B.—Suits not falling under this article.— (conthmed). 

(ii) Bait to enforce equitable olaim 

^ri j \ -jii respect of moveables wrongfully convortod by a deceased person, 

iigaiiist whom 4 decree had been obtained, such proceeds being held by 
the defendant as agent of the representative of the deceased, is not 
governed by this article, but by art. 120; because such a suit is reaUy 
OJie'to enforce an etiuitable claim, on the part of the plaintiff, to fol¬ 
low the proceeds, for which there is no specific article in the Act. This 
article does not apply to such a suit. 10 C. 860=11 I.A. 59 (P.C.). 

(b) A suit based on an equitable claim, against a trustee, for possession of share 
and for account and recovery of profits, is not govonied by this article. 

7 a‘. 25.. 4 A.W.N. 219 ; [/.V/i-iring to 10 C. 860, CP-0.).] 

- (4> Bait for residue of sale-proceeds 

A suit to recover the residue of the sale-procoeds of an estate sold for arrears of 
(roverninent-revenue is governed by art. 120 .and not by this article (if 
the case bo not governed by S. 10.—Per Pioor, J.) 20 C. 51 (F'B.). 

(5) Sait for compeasation-money 

(a) Where comiiensation-money, paid by (Tovornmeut for land taken up for 
public purposT.s, was drawn by a nwkurari lessee, a suit by the owner 
against such lessee for recovery of the amount wa.s held not to fall under 
this article but under art. 120. 5 G. 597 = 5 C.L.B. 45. 

(b} In execution of his money-decree, a dccrco-holdcr altuched some property. 
A claim was p'eferred suid the property was released from uttaohment. 
The decree-holder, in a roguhu' suit brought by him, obtained a 
declaration that the pi-operty belonged to the judgment-debtor. In' 
the meantime, the pl•OIH■rt^ was taken up by (rovcrnmenl for public 
purposes and the conipens;il,ion-iji()ncy was paid to the claimant. The 
decree-holder having attiiclud and sold this amount as debt due to the 
judgment-debtor, plaintiff purcliased the same and now sued the 
recipieuts of tho lunount from the Govonuueut. Such a suit 'was held 
not OIK' falling under tbi'. article, but ono under art. 120. 16 91. 382. 

• 

(6) Money paid through fraud op mistake 

A suit for Crtjmpensation-moncy paid to defendant under tho Land Acquii^tion 
Act, either through fraud or mistake, is toot governed by this article but 
liv art. 95 or 96; aud time begins to run from the date of plaintiff's 
discovery of tho fraud or mistake. 6 M. 344 (350). 

m Bale not void ab initio but subsequently frUlng 

^ A suit for recovery of purchase-money paid for a sale, which being valid at its 
date, subsequently fails on account of want, or defect, of titie in the 
vendor, is governed by article 97, as one for recovery of monejinn 
failure of consideration, and not by this article. The starting point of 
limitation in such a case is not the date of the sale, but the date on 
which it feile. 18 M.'lT8-6 M.L.J. 82; 19 C. 128 (P.0.); 8 A, 314. 

I VI 101 
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!.—* Money received by the detendeat tor plelntlfPs use*—(co%ild.) 

B.--Suits not falling under this article.— fcnm-hidetl). 

(8) Suit for excess rent paid 

A Huit for u rofuud of thu uxcoss reul imid iu uousuquoiici' of a iluorou Kiuuu 
levcrsod, iu not gOM-riiod by articlo, but by art. 1^0. 'A C.lj.K. 

(9) Suit by purchaser at execution-sale 

A-for recovery of luouoy paid by him foj‘ the purcliasu, on the ground of 

want of title iu tlic jiidgment-dcbior, is goverued by art. 120, and not 
by Ibis article, 16 M. 361 =3 IW. 

(10) Suit for money received under a subsisting decree since reversed: - - 

A suit by a surety to ’'ccovcr juoiiuy which ho hud itiiili/.ud by suuiintiry process 
under S, 583, C. P. Code, but which defendant intercepted under oulour 
of a decree subsequently mversed, is Jiot govenUMl by tliis article but 
by art. 120. 13 1^1.437. 

(11) Suit by co-sharer against lambardar for profits: ■ 

A suit l»y ii co-sharer proiirictor of u villuge iiguinst a Lanibanlar oo-sliarcr for 
• his .share of the profits is, in its milurc. a suit for an luuaiunt, and is 

govciued by art. 120, and nol by this artiesje or by art. 89. 10 C.P, 

L.R. tW. 

(12) Suit by ward against guardian for account: - 

A suit by a ward against the guai'dian for an account of the profits made by the 
latter during the fonner’s ininoril v is not governed by tliis article, but 
by art. 120. 81 T'.K. Ift'.ll. 

(13) Excess road cess: - 

A suit for recovery of money alleged to have bwin jiaid in ft\e.ess of the sum 
dcmaiubible by defendant from |il:(iiitilT on aeeomii of roiiid-cess and 
public works ress is goveined In ariiele 96. and not. by this article. 
12 C. !533. 

% 

—* When the money is received* 

IS* As to when time begins to run, see:—Nos. 4, C, 7, 8, 9, 11, 22, 28, 95 
29, under heading 1 (A), luid Nos. 6 and 7 under heading 1 (B), aupm, 

fieneral. 

'Bight nnaffected by 8. 72 of the Contract Act 

A right to recover money had and i-eoeived for plaintifT’s use is unaffected by 
' S. 72 of the Contract Act. 25 M. 548. 

83.—For luonm’ payable for iu- Three years. When the interest be- 
terost<*' upon money due comes due<*\ 

from the defendant to the 
phtintifP. 
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Act Xy of 1877 (INDIAN limitation act). 

(Old Act*.) 

[Art. 61 of Act JX «t 1871.—Maine as above. 

N. 1, cL y <»/ Act XIV of mn ■ -Xo prorimm cxM-ihj ranvHjjOrtding to thiA article. 

The oiifl ven/ nearly approachivy it in Otal oon- 
hiiiipfl ill s. t. rl. y.^' 

I 

(Notes) 

" Scope of article. 

Suit for interest on account stated 

Where an account Ktatod sllo^vs ahiiluiico representing the principal sum deposit 
i-d with a hank and intorest thereon caJculated at a certain rate and 
then the debtor-bank offers to pay, and does pay, the principal and in¬ 
terest esiliMiliited at a litss rati', and tlic rroditor sues for the difference 
between the interest mentioned in thu :«’e.onnt r-taled and that actuallj 
paid, the suit is one falling under this article. 3 A. .328. 

/.—‘For money payable tor interest.' 

(1) Interest separately covenanted for :— 

If a deed of mortgage covenants for payment of interest separately and inde¬ 
pendently of the p.ay'ment of principal, as some well-known Binglish 
inortgage-dep.ds do, the mortgagen may sue for overdue interest aloue, 
without calling in the principal even after it becomes duo, the cause of 
action for interest in such oases being iiideporident of that for the 
prineipal. 21 Ti. 2ri7 (271): C'f. 12 A. 2(«. 

(2) Post-diem interest : ~ 

Whether interest isor is not payable, depends entirely upon the inten¬ 

tion of the parties to a e,ontract, to be gathered from its terms. If it i.s 
their intention that interest slimild eontimie to be. paid oven after the 
due date, the amount aeei’uing due may Iw rci'overed as interest. If 
sw-li is not the intention, it may lie rctoveied as damages so long 
as ihi- pi incipal remains unpaid and unbarred ; sueh damages may be 
■ . recovered for six yoars before suit, the cause of action accruing every 

moment of the time during which the priuoipal remains unpaid. 19 
.‘in (P.C.)=23 I.A. 138 [owrruHny 17 A. .581 (F.A)]. Compare 78 
IMt. 1892. “ 

(Notk).— .sVe 25 C. 21(J, on the point that the dotoriuiiiation as to whether 
Itosl-diciii intorest is or is not payable is dependent on the intention of 
the parties to Iks gathered from the terms of the contract lietweon them. 

(3) Post-diem interest—damajes 

‘ Whore no provision is made for pjsl-diem interest, interest is claimable aiido^- 
culablc by way of damage.s; and such daiiuigcs cannot be recovered »8 
a charge on the property mortgaged, if any. If the deed is registered 
it is recoverable for six years before suit. l-S A. 330; 10 A. 85; 11 A. 
416; Compare 1 A. 603: Compare also 19 C. 19 and C C.P.L R. 22. 
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t,—* For money piiyabie for latereat'—femtinurd). 

(Norm ).—In iho above cases (13 A, 10 A and 11 A.) it was dcoided that in such 
discs there is but one breach of contract on noU>payment of principal 
oil the duo date and there is no question of continuous or successive 
breaches. So far as this point is concerned, the Privy Council holds 
that there is a continuous bresuib [ndr III A. 311 (P,G0°c2.3 l.A. 138] : 
CoHVpare ii O.W.li. ciii. 

(4) Post-diem Intereit—inatalment-bond : -- 

Though an instalment-bond contains no s.''.]jri.is provision for payment of in¬ 
terest after the date of default, still the Court will be justified in 
granting interest so long as the principal ili 'improperly withheld, as, 
otherwise, default in pa>'iiieut of principal would result in an undue 
advantage to the debtor. S.S M. .^84. 

(5) Post-diem interest—Conditional eale:— 

Where no provision is made in a deed of conditional sale for payment of in¬ 
terest after due date, the claim for post-diem interest is a claim for 
, compensatirm for broach of contnict; limitation would run from the 

date of default, the period of limitation being six yours. It cannot lie 
charged on land mortgaged. 19 C. 19. 

The same rule applies in the case of a bond. 8 C.P.L.B. 95. 

See also 18 M. 257M.L.J. 235, (at pp. 2Gl and 262), and 18 M. 331 on the 
same point. These cases also decided that such damages cannot he 
charged on the property mortgaged, if any. 

(6) Interest due on mortgages i— 

In the case of mortgages the limitation appliciiblc for interest is the same as 
that for the principal. 101 P.R. 1880. 

(7) Interest by way of damages:— 

When interchl is allowed by way of damages, the quantum of damages is left to 
the discretion of the Court and the standard by which such damages 
should be measured will depend upon the circumstances of each case. 
8 A. 486. 

S er 

(8) Interest awarded as damages 

-cannot be recovered for more than six years before suit. To such oases, 

art. 120 applies. 5 O.W.N. 356. 

(9) Enhanced rate of interest 

'*■ Where a mortgage-deed contained a stipulation for enhanced rate of interest 
^ afUit due date, the mortgagoe is entitled to recover interest by way of 
damages for only six years before suit. 2 G.W.N. ovii. 

(10) JUt JIXYIU of 18SS, (Interest Act) :~ 

W1ierc,iiiterest ut a oertaiu rate is fixed in a bond, Courts most allow interest 
at such rate up to the date of decree. 8 M. 125 and 12 M. 485 [dUsenl- 
ing from 12 C. 569 (F.E.)J 1 3 A, 91 (107) (PA) ^7 I.A. 196. 
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i.~~*Por motwy paymbh for latoroatt*~(ettwilnded). 

(11) Intemt Aet, XXXII of i889 :~ 

(a) When a bond makes no provision for payment of interest after the due date, 

interest is payable by virtue of-—. The period of limitation is 

six years. 24 C. 699 ; 21 C. 274. 

(b) Such amount, itUowed under Act XXXII of 18H9. will not be a charge on 

the land mortgaged, if any. 18 M. 257 ; 24 C. 699 (F.B.): Cf, 19 C. 
19, 10 A. 86. 

(() See,<»»/m, 18 M. 248, and TBEVunvAX and Bankiukk, JJ., In 24 C. 699 
and 21 C. 274, where it is held that it is chargeable on land owing to 
the combined effect of the Interest Act XXXII of 1839 and s. 88 of 
Act IV of 1882. 

(12) Dundupat: - 

See 3 B. 312', p. 832, as to the applicability of the rule of damduptU in a case of 
- a mortgage by a Hindu where no account of rents and profits is to be 
taken. 

* 

(18) Right to intOFOit when principal barred 

When the principal is barred, no claim con be put forward for interest, which is 
only accessary thereto. 27 B. 380; 5 C. 750 (765). 

See also 1 M. 228, where the same question is discussed. 

(14) Interut charged on land 

Where interest is charged on land, as in a mortgage, such interest may be le- 
ooverod for twelve years. 6 M. 417 (6 B. 719). 

(15) Interest in redemption-suit 

In a redemption-suit, the moitgagoe is entitled to interest from the date of the 
bond up to the date of decree, and not merely up to six years from the 
date of the bond; because the law fixes no limit of time for the pay¬ 
ment of interest to a mortgagee. 14 B, 113 (12 B.H.G. p. 88). 
(Note).— The suit, in this case, was based on a mortgage of 1833 and the suit 
was brought in about 1883 or 1884. 

Compare 147 P.R. 1890 (F.B.). oven tiling 57 P.B. 1888 and approving 8 F.B. 
1890.—This F.B. decides th.at the mortgagor cannot avail himself of 
the provisions of art. 132, so'as to obtain redemption on payment of 
the principal and so much of the interest only as has accrued during 
the twelve years before suit. 

(16) Foreclosure suit- 

In a foreclosure suit, interest should not be added to the mortgage money. 
6 C.P.L.B. 22. 


2 .—'SecofflM due.* 

Vnnnlng of the word ‘due’:— . 

The word ‘ due' means due under a contract express or implied. Intoretit 
assessable by a Court as damages and not payable under a contract, is 
not interest ‘ due ’—Compare 17 A. 581 at pp. 587, 588, and the remarks 
at 25 M. 603 (612)—See also Mitra's Limitation, p. 861 ^4th Edition): 
Compare also, the remarks of Subbamakia Aymn, 3. at p. 884 of 
18 M. 881. 
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64.- For money payable to the Three yeara. When tin* accounts are 
plaint iff for mont*y found stated in writing signed 

to be duo from the de- bv the defendant or his 


fondant to the plaintiff 
on aecrounts stated^’> l)e- 
tween rliein. 


agon! duly authonKed 
in this behalf, link's.^ 
whi*re the debt is, by 
a siinnltaiiemis agree¬ 
ment in writing* ^^signod 
as aforesaid, nicade pay¬ 
able at a future time, 
and then when that 
time iirrives. 


(Old Acts). 


[Art.. ti« ()!' Act fX ol 1H7I.—('oliimiis 1 nnd 2, saiin* a« (?oJ. U: When 

the aceoiiiits nre stilted, unless ivhci'e the 
, (luht is maile piirahle at a futiii'e time and 

tiieii when that time arrixes. 


Aft'XlV tif IHoii. -Ao curremmitlinff prorinion [ 


(IfoteB) 

Scope of article. 

Money deposited by Plaintiff:— 

If .1 defendant holds, lu. trustee, money siait by plaititilf in dep«wit, Iho l ase will 
fall not under this article, but under article OU. 2H C. Aft:!. 


l.- -‘ Account stated.’ 

(1) Definition of ‘ account stated ’:— 

ffi) An ‘account stated' In one where several irosK-clanus arc brought in 
account on cither side and itrc, set olT against eae.h other and a laihincc 
is struck, the eoiinidcrution lor the payment of tlic balance being the 
discharge on each side. Such an account stated evidences a new con¬ 
tract. 23 A. fi02 ; 7 O.C’. IGfi ; 7 B. 414 (417'; 11 C.P.L.B. ti3 ; 2 C. 

; P.L.K. 40. But cnmjHire, 2fi M. 186-12 M.L.J. 444. 

(hj The striking of a balance in an account, the items of which are all on one 
side, does not amount tn an ' account stated.' The signature of a 
debt or to sn^ ii balance is nothing mote than an acknowledgment of 
a debt. If, therefore, the debt is barred at the date of the acknow¬ 
ledgment, the. latter cannot help tn extend the period of liinitation in 
favor of the creditor. 16 A. I—12 A.W.N. 215 (folleni'ing 7 B. 414j ; 
13 A.W.N. .34. Cf. 9 B. 516. 

^c.) When the iicoonnt ooiiBists of only one item on the debit side coutainiog 
the signatare of the debtor, it will only be an acknowledgment and not 
‘ an account stated.’ 9 B. 516. 

(di \n ‘ account stated ’ is an adjustment of account assented to by both 
parties. 6 C. 447 (451) 
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t.—* Account aiated.*-~(oontinued). 

(e) A iiiuri! iickuovrledgmcut of u balance struck is not an ‘ account stiiiud ’ 
within the iiieaiiiug of the aHiclc ; nor does it form the basis of a fresli 
isoutiact. 3 A. 681; A.W.N. (1881), 05 ; G M.H.C. 1V7 ; 23 A. 502, 
\ following 15 A. I=xl2 A.W.N. 215 and 22 H. 513 ; and distinguishing 
2 A. 641 ; 2 A. 872 ; 3 A. 148 ; 3 A.W.N. 47.] 

( 2 ) Difference between ‘ account atated ’ and * acknowled^ent ’ 

-Sc*j 7 H- 414. 

(o) Rucu OF adjustment of account 

(a) The " rmn or adjustniunt of an iiucount can operate either as a revival of 

an original promise ^ r as evidence of a now contnict. As an acknow¬ 
ledgment, it would have no eSe.et under S. ID of the Act, if it wore not 
mado in writing and signed before the expiration of tho period of liini- 
tatioii preserilied. If it is relied on as furnishing a new cause of action, 
it must contain a promise in writing, such as is r('.quirod by 8. 25, 
clause 3 of the Contract Act —a bare statement of an account not 
being siieb a contract. 6 B. G83. 

(b) A-cannot be sued on as a fresh contract. It can only serve to 

prevent the operation of the. Act of limitation. 22 U. 513. 

(4) No neoeuity for reciprocal demands:— 

In order to bring an ‘ neuount staled' within tho article, it is nut iie.cussary 
that tbcrc should be reciprocal demands lietween tho parties. 2fi M, 
16(i»12 M.Ij.J. 444. 

Compart 2H A. 502 and 22 B. 513. 

(5) Here aeknowledglment not promise to pay 

A hare acknowlcdgiuent uiidoi' S. 10 of the Limitation Act does not imply a pro¬ 
mise to pay on which a right of suit can be based. An oeeniint so 
ueknowlcdgcxl is not an ‘ aeeoiuit stated.' 11 G.P.L.H. G5. 

(6) Unsigned statement of account 

A suit based upon a statement of account not signed by tho defendant would 
* not fall under this .-irlicle. 10 C. 284 (296)-«13 C.L.H. 446 (F.B.). 

(7) A Yorbal statement of account followed by verbal promise t— 

(a) .An ‘ account stated ' will bea substantive causeof suit in itself, only when 

it is in writing and signed by the dofoudimt; and a promise to take a 
debt out of the uiicratiou of the Limitation Act must be in writing, A 
mere cxaiuiiuitinn of account, followed by a verbal promise to pay the 
balance found to be dno, cannot save a daini barred by imitation. 
16 M. 330. 

(b) A settlement of iuscouuts between two partners, followed by the verbal pro¬ 

mise of one of them to pay the balance found due to the other, affords a 
good cause of action for a suit, the promise being a contract supported 
by good consideration. 21 M. 866. 
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i.—* Acatunt (''««chiiedj. 

Compare 7 C. 266-8 C.L.R. 583, which douidoK that this aiticie U applicable 
whether the accounttt are stated verbally or in writing; and 10 C. 284, 
which decides that this article is not appUoablo to accounts stated 
verbally; and 10 C. 1033 and 20 IMi- 1883 which docido that art. 116 is 
applicable to all eoutmots which sro not in writing registorod, and not 
otherwise spociflually provided for. 

(e) A verbal promise to pay, cvoii when it is on a scttlemont of account, cannot 
save limitation. 6 M.il.G. 51. 

(Notb).—T his was a case l)efore Aot IX of 1871. 

( 81 Memomiduiii in onditor's book ilgned by debtor: - 

A-, which acknowledges that a specified amount is to be received by 

the creditor with interest and that another specified sum is to be 
received on a fixed date contains an implied promise to pay and can form 
the basis of a suit. 3 P.R. 1878 (F.B.) {followed in 33 P.R. 1882.) 

(2) Addition of imall and unautboriied itema 

A person could not, by adding small and unauthorised items in certain months 
and delivering his account subsequently, renew the statement of ac¬ 
count up to the date of delivering tho account so as to give him the 
benefit of this article. 5 C. 759. 

(NoI'k).—T his was a case under art. 62 of Act IX of IHTl. 

(10) Biatoment of account by guardian 

ITnlesii the twl of guardian in the matter of the scLlleineiit of accounts 
is beneficial to tho interests of the minor, a suit against the latter upon 
an account stated by his guardian cannot succeed. 13 C.L.R. 112. 

(11) Power of partnera to eign aocouoti of Indebtedneu 

It is competent for one partner to sign an account iu acknowledgment of indebt¬ 
edness and thereby bind his co-partner. 26 Til. 186. 

(12) loiiAante lettled—regiitered partnonbip deed 

A ffuit by one partner against another (both tniditig under a registered partner¬ 
ship deed whieh provided by whom and in what proportions, the loss, 
if any, in the business should bo borne) for the defendant’s sh«« of 
loss in the business, Iteld governed by art. 116 and not % this article, 
notwithstaxiding the fact that accounts were settled between the 
plaintiff and defendant. 14 M. 465—1 M.L.J. 482. Compare 12 G. 357 
and 3 M. 76. 

SImaltmaeoua agreement in writing Ac.,’ 

(1) OnJ egreement 

In order that tho plainlifi may have an extended period of Umitation, the 
simultaneous agreement to pay the. amount found due at a future 
time must be • in writing ’ and signed by the defendant or hia agent: 
otherwise, the claim would be barred after three years from tho state¬ 
ment of aoooont. 26 A. 67 ; B B. 649. 



Art. 64] Act XY of 1877 (indiak limitation act). 
j —* Simultaneous agreement la writing Ac.* — fconchtdcd). 

('•!) BuU agftinBt Hindu sons on accounts stated by father:— 

Tf tliu suit cun id iiui be in tinw, if brought against the father on a suttlcinont of 
iiccoiirits, it would be barred against the sons, unless the latter were 
sought to b<j made liable on the ground of a pious duty on them to pay 
fh«' debt of their fathoi- or unless they liad given an aokuowlcdgmout 
ill writing whieh eould have the effect of giving an extonsiou of time. 
T.hqre could be no such pious duty whoi-o the sons wore divided from 
Lliuir father .it the date of the settIciuont. il5 A. 67; compare 
•iH \. JW. 

(:il Kistbandi: — 

\ -, or )Htitiou pri'senled to Uourl signed by tho defendant, whereby the 

dcfuiidiint agreed to pav a certain decree-debt in ucrtiun iustalmeuts, 
\\iLh a proviso Ihul tbe whole iiuiouiiI should lie exigible in case any 
one of th(> iiisbahuents is nut paid on the duo date, may be regarded 
a.' a stateinoiit of an aecomii in writing falling within this article. 
M U. llJy ('.111). 

(4) Difference between the old Act and the present Act — 

i'nder tbe old Act (1\ of 1871), the iieeoniits need not necessarily lie stated in 
wrilirg lo give <i starting point of limitation ; but, under the present 
\ct, the stillI'liiuiit of accounts must, in order to give a fresh st.art of 
liiuilatioii, be in wiitiiig and signed by the debtor or his agent. Aii 
unwritlcii and unsigned statcinent of uecouuL cannot fall under this 
article iiiid eaiiuot give a starting point from tho date of the state¬ 
ment. .-1 U8 (P.B.) ; 2 A. 872 ; 1 A.W.N. 29 : 2 C.L.R. .840. 

(Noth).—S ee the same cases,:} A. 118 (F.B.) and 2 A. .‘*72, at p. 530, supra, 
noted under S. 2. 

iOld Law.) 

(Nfri'Kl. — Thc following cases bore on tbe law a-s it existed before the enactment 
of the present Act. They arc iiiM'rted here to help the reader in know¬ 
ing what the sliite of the Law was lioforc this Act. 

(1) Verbal admission of correctness of account 

_, the items of wliich are hiirri'd by limitation, does not furnish a now 

• starting point of liiuilatioii. 3 M.H.d. 378. Cf. 4 W.B.S.O. Bof. 1. 

(2) Account between principal and agent 

Where a sell lenient of oueounts was made between a commission agent and hia 
(irincipai and a eertaiii amount was found to be due by one to the 
other, the date of such settlement of accounts would be the starting 
point from which limitation could be cuuiited. 24 \V.R. 440. 

(3) Settlement of cross-claims :— 

All unsigned adjustment and settlement of accounts would save limitation, 
provided there he cross-demands. 9 Bom. H.C.O.C. 429. 

(4) Adjusted account signed by debtor 

A suit to recover tho balance of an acooimt adjusted and signed by the defend¬ 
ant fell within the provisiona of cl. IG, a. 1, Act XIY of 1869, and not 
U T'dftr ol. 9, s. 1, of that Act. 6 Bom. H.C.O.C. 16. 

TI 102 
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(0/d Law). — (roiuimM}. 

(5) Banning accoimtB:— 

In a mtming aocount between the pliuntifl iind the defendant, the former was 
entitled to recover only the advances made by him within tlimt yoiii's 
preceding the inKtitution of thoMiil. H B<»m. H.C.A.C. (>. 

(Note).—^T his was a case niidor Act XIV of la.V*. 

(6) Itema in account within three years of suit 

Where iiecouiita were stated, a suit to recovei itcoib of the debt due witliiji thrue 
years before siut, might Ik- brought without rc'fcri'nre to any acknow¬ 
ledgment in writing. 7 N.W.IMT.C. lOfi. 

(7) Accounts between landlord and tenants- 

Where, on an adjustment of aeuoiint between a landlord ,uiil .i tmmiit, a balance 
was found to lx; due from the tciuint, an lustioii to recover such balance 
with interest was not a suit for arrears of rent under Act VIII (B.C.) 
of 1869. but fell within the provisions of art. G‘2, .Act IX of 1871. 24 
. VV.R. 218. 

(8) Interpretation of s. 4 of Act XIY of 1859: - 

(n) S. 4 of Act XIV of iMbl) applied lo whin was increly an acknowledgment 
of a debt being due, and not l.o a writing bs whidi time was given for 
psiypient of the debt, in wbieli ease, s. I, el. .10 became applicable. 
37 W.R. 400. 

fb) Whore a slateuieiil of baJaneos, tli<uigh \entied, was not signed by the 
dcfeiidaiit, such statement was not an aeknowlodgmont within tlic 
meaning of s. 4, .Act XIV of 1859. 10 W.R. 20.‘t. 

65 .-- For compensation for breach Three years. Wlujn the time specifi- 
of a promise to dtj any- ed arrives^*' or tJte 

thing at a ,specified time, contingeiicy liappens. 

or upon the happening of 
a specified contingency 

(Old Acts.) 

[Art. on of Act JX of 1871.—.Same a.s above, except that, iu.stead of the woi'ds 

‘ for conri])en.sation for breach of’ in the first 
column, there was the word ‘ upon,' and for 
the words ‘ when the time specified arrives 
^ Ac. in the thiitl column, there were the words 

‘At the time specified or upon the contingency 
happening.’ 

S. If ch 9 q/ Act XIY of IS39. —‘ To suiU ® ® <■' or for the breach uny 

eantmei —fhe period of three years from the 
time o « * e when the breach qf eontnust 

» • * «foofe place.'] 
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. (Notes) 

t.—* For compensation for breach of a promiae Ac,* 

(1) Remedy barred against principal debtor barred against surety:— 

(a) Where u judgineut'Creditor (Ulows his remedy as against the judgment- 
debtor to become barred by the law of limitations, ho will forfeit his 
I'cmedy as against the surety also. 24 A. .504. 

(lif VVhoro.» person Iw-eomes a surety by proini.sjiig to di.scli:irge a debt in the 
event of th(‘ principal debtor not paying the siiinc, a suit against the 
suroty to rtH!ov((r the debt would bo barred, if the personal remedy as 
against the principal-debtor hiis become barred. !) A. 205 (210). 

But 3ct^ 12 C. 30 and 5 11. (>47, winch decide that, if a suit against theprinoipal 
debtor is barred, it will not nccussarily be barred against the surety. 

Comparfi 4 G.L.R. 34. where the facts were that, a certain person having become 
a surety for repayment bv another of a certain sum of money lent to 
the latter, a suit was brought against both the principal debtor and 
the surety, though it was clearly barred against the former. It was 
ht'Id tlial the Court ought to find upon the evidence when a demand 
was made on the surely and then apply this article. 

(2) Suit on mortgage deed for porsopal remdey:— 

A suit, based on a moi'tgagc-de<'d, for [»oisoual remedy alone will be barred, if 
lirouaht more than three years from tho date fixed in the deed for pay- 
ineiit, in the cas*' of an unregistered deed, and, if brought more than 
■dx years, in the case of a registered deed. 7 A. 502 (P.C.)=*1'2 l.A. 
12 ; 10 M. 100 ; 12 G. 380. 

(3) Suit for kattubadi praying for personal remedy 

In the cjtsc of a- — —Iwld the claim could be allowed only for three years' 

arreais. 15 M. 161. 

(4) How to determine whether a suit is for personal remedy:— 

Whether a suit is to enforce a personal remedy only or one to enforce a charge 
on immoveable property, is to be detenniued on the facts of each 
ease. If it unequivocally appears that the plaintiff's intention js to 

• enforce a personal remedy, it will be governed by this article. Other* 

wise, article 132 will apply. 7 O.C. 108. 

|5) Suit for refund of purchase-money ^ 

A-ill a ea-^c where the land proved deficient in quantity, Iteld, the suit was 

govi.’i'iu'd l)\ this article but thiit. as the deed was rogistered, art. 116 
applied. 3 A. 7J2-1 A.W.N. 67. 

(U) Conversely• 

A suit by a vendee lo recover damug«.‘s in the shai^a: of difference between profftl 
guaranteed of u laud sold and the profits actually realized from the 
laud purchased. 16 A.W.N. 15, 18 A. 160. 

(7) Suit by one mortgagee against eo-mortgagee 

Where one of two mortgagees consented to the deed of mortgage being renewed 
in favor of his oo-mortgagee alone on the promise of the latter to pay 
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/.—' For compensation for breach of a promise Sic,'— (concluded). 

tho fovmor the :imouiili c]uc to him, a suit by tho former agaiiUit thu 
Jiiltor foj' lofovory of the iuiunint promised, should bo based oh the 
:igT(‘eniiju the two, bv which the mnrtga|jf> was Tcncwcd. 

3 A.W.N. 


(8) Breach of contract to indemnify: - 

A suit for coiniHiusation (or — — i?. govuriicd liy this artiulu. 12 Bom. Li.C. 
•A.C. 238. 


2 .—* When the lime specified arrives.' 

Suit filed before the time fixed: — 

Where a person promises to do a eovrau'. thing ai a certniu time and, before, the 
lapse of that time, lie o-xprcssly declares his intention not to do that 
thing, there is nothing to prevent the promisee to filti a snit sigainst 
such person before thi* lap.so of that time. 1 il.H.C. 1112. 

66 ,---Ori a single bond, wlicrt'a. day Three y'ears.'J’lic day so speciti(‘d‘*^ 
is speoiiiud for paymtMit.*" 

(Old Acts) 

[Art. 65 of Act TX of 1871.—Same ii.s above. 

Acf XIV of 1859. —A'(» correajmidinfi provision. | 

(Votes) 

l.~* On a single bond where a day is specified for payment,* 

(1) Single bond, definition of : — 

fa) A ‘ single bond ’ ts that vvhiuh is a bill nr written engagement for paymout 

of money without a penally. A I’.ecd of mortgage, by c.ouditioiial sale, 
whereliy certain property is mortgaged with a condition superadded, 
that, in the event of default at the specified date, the mortgagee shall 
be at liberty to sue for absolute proprietary right, treating the mort- 
gagcdcbl .as consideration for the sale, is not such a bond. A suit 
thereon for money, on the personal liability of the debtor, does not fall 
under this aVticle. 4 A. 3 = 1 A.W.N. 93. 

fb) A ‘ single bond * incans a simple bond without alternative conditions, or 

penalty attached. It is an absolute engagement in writing for the pay¬ 
ment of money. The contiast is between thi.s article and arts. 67 and 
^ * 68, which deal with bonds subject to conditions. 26 P.B. 1892. 

fc) Where a doe.iitneuL provided for payment of principal and iiitorost at a 

certain liiire and, m default, to payinterest at the specified rate till pay¬ 
ment, the document was not a single bond within the meaning of arts. 
66 and 67 ; and a suit to recover the amount doe under it fell within 
art. 68 or 80, the cause of ootibn having commenced to run from the 
date of default of payment at the specified time. 1S8 P.B. 1690. 



Art 66] Act XY of 1877 (iVDIAN LUCITA.T10M ACt). 700 

/.—‘Oil a Slagle bond where a Is specified tor paymeat •-(amid.) 
(i) Bond not b nioptga(te-bond 

Where u bonfl fixes ii date for payineiit and it is wot iiossiblu to ti-eiit it as a 
inort^tiige of immoveable proi>ei‘ty, it may be regarded as ii single bond 
for the payment of money' at a specified date. Tf it is registered, the 
Miit thereon for recovery of money secured thereby, enforcing per¬ 
sons!] remedy, will fall under sirt. ll(>;sindif unregistered, it will fall 
under this sirticlc. 14 A. 162; see also fs C. 94. 

(•4} Bond ipeeifying date for principal 

Where, in a bond, st day is specified for payment of the prineipal sunount, a suit 
on the bond would be governed by this article and not by art. 75, and 
would be in time if brought within three years from the date speci¬ 
fied. 5C. 21. 

(4) Regiitered bond payable within w many years■ 

A registprt3d bond payable ‘ within two years,’ but not fixing any particular 
date for payment, is not a ‘ single bond where a day is specified for 
payment' within the meiining of this article, becaust^ it is left to the 
option of the debtor to make, the payment at any time within throe 
years. To a suit on such bond, article. 116 will apply. 3 A. 276; 
2. A. 322 : (Compare 5 B. 22, which decides that the use of the words 
‘ within so many years ' is not a sufficient indication of the intention 
of the parties that the mortgagor might redeem in a period less than 
the numl)ei of years mentioned : [See4 G W.N. OXI, which decides 
that, where an agreement contains a stipulation to pay on or before a 
certain date, the time for payment is not uncertain but fixed. 

See .also, 75 P.R. 1375, which decides that, in .a suit on a bond payable ivithin 
one year, the cause of action arises after the expiration of one year, and 
not from the date of the execution of the bond. 

Compare also, 2 T^.B.R. (1892—96), 470 and 47.3. 

(5) Bond not providing for payment on a spocifled date 

A usufructuary mortgage-deed, providing for payment of the^amount borrowed 

. within ten years, and authorizing the mortgagor to re-enter into posses¬ 

sion when he pays the amount after the ten years, is not a bond within 
thi.^ article, no specific date having been fixed for repayment. 16 B. .303. 

• 

(6) Bond payable when another bond is paid 

A bond providing for payment of the amount thereof when payment was to be 
made on another bond or deed by the defendant to the plaintiff, does 
not fall under this article, no particular date being fixed for payment. 
8 A.W.t4. 234; see also 139 P.R. 1889 on the same point. 

(7) Suit agafut i^euItorUt inrety 

Where an agriculturist co-defendant is sued merely as surety to a principal 
debtor on an uuregisterpd money-bond, the limitation applicable is only 
three years, and not six years allowed by B. 72 of Deccan Agriculturists’ 
JMief A«tXVnofl879. 9B.461, 
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Act XY of 1877 (INDIAN LIMITATION ACT). 

2.--* The dmy so specified.’ 

(I) Month not having the date epecifled in the deed:—< 

Whore a bond ijrovidcd for payment on the 30th day of a eertaiii month in a cer¬ 
tain year and the month of that year had had one day loss, a suit insti- 
tut<td on tJir next day alter the Jn»t day of that month was in time. 
6 C. a39=<» C.Ij.R. 558. So also a suit for rent, based upon a lease 
and under the above eireumstiiiieos, was held not barred. 37 M. 61. 

Bee, J-1 A. 162 under art. 64. 

Bait for personal remedy on mortgage bond 

See, 7 A. 602 (P.C.) = 12 I. A. 12 under art. 65. 

Compare 7 (!. 266 iwted under art. 64. 

Old Lew. 

In the corresimnding artiolc (65) of .\ct IX of 1H71, the word liond included a 
tamnsHl-. .8 P.R. 1R74 and 6 P.R. 1874. 

But this was doubted by a majority of the Pull Bench in 77 IMi. 1872. 

Act XIV of 1859— 

* The period of limitation to suits upon unregistered written insl.ruments, was 
three years. 5 M.H.C. 68. 

(Note).— This was a ease under cl. 10, S. 1 of .\ct XTV of 18.59. 

67 .—On a single bond, where no Three years. The date of e.\i‘t*utin<j 
such day i.s specified. tin* bond. 

(Old Acts.) 

[Art. 66 of Act IX of 1871.—Same a.s atiovc. 

Art XfV of 1859—No <:orrrnpnndinc/ )ir(>vin{oa.] 

OBTotes.) 

(1) Bond executed under old Act: — 

For a suit'on a bond payable on demand, the. cause of action under the old Act 
(TX of 1871) arose on the date of the demand, whereas under the present 
Act, it arises on the date of the execution of the bond. Bo, a suit on 
R. bond payable on demand and executed when Act IX was in force, 
brought within two years .after the present .\c.t came into force, was 
held to be in time. 3 A. 415. 

iNfrn.;).—As to whetj^cr the period Jillowed by the present article on bonds pay- 
ahli* on d(-mand is shorter or longer than that allowed by the old Act, 
we. 1 M. SOI and 2 M. ll:l. under Heading B. under 8. 2, at pp. 582 
and 3;J8 aiipra. 

( 2 ) Bond payable when another bond is paid:— 

8er Note No. 6. 8 A.W.N. 284 and 139 P.B. 1889, under art. 66: and see 
Notes, No.> l(tt). {(b), and Ifc), under art. 66 supra, as to the defini¬ 
tion of ‘ s.ugle build.' 

(3) Suit against surety 

Art. &1. and not this article, is applicable t<i a case whore a surety promises to pay 
a snm of money on the disposs] pf a pending appeal, 1 O.W.N. ccxxiii. 
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« 

68.—On a bond subjoct to a con- Three years. Whoti tlie condition is 
dition. ■ broken. 


(Old Acts.) 

[Art. 67 of Act IX of 1871.—Same as above. 

Ar.l XJV nf 1859.—No correa}>onding jurcwis/ort.) 

(Notes) 

I'lie language of tlii.s ai'ticlc ha.sto be uontrasled with that of articles (>6 and G7, 
and the decisions l(ii). Ifb) and If'o), noted under art. 66 STtpra, have 
to be mart along with this article. 

(1) Agreement with covenant for damages 

An agreement containing a covenant to do a particular act, the broach of which 
is to be conipcnsitted in damages, is not a ‘ bond.’ 8 0. 284. 

(2) Bond providing for penalty 

A document providing for payniciil. <j 1' a penalty in case of the breach of the 
conditions therein, on the part of the obligor, is a “bond." 2 A. 654 
(F.B.) : Sri'AiiT, J., ho\ve\cr, hcM. that such a document is not a 
bond," 

(8) Bonds subject to conditions 

See 26 P.R. 18U2 and l.SS P.R. 1890 noted under art. 66 at p. 798, unpin, 

69.—On a bill uf exchange or y-ears. VV'hon tlie bill nr note 

promissory note payable at falls due. 

a fixed time after date. 

(Old Acts.) 

I .Vrt. liS of Act JX of 1871.—Same as aljovo. 

A'-l tSoO. —No I'oiteiiiMmling /nvMvsiVm. j 

(Notes.) 

(1) Suit on a dishonored hundi 

A. suit h:wed on a dishonoured Hundi payable at a fixed time after date, but 
which hitd never boon presented for acceptancr:, but only for payment, 
is not governed by this article but by art. 80, the cause of action aris¬ 
ing from the date tho hundi became paySblc. 19 P.R. 1888, 

(2) Suit to recover money paid for another—suit on a pro-note t— 

Ilie plaiutills borrowtA money on a hundi payable bo many days after date and 
paid tho same to the defendants. The latter having oonunitted default, 
plaiutifis paid the money to the drawer; but the hundi was not endora* 
(id to tho plaintiffs. A suit by the plaintiffs against defendants for tho 
money was held governed by article 61 and not by this article. 5 Bom. 
L.R. 726. 

(Note).-*£>^ same case noted under Heading No. 1, under art. 61 at p. 780, 
supra. 
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70.— On a bill of oxclmugo jjay- TAree years. When the bill is l^re- 
ablo at sight, or after sight sented. 

but nut at a fixed time. 

(Old Aeta.) 

[Art. 69 ul’ Act IX uf 1871.—Oul. 1,—uu a bill ol' excliiiiige payable at ur alter 

sight. ('oIh. '2 and 3,—same as above. 

Acl XTV of t859 .— ATo corrvaitiindiuf/ proots/on,] 


71. —(.)n a bill of exchange accept- ^Aree years. When the bill is pre- 
cd payable at a particular scMited at that place, 

place. 

(Old Acts.) 

■ .Art. 7U of Act IX of 1871.—Same as above. 

.1ft X/r of 1859.—Xo voriviipoiuUruj proviiiion.\ 

72 . —(^n a bill of exchange or pr(»-When the fixed time 
missorj' note payable at a (“X]nTOs. 

fixed time after .'^iglif or 
after demand. 

(Old Acta.) 

[Art. 71 of Act IX of 1871.—Same as above. 

AH XIV of 1859.—Ko v-orniKponding provinion.'] 

(Note*) 


After six months after demand 

Where a pro-uotc was made payublo “ after six months after demand” it was 
held that limitation bogaii to run upon the expiration of six months 
from the date of the note. 7 Bom. H.C.O.C. 36. 

(Noth) —This was u caw under Act XIV of 1850. > 

73. —On a bill of exeiiauge or pro- Three yean, ^’llo date of the bill or 
miasory note j^ayablc on note, 

demand^*-* and not accom¬ 
panied by any wiiting res¬ 
training^*^ or postponing 
the right fo sue. 


(Old Acta). 

[Art. 75J of Act IX of 1871.—flols. 1 and 2 same as above. Column 3,When 

the demand is made. 

Act XIV nf 1869 j^Wo eorntjtonding provinon.^ 
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(VotM) 

/.—* Oa demand,* 

(1) Meaning of 'on demand’: — 

The words • on dainand ’ must be regarded as a technical expression equivalent 
to ‘ immediately ’ or ‘ forthwith.’ When silch is the intention of the 
jiartics, no actual demand is necessary to complete the cause of iiction. 
20 M. 245 (248). 

(21 Payable' any time within eix yean on demand 

A pro-note-doe:i not tall uudor this article and is govoined by art. 120. 

6 M. 2<MJ. 

(8; Pro-note payable on demand after minority 

The period of limitation for a promise to pay a smii of money on demand, after 
tlu! obligee attains majority, begins to run from date of demand after 
attainment of majority and not from the date of the dcamment em¬ 
bodying the promise. :i M.L.3. 199. 

(4; Snbititation of new contract 

Where, for the balaucu of the amount duo under a promissory note payable on 
demand, a new contract was substituted between the parties, the period 
of limitation foi a suit to recover the balance was computed from the 
new contract and not from the date of the pro-note. 1 B. 508. 

(Ncrm). —This was a case under Act IX of 1871. 

2.—* Not accompanied by any writing.* 

When the note itself restrains suit :~ 

A pro-iioto payable ‘ any time within six years on domiuid ’ was hold to eontaiii 
within itself the terms restraining the suit unless the demand is made 
within six years, though there is no separate writing accompanying 
the note ; but as this form of pro-note is not speciiioally provided for in 
the Act, it %vas held to fall under art. 120. Q M. 290. 

General. 

(1> Period shorter than that under Act IX of 1871a — 

The period of limitation allowed by the present article is shorter than that pres¬ 
cribed by Act IX of. 1871. 2 M. U3. 

\ 

(Notk).—B ee this case and similar caijes, 1 B. 305 (Nott); 1 M. 964 ; 3 A. 4161 
2 O.L.B. 426; 2 M. 897 ; 4 B. 87 ; 7 G. 401; 9 B. 475; 4 C.L.B. 1091 
8 G.L.B. 243 noted' under B. 9, supra under Heading B, at p. 589, 
supra. 

(9) Oommanceraent of tlmo 

The day on which a proinhsory note ht executed ought to be excluded rou 
oalonlation. 6 B.L.B. 999 ; 8 B.L.R. 94- G W.B. 0.0.1, 

m 


▼X 





SQ4 i«i oi uff (iSPUN LdllTAl'IOH act). 

iOi4 

(1) Liraitetioa noder let Xllf ^ IJMB :~~ 

(a) Under Act XIV of 1859, the limitation for a pio<note payable on demand 

ran from the date of demand. 4 B. 230. 

See, aleo, 7 M.H.C. 283, 288. .392. 

(b) The period of limitation for u suit to recover money lent upon on agree¬ 

ment payable on demand imgan to run from the date of the loan. 
2 M.H.C. 472. 

(Noi'B).—T his was a case under Act XIV of 1859. 

(2) Bamd chdin not Mvlved 

\Vh^ a promisGory note payable on dciuaud becaiuo barred while Act XIV of 
1859 was in force, the right to sue on it cannot be i-evived by Act IX of 
1871, which gave a different fause of iictinn with reference to such pro- 
missorj' notos. 1 C. 328. 

(.9) Llmltet|on undep Jiot IX of 1871 

Under Act IX of 1871, limitation for a suit on a bill of exchange or promiasory 
noto payable on demand commenced at the time when the demand 
. was first made. 10 B.H.0..A.0. 487. 

74 ,—Oil a promissory note or Three yean. The expiration of the first 
bond payable by instal- term of payment, as to 

menta<‘\ the part then payable; 

and, for the other parts, 
the expiration of the 
. respective terms of pay¬ 

ment. 

(Old Aots.) 

[Art.. 74 of Act IX of 1871.—Same as above. 

Act XIV of 1859,—No cunvapondiruj ’prenmion.) 

(VotM) 

DUTereiMe betwMtt arte. 7i and 78 

(a) The essential requisites of art. 75 are (1) that penalty should beattaohed 

to a simple default and (2) that the whole bond should then fall due. 
If either of these requisites be absent, a suit based upon an instalment 
bond would be governed by this article and not by art. 75. 74 P.B. 
1901-111 F.L.IL 1901. 

(b) This article applies to the case of an instalment bond, not providing for 

pa 3 rmeQt of the whole of the amoqnb df>tettltk Aft. 75 refers 

.. to an instalment bond, providing for payment of the whole amount, in 
case of default. 6 C.P.L.B, 24. 

I.— ‘ Bond payable by inatalmania. * 

Begl0tertd laetedmeiit bonds 

li^ptwithRtlwdix^[ the exprfMWprovision of this article, Mt. 116..ai^es to suits 
based on rsbiBtorpd installment bonda. 18 a 606. 
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7B, —On a promissory note or Tbrtiyi^n, 
bond payable by instal¬ 
ments'*’, which provides 
that, if default be made 
in payment of one instal¬ 
ment, the whole shall be 
due 


When the first default is 
made, unless where the 
payee or obligee waives 
the benefit of the provi¬ 
sion^*’, and then when 
fresh default is made in 
respect of which there 
is no such waiver. 


(did Acta.) 

[Art. 7S of Act TX of 1871.—Same os above, except that the words, ‘ in respect 

of which there is no such wsiver ’ in the last 
column of present article, are new. 

Act XJV of 1859.—No corresponding provision.'] 


(Votes.) 


fl) Scope of article:— 

The article is applicable to suits on promissory notes or bonds payable in instal- 
monts. It is inapplicable to execution-applications. The latter are 
governed by art. 179 ((S). 4 A. 83 (84). 


(9) Intentioii of article:— 

The provision of this article, as to waiver, is intended to extend the period of 
limitation. 

This article contemplates a suit for the whole amount of a bond, and not for 
whatever balance may remain a8;er the deduction of certain instal¬ 
ments as to which default may have been made. 6 C.P.L.B. 34. 


(8) Contract between artlclec 74 and 75:— 

Art. 74 deals with simple instalment Iwnds. without any provision as to the 
exigibility of the whole of the amount in case of dcfoult; if there bo 
such a provision, art. 75 would bo applicable. 0 C.P.L.B. 34 ; 111 F. 
L.B. 1901. 


/.—* Promissory note or b6nd ptiyable by instalments. * 

(1) mctelmcDt-bond, what la an 

For a bond to bo an iiistalmeDt-bond, the amount borrowed, (t.o.) the amount 
secured by the bond, apart from the interest accruing duo thereon, 
should be made paj'ahle in instalments. A bond providing for pay¬ 
ment of interest half-yearly and the prineipal amount at a fixed date, 
cannot be an instalment-bond, notwithstanding the fact that there is 
a proviso in it to the ofioct that the creditor might enforuo payment of 
the whole sum—^principal and all—in a lump on default of payment of 
interest at the stipulated ptiriod. To a case of the latter kind, art. 80 
or art, 66 will apply. 5 C. 21; 3 A. 822; 1 A.W.N. 157, Cf. 23 C. 228 
«821.A. 183 (P.C.). 

Bat Me 20 M. 345, which decides that, in the case of a hypothecation^^ond, 
providing for re-paymcnt of principal amount on a certain date, with 
interest in the meantinie |>a^ahle mouthlv, aQd'hfrtliet providing that, 
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1.—* Promissory note or bond paynUe by instalments *—(eontA.) 

on default of payment of interoKt, the principal and interest should 
become iiayable on demand, the cause of action arises on the date of 
default. 

(Noth).—T his case distinguishes 2 A, 322 and 8 B, ,W1. 

( 2 ) Mortgage or hypothecation bond:— 

(a) By antilogy the principle of this iu tii-le is applicable to the case of a bond 
hypothecating immoveable property. 101 P.B. 1880. 

^ (/i) In the case of instalmnnt bonds hypothecating immoveable property, where 

there is no waiver, limitation runs from the date of the first default. 
24 0. 281: 4 P.B. 1894. 

(e) A-for payment of principal and also providing for payment earlier, 

in case of non-payment of interest yearly, if the obligee so requires or 
demands, is not an instalment-Ixmd within the meaning of the article. 
It only gives an option to the obligee to demand payment before the 
specified date, which option it is his privilege to exercise or not. 22 

M. 20. (8 B 561. 568 ; 20 M. 245). 

(3) 'Whole amount due only on demand 

(a) Where, in the ease of an instalment-bond, the inteutiou of the parties, as 
gatherable from the instrument, is that the whole amount should be¬ 
come due in the. event of a default in payment of .my instalment only 
when a demand is made, the cause of action would arise only on de¬ 
mand. 8 B. 561. 

(h) A suit brought more than three years after the last instalment became due, 
on a bond payable by instalments stipulating that in default of any one 
instalment, the whole amount should be recovered on demand, would 
be barred, even thongh no dem.md wms made. 7 M.M.G. 293. 

This was a case under Act IX of 1871. 

(4) Verbal eontroot to pay borrowed amount in InstalmentB:— 

This article does not apply, according to 11..'^ strict terms, to a suit brought upon 
a verbal contract. Whore a verbal agr(.>einont stipulates for payment by 
instalments and, in default of payment of certain instalments, that 
the whole amount should become payable, such contract gives only an 
option to sue at once on failure to p.%y the particular instalments, and 
limitation would run only from the date of the successive iustalments. 

3 0. 619«2 C.L.B. 167. 

(5) When cause of notion arises 

(a) In the case of an instahnont-lmnd, the cause of action arises on the first 
default, provided the iKind provides that, in case of default, the whole 
amount should become due. 7 W.B. 21; 2 A. 857 ; 1 A.W.N. 17 ; 7 
B.H.C. 126; 1 B. 125; 66 P.B. 1904=1.38 P.L.R. 1903 ; 31 C. 297 
{folknving 21 C. 542 and dissenting from 13 O.L.B. 248). 

f 6) If, howevpi, it is proved that the creditor waived the benefit of the provi¬ 
sion, the cause of action would not arise on the first default, but it 
would arise as each instalment falls due. 20 B. 109 ; 11 B.H.C.A.C. 
165; 5 B.H.C.A.C. 36 ; 4B. 96 ; 66 P.B. 1904=138 P.L.R. 1903 ; 6 

N. W.P.H.C. 88; 31 0. 297 (follomng 21 0. 542 and disaenting from 
18 C.L.B, 243). 
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Art. 75] Act XY of 1577 (ixdian limitation act). 

' Promissory aote or bond pmymbie by Instalments.^— (eimcld.) 

(c) llie abovti rules would hold goo,d in cases of execution of instalment- 

docpcos. a A. 443 ; 20 C. 74; 15 C. 602 ; 6 C.W.N. 348. 

[d) If there is uo option loft to the creditor or the decree-holder to waive, the 

cause of iiction for the suit or the startinii^ I>oint of limitation for exe- 
ention would arise on the first default. 13 C. 7.3 : 23 P.R. 1900. 
ie) {'ompare 3 C, W.N. 229, where it has iMJcn decided tliut the cause of action 
ariso.s on the first default oven where the bond gives an M]>tion to the 
'•'crodittir either lo sue for the whole amount or for the particular inst^- 
ment overdue. 

{f) These principles arc applicable even in cases of hypotliecation or mortgage 
bonds and, in such cases, limitation will run from the first default, 
unless there is waiver. 24 0. 281 ; 4 P.R. 1894 ; 101 P.R. 1880. 

{^) - --hVe, further, No. 2, supra, at p. 800. 

2 .—* Unless where the payee or obligee waives the benefit of the 

provision.* 

(1) Waiver a good defence: — 

Waiver will be a good defence tor limitation in suits as well as iit execution- 
applications in cases of instalment Ixnids or instalment decrees respec¬ 
tively. This was a case in which the dccrw'-holdor received the instal¬ 
ments notwithstanding default. 11 A. 482. 

(2) Right of creditor to waive 

(a) Though a creditor can exercise the right to enforce the provision as to 

collect the whole amount due on default in any instalment, only once, 
ho may waive the benefit of it, not only on the hrst, but on any snl>- 
sequent, default. 3 M. Gl. 

(b) 1'hc proviso in an instalment dcoroc that, tui default of payment of one 

instalment, the whole amount then due slinuld become payable, bring 
one in favor of the decree-holder, he may waive it. 14 C. 3.52. 

(.3) Court cannot compel waiver:— 

The obligee may vraivo any default under this article, but the Courts cannot 
compel him to do so. ,52 P.R. 187G. 

(4) When there can be no waiver 

(a) There can bo no waiver after tlm last insLaiinenl becomes overdue, for tlie 
obvious reason that there arc no two obligations for the creditor to 
elect between, 9 M. 271. 

(h) Nor could thors be any question of wfuver where a bond proudes for pay¬ 
ment of principal iti throe years, interc.st antiually, and for the recovery 
of the whole amount, if there should be*default in payment of interest 
and if the creditor were to make a demand ; for, in such a case, the 
whole amount could not become due, unless a demand were made by 
the nreditor, and because such a case is governed by art. 80 and not by 
this article. 10 P.R. 1883: Cf. 7 M.H.C. 29-3. 

(5) What does, and what doea not, constitute waiver 

(a) The waiver contemplated by the article, must be either an agreement 

between the parties, or snoh oonduot as will itself afford clear evidence 
of a legal waiver. 20 B. 100. 

(b) The payment and acceptance of overdue instalments, coupled with the 

conduct of the parties, wiU determine a waiver. 27 R. 1, 
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7.—* Utiles* where the payee or obligee walrea the beaetlt of the 

pravMo^t*—(excluded.) 

What does, and what doai not, eoutltotc walTer'-^ccmfolJ 

(c) Waiver muat be manifested by some overt act on the part of the creditor. 

A suit for the overdue instalment alone, when the whole amount has 
become payable, is an overt Act. 18 M. 257 (261). 

(d) The acceptance, b}' the obligee, of an amount on account, or in satisfao* 

tion, of an overdue instalment, and not as a mere payment in reduction 
of the whole debt, accompanied by other circumstances indicating an 
intention to waive, will constitute a waiver vrithiii the meaning of this 
article. 12 M. 192 ; 78 I’.B. 1890 (dMftnpnishiiwjF 188 P.B. 1883, which 
held that acceptance of amounts snlisequent to default would not 
constitute waiver, if the amount paid and accepted di^ not correspond 
to that of an}' instalment.) 

{e) Accoptauce of overdue instalments, after default, may constitute waiver. 

Such acceptance would estop the creditor from claiming the whole 
amount in a lump or any larger sum agreed to be paid in case of 
default. 5 A. 289; 9 C. 857 ; 4 C.P.L.R. 21. 

But .see 2 A. 857, which decides that a mere acceptance of subsequent instal¬ 
ments does not constitute waiver. 

(f) The subsequent acceptance, by the obligee, of an overdue instalment may 

operate as a waiver and suspend limitation ; but the obligee’s allowing 
the default to pass unnoticed docs not constitute ‘ waiver.' 5 C. 97. 

(g) The mete abstinence from suing or enforcing a condition or remaining in¬ 

active without bringing a suit for an overdue instalment, is no evidence 
of waiver. 5 M.L.J. 241; 7 M. 577 and 583 ; 21 C. 542; 15 C. 502 ; 
31C. 297 (dissenting front IS C.L.lt. 243.) 

(h) The mere omission by a creditor to enforce a condition under an instru¬ 

ment is no evidence of waiver within the meaning of this article. 
14 C. .397. 

(i) If, once, time begins to run, acceptance of overdue instalments will not 

stop limitation. 7 C. 56 (60). 

(j) Where, in a decree payable by instillments with a penal dause for default, 

the dteroe-holdor accepts payments after the due date, not on account 
of the specific instalments in arrears, but on acconnt of the whole 
decree, such acceptance does not prove a waiver. 17 B. .5.55. , 

(O/tf Law.'i 

(1) Waiuer aa affecting law of limitation 

(a) Waiver could not affect the law of limitation before art. 76 was enacted 

in Act IX of 1871. 3 A. 514. 

(b) Where a person covenanted that, if the first instalmeut of a decree was not 
, paid on a given date, he would be responsible in his own person and 

property, for certain amount due, a suit based upon such covenant 
slionld be brought within three years from the date of the covenant. 
Act XIV of 18.59. 8, 1, cl. 10 being applicable to the case. 3 B.L.B.A. 
C. 16—.U W.R. 330. 

Notk • The cases bearing on instalment-decrees and noted under art. 179 
which is the place appropriate for them, may, with advantage, 
be studied and eompatect v»itb tBp pgabs noted nttder this article, 
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HIM) 


Ttf.—On a pn>uiissory note given Tbt^ The date ol the deli- 
hy the maker to a third very to the payee, 

person to be delivered to 
the payee after a certain 
event should happen. 

77, —On a dishonoured foreign Three yemn, When the notice is 

hill,,yjiere protest lias been l?i''en. 

made and notice given. 

78. ~By the payee against the Three year*. The date of the re- 

drawer of a bill of ex- fusal to accept.^*' 

change^*^, which has been 
dishonoured by non-ac¬ 
ceptance. 


(Old Acts.) 

[Art. 78 of Act IX of 1871.—Same ua above. 

Act XIV of l859.^No corresponding provision.J 

(Notes) 

/.—* By the payee against the drawer, Ac.’ 

Butt by payue agsiait drawer or aoee^tor 

A Huit by the payee againbt the drawer or acceptor of a bill of exchauge, which 
hati been dishonoured by non-paynient is governed by art. 60. 

The fact of the payee’s claim against the acceptor being barred by limitation, 
would not exonerate the drawer if the suit against him was instituted 
within the period of limitation. 20 M. 239, tdee Mitra’s Limitation, 
at p. 882 j 4th Edition). 

A—* The date of the refusal to accept .' 

Hosdl sot praientod for aeoeptsnea but only for payment >— 

To a suit on a dishonored hundi, payable at a fixed time after date, but which 
had never been presented for acceptance but only for payment the 
article applicable is 80 and not this article nor art. 69. 


—By the acceptor of an ac- Three years. When the acceptor 
commodation-bill against pays the amount of 

the drawer. the bill. 


(Old Acts.) 

[Art. 81 of Act IX of 1871.—^Same as above. 
Aet XTV of 1969 j-“N 9 eorresponding provision.] 
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Act XV of 1877 (INDIAN LIMITATION ACt). [Aft. 80 

80.—Suit on a bill of exchange, Three years. When the bill, note or 
promissory note, or bond bond becomes pay- 

not herein expressly ])ro- able^-^ 

vided for^’\ 

(Old Acts.) 

fArt. 80 of Act rX of 18771.—Suit ou u bill <il' exchange or promisBory note 

not liei'eiii expinssly provided for—^Thi'ee 
years—When the bill or note lieeomes paya¬ 
ble. 

Act XII’ of 1859.—No correaiionding pro7n«io».] 

(Votes) 

1.—*Promissory note or bond not herein expressly provided for.* 

(1) Bait to roooYer money due on a pledge: - 

A - - - by sale of the property pledged as also from the defendant personally 
Is not govcriuid by this article even though the pledge is acuoinpauiud 
, by a niomorauduni in -writing, such memorandum not being a pro- 

iioto or a bond but by art. 57 so far as the persoiml remedy is cou- 
ueriied and by art. 120 so far as the remedy by sale of the pledged pro¬ 
perty is concerned. IT A. 2B4 (22 C. 21). 

(2) Bait on unregistered bond pledging moveable: - 

fa} A suit ou an unregistered Iwud, whereby certain moveable property was 
pledged as secuiily ior the repavruimi. ol principal arid interest, is 
governed by this article. If the claim for recovery of the debt is 
barred, that for enforcing tliu sale of the property pledged will silso be 
barred, the latter claim being only an accassory to the fonner. 

(b) But tiee 22 (3. 21, which decides that the suit, so far as it concerns the 

recovery of the amount Icitl by sale of the property pledged, is govern¬ 
ed by art. 120 and that such right might be enforced by suit, even 
though the claim to recover the -.unounl from the person of the defen¬ 
dant might be barred. 

(c) Compare 12 C. 389, which decides that, if the amount roaliisod by sole of 

the property hypothecated proves insudiciont to pay the whole debt 
due a second suit cannot he brought for recovery of the balance from 
the person of the debtor. 

L 

2) Bend Hxing term, but giving option to creditor to demand:— 

Where a bond fixes a term for payment but provides that in case of the obligor’s 
default in paying interest regularly in the meantime, the creditor 
might, at once, enforce payment of the amount, and the creditor 
makes no demand, though there was default, limitation would run 
from the expiry of the term originally pro\dded for payment. 10 P.R. 
1883. 

(3) Bond oukdoet to oonditiont:— 

(a) A suit on a-or penalties is governed by this artiolo. 26 P.R. 1892 

{follotring 13A.P.R. 1890). 
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Art. 81] Act XY of 1877 (indian limitation act). 

/.—* Promissory aote or bond not heroin expressly provided for.* — (eld.) 

Bond ■ul]Ject to conditiooB \—(conclvded). 

fh) A bond providing for payment of u certain amount with interest at a 
Rpocilied rate at the harvest of a certain year and, in defauli, to pay 
Lutcrost at the apociliod rate up to the date of payment, is governed by 
this article, and not by art. 66 or 67. 138 P.R. 1890. 

liumiHtre- 2 322 (Note No. 4 at p. 799 sup a). 

• sr • * 

(4) Pro-Moto payable on demand after obligee’s majority:— 

This article is .tpplicable. to a suit on a promissory note payable on demand 
si.flur the obligee altuins majority, the cause of action arising from the 
date of demand after the obligee's attaining majority. 3 M.L.J. 199. 

(5) Suit on surety bond:— 

Where a security bond is executed in order that the execution of a decree may 
bo stayed, a suit for the recoveuy of the amount duo under the bond 
would be governed by this article, and liiiiitatiim would run from the 
date when iho surety is called upuu by the Court to pay the moiifly, as 
that is the time when the bond becomes payable. 1 C.W.N. ccxxiii. 

(6J Pro-Note payable after so many months on demand 

Where a promissory note was x>ayable "after six months, whonover the payott 
should dcm.-iud the same," limitation began to run upon the expira¬ 
tion of six mouths from the date of the note. 7 Bom. H.C.O.C. 30. 

Compare 14 W.B.O.O. 5 on the same point. 

(7) Suit on a dishonored hnndi 

A-payable at a fixed time after date, but which had never b(‘i>ii proseiit- 

od for acceptance hut only for jiiiymcnt, is governed bj' this article. 
19 P.R, 1888. 

(8) Suit by payee against drawer or acceptor:— 

Sec 26 M. 239, noted uudor art. 78, sup-a. 

(9) Suit by pawnee for balance 

.This article is inapplicable to a suit by a pawnee to recover the halHii e e of his 
debt after crediting the prtx-eeds of the sale of the articles pledged. 
24 A. 251. 

* When the bill, note or bond becomes payable.’ 

(1) Sec 3 M.L.J. 199; 1 C.W.N. ocxxiii; 7 B.H.G.0.0. 86; 19 P.R, 1888; 
noted under Nos. 4, 5, 6, 7, under Heading No. 1, supra. 

81,-—Tty a surety against the prin- Three years. When the surety pars 
<;ipal debtor/’' the creditor/*' 

(Old Acta). 

[Art. 82 of Art IX of 1871.—Same as above. 

Act SIV of l859.-^No correspond^g provision,^ 

i W 104 
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Act Xlf of 1877 (INDIAN LIMITATION aot). [AftB. 82 & 83 
(ITotes) 

Construetioii of article— 

Tliis Hrticle should bo coiistruod as I'estriotod to surotius, who havo paid tho 
creditor, and not asoxtoiidin;; to suretiuB, who have not paid the cre¬ 
ditor, but have becsii coiiipcUed to pay enntrilnitioii to a cr»-Kiirety who 
has paid the creditor. UB I’.R. 18H1. 

' By a surety against the principal debtor. ’ 

Bait by leasee’s surety against lessee: 

The article is applicable to a suit by a surely of a lessee to recover money paid 
on h-sseo's behidf, the causi’ of action arising from the. date the surety 
paid to the lessor on default of the lessee. W.R. (ISO-i), 57. 

2.--* When the surety pays the creditor.' 

(1) Suit for contribution:— 

In a-against a co-judgmoiit-dcbtor, whether art. (il or HI is applied, the 

cause of action arises from the dut(‘ of [layiuoil by tlie plaintifT in 
oxci»«s of 1 is share. 11 A.W.N. 302. 

a 

(2) Commencement of time:— 

.\s U) when time begins to run, see W.li. (iHIil), p. HI. 

82 . —Hy a sui't'ly against, a m- Three years. W'hcji tin* .snivty pays'” 

sunity. aiiytJiiiig' in t'xccss of 

liiH own .sliaiv. 

(Old Acts.) 

r A rt. 8;i of Act IX <*f 1871.—Saint* as iibo\ u. exeept tluit, for tlu* word ' siiret.y ’ 

ill the ju’e.''(!Mt article, there was tlie word 
‘ pliiiiitiiT' 111 liie :{rd (loluiuii. 

j4ct XfV qf 18-’i9. —Xo corretfiioiultHif prnvimitm.\ 

(Notes) 

' When the surety pays.* 

e 

(1) Suit by a surety against a co-surety:— 

For II-for contribution, both having guaranteed the amount of a bill, 

which is since dislionorcd, and the former having paid the amount on 
the dishonored bill, the cause of action arises, not when the bill is dis¬ 
honored, but when the surety pays the amount thereof. 1 N.W.P.H. 
C. 100. 

(2) Inyoloatwy payment 

I’he article would apply whother the payment was made by the plaintiff volun¬ 
tarily oi whether it was enforced by judicial or revenue process. 
Compan- 2fi !il. 1186 (F.B.) 

83. —Ifpo’i any nther ( ontract to Three years. When tlie plaintiff ih 

mdeinnifv<'actually damnilied. 
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Act XY of 1877 (INDIAN UMITAWON act). 

<01d Acts.) 

I Art. HJ- <if Act IX of I871.--Same aa alwve. 

Afif 1839.—Xo corresponding provuion.~\ 

dTotes) 

Any other contract to Indemnity.' 

(1; Remedy against debtor barred—Surety discharged:— 

{a) Jf'thu L'omcdy itgaiutit tlio priiieipal debtor be allowed to >je l>arred by 
limitation, the surety will be discharged. 24 A. 504 ; K A. 2.‘>0 ; 11 A. 
HIO. 

(b) So, also, if a Ixiiid creates a personal obligation on the ]Kirt of ;i debtor to 

Xiay money, and if thr^ remedy against the principal lieblor is allowed 
to lie barred, the suit as against a surety, who has undertaken tii 
indemnify the creditor in resimct of the personal defanit of the debtor, 
will be discharged. !) K. 205. 

Vompare 5 13. 047, noted below. 

(c) Where a suit brought against a prineipal debtor and his surety was in 

time, but it appearing later on that the principal debtor had been dead 
at the institution thereof, his heirs were brought on record after the 
period of limitation, the surely was lield nob to have been discharged. 
12 C. .S30. 

(Jompure 4 U.L.K. 34, on the same point. 

(2) Non-agriculturist debtor—Agriculturist surety:— 

'rhoiigli a suit may bo barred by Ijuiitiilioii as ag :insl. a noii-i^rictilLiirisl prin¬ 
cipal debtor, it will not be liarrod as against a surety, who is an agricul¬ 
turist. 5 B. 647. 

(;il Suit by surety against principal debtor 

A-is govermal by this article, and time will run fiMiu the date on which 

the surety i^ .ictually damui/ied. 2 U.B.K. (IHD2—IWX!), 308. 

(1 < Suit by purchaser against vendor : — 

Where, the pureliasor of a properly lost a portion of it in coiistiipmuee. of tlie 
vendor having no title thereto, a suit by him for damagas against the 
, vendor was held governed by art. 07, and not by this article. 20 13. 760. 

(5) Suit for contribution 

Where a coxeuant in an ekrarnama created a liability in the defendants to pay 
ei-rtiiiii debt and, in consequence of their default, property belonging to 
the plaiutill was sold in cxocutiou of a decree, the cause of action for 
a suit for contribution by the plaintiff would accrue only when the 
plairililf was diimniticd, and limitation would run only from that date. 

. 26 0. 241. 

(61 Suit on an implied contract:— 

If one man requests another to pay money for him, there is an implied contract 
on the part of the former to repay the amount to the latter. A suit, 
therefore, by the latter will bo governed by this article, as regards 
limitation. 7 W.B. 386, 
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Aot XY of 1877 (INDIAN LIMITATION aot). [Art. 88 

Notes— (coiu:lii^kd), 

‘ Any other contract to indemnity.*— (amchtdedj. 

(7) Suit by one surety against a co-surety 

A ———both being bound to tbo creditor by the Raino instmiiient, will be 
one for contribution on an inipliod contract. To snob a suit, this 
article may apply, i B. 321, 

Bat see 7 W.R. 377, where it han boon Juhl that there is no implied contract 
for contribution on the part of sui'olic.s, any more than there is on the 
part of personR who are liable by law i;ot]tribute to general average. 

(3) Bait by eo-snrety against principal debtor: — 

This article would apply to the case of a snroty seeking to recover from the 
principal debtor a sum paid by the forinui' to a co-surety as contribu¬ 
tion towards the amount paid by him to the creditor. 98 P.B. 1881. 

(9) Claim of set off :— 

Where a suit is brought for rocovory of price of goods supplied, (the contract for 
supply of goods boing evidenced by a deed containing a clause for in¬ 
demnifying ibe defendants in ca^o of dofanll in supplying goods at the 
time fixed) and the defendant olainis damages, fur irregular supply of 
goods, by way of sot-oil, limitation in respect of the set oil will run up 
to the date of the suit by tbc pliiintiiT, and nut up to the date on which 
the set-off is claimed by the defendant. 7 A. 284 (287) =• 5 A.W.N. 40. 

(10) Soit by assignor of lease against assignee:— 

Where the assignor of a lease, which contained a covenant to repair, had to pay 
damages for breach of the covenant by his assignee, ii suit by him to 
recover from the assignee the amount paid by him would be governed 
by this article, and limitation would Ijc calculated from the date of bis 
being damnified. 5 C. 811 6 C.L.R. 167. 

(11) Suit against acceptor barred, bat against drawer in time :— 

If the acceptor of a bill of exchange bo made a party to a suit gainst the 
drawer thereof after Lho period of limitation had expired, ho will not 
Ix) held liable, but that fact would not relievo the drawer of his liability 
if the suit against him had been instituted in time. 26 Af. 239. 

The words “any other contnint ’’ seem to cover cases of implied or quasi con¬ 
tracts, such as those falling under Ss. 69 and 70 of ihe Indian Contract 
(Act IX of 1872).—See 7 W.H. 377 (P.B.) ; 5 M. H. 0. 200 : 4 B. 321; 
3 A. 66; and 15 C. 652 (F.B.), noted under this article in Mitra’s 
Limitation (4th Edition) at p. 885. Suits for contribution are of this 
class. » 

Bat it was doubted in 8 C. 113, whether a suit for contribution, where both 
plaintiff aud defendant were liable for the money paid by the plaintiff, 
falls within the scope of either art. 69 or 70 of the Contract Act, which 
^ seems rather to contemplate persons who, not being themselves bound 
to pay the money or to do the act, do it undor circumstances giving 
them a right to recover from the person who has allowed the payment 
to be made and has benefited by it. 

(13) Suit by A co-rarety against principal debtor:— 

A-^to recover a sum paid by the plaintiff to a co-surety as contribution 

towards the amount paid by him to tlja creditor. 98 ?.B. 1981, 
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84.—By an attorney or vakii for Three yeertm 
his costs of a suit or a par¬ 
ticular busiiuiss/*-* there be¬ 
ing no express agreement^') 
as to tlie time when such 
costs are to be paid. 


The date of the termi¬ 
nation of the suit or 
busines8^’>, or (where 
the attorney or vakil 
properly discontinues 
the suit or business) 
the date of such dis¬ 
continuance. 


(Old Acts.) 


[Art. 86 of Act IX of 1871.—Same as above, except that the words “ the date 

of the ” l>efore the word “ termination, Ac.’ 
ill the last column of tlie present article are 
new. 

Acl A.JI' 1859.—No corresponding provision.] 


(Kotas) 

Scope of article. 

Sait by vakil against client’s agent 

A suit by a vakil against his client's agent, lor the recovery of money paid by 
him to be delivered to his clients but not delivered, would be governed 
by art. l!20, the cause of action arising from the date, the plaintiff is 
compelled to pay money which the defendant was legally bound to 
pay. 2 M.II.G. 21. 


!.— * Suit or particular business.' 

(1) Application under Rule 14Q, Common Law Rules:-- 

An application under Rule 149 of the Comuiou Law Rules of the late Supremo 
Court of Borabaj', by an attorney in respect of his bill of costs, was not 
a suit; suuli an application was not barred b\' any law of limitation. 
1 B. 253. 


(2) Suit OF particular business:— 

Subsequent proceedings taken in oonncctinn with the taxation of an opponent’s 
costs are not part of the suit or application. 22 G. 943. 

2.—' There being no express mgreemettt, Ac.' 

No time fixed for payment of fees 

(a) Where a vakalafnamah, under whioh a pleader was engaged contained an 

agreement on the part of the client to pay the fee, prescribed by law, 
bnt fixed no time for the payment of the fee, it was held that a suit 
for fees brought more than three years from the date of the vakalal. 
tmmoh was barred. 9 W.R. 113. 

(Rotx).—T his was a case under Act XIV of 1859. 

Compare S W.R. 297 and 5 W.R. S.C. Ref. 1, which decide that, iii*tbe absence 
of an agreement to pay the fee on a fixed date, the cause of action for 
fees arises on the date of the termination of the suit or prooeedingb 

(b) In a suit by a vakil for fees, the starting point for limitation begins filbm 

the date of the termination of the suit he conducted, if there bad been 
no special agreement as to when the vakil was to be paid, 6 H.H.O. 
966 . 
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J.—* The date of the termination ot the salt or bnaineat.’ 

(1) When a suit terminates :— 

fa) A suit is said to terminate wboii jndginont is given in the Court in which 
the action is commenced. 7 B. 618. 

(b) A suit can ordinarily bo said to tcmiinatc when there is nothing more to 

Ik- done in it c-xcopt execution. The fact that the attorney may have 
to appear in cxecution-procoodings cannot postpone his right of suit. 
22 C. 962 (Note). 

(c) A suit does not terminate, within the moaning of this article, until the 

costs are tjixod and inserted in the decree and the decree is.issued. 
7 M. 1. 

(2) Termination of appiieation 

In a suit by an attorney against his client to recover the cost of an application 
to the High Court, the date of the Judgment in the application w-as 
lu'ld to be the termination of the application. 22 G. 943. 

(3) Compromise of exeeution-proeeedin js 

.A Compromise hetwc'-n the decree-holder and the jndginent-debtor without the 
knowledge of the Solicitor retained to execute the decree and without 
■ certifying the same to the Court, is not a tcrnuiiatiau of the business, 

for which the Solicitor was retained, within this article. 1 B. 505. 


General. 


In the absence of a written agi-ecincnt fixing the amount of fees to be paid to a 
pleader, the latter will lie entitled to qiuiiihim tnertiU as for work and 
bibour done,—see s. 28 of the Legal Practitioners’ Act (XVllI of 1879) 
juid the notes thi-rcundor at p. 493 supra (Lawyer’s Companionj. 'J'ho 
cases bearing on this point are:— 2 M.L.J. 247 = 10 M. 278 : 160 P. 
R. 1888 ; 20 M. .3(56 ; 17 M. t)06 : 136 P.B. 1893 ; 9 M. .375 ; 12 A. 269 ; 
14 M. 6.3, 12 B. 667 ; 9 B.H.C. 33. 
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85> —For the balance due on a Three years. ^Plu; doae of tbe year^*) 
nuitnal, open and (jurront in which the last 

account^ where there have admitted or 

been reciprocal tlcmaiids proved is entered in 

between the ))aTties^'\ the account; such 

year to be computed 
as in the account. 

(Old Acts) 


[An. 87 of Act IX of 1871.—Columns 1 iinfl2. sumo as iibuvc. Column il—‘The 

time of the last item admitted or proved in the 

IKICt^UntK.' 

Act XfV of ISoh.- -in tiaUs for hnlamee of fwourits carrenl heUeeen merchants 
awl trntlrrs who Inane had mutual dealinge, tine cause tf 
action shall Iv. deem'-d to htm arisea lU, and the j/eriod of 
limitation shall he computed from, the close rf the year in 
the airaunls of which there is the last item admitted or 
jirooed indicating the continuance of mutual dealings; 
such year to be reckoned aa the same is reckoned in the 
accozmts.] 
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Act AY of 1877 (imuiam uhitatiok act). 

(VotM) 

/.—* Mutual^ opea aad currant accounts,' 
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(1) Intention of the article- 

fni The-—appctu'ii to be that it mhould bo appliuablc to those cases whore 

the course of business is such as to give rise to reciprocal dumands 
between the parties, (i.e.) such that sometimes the balance may be in 
favor of one party and sometimes in favor of the othur. G B. 1G4 (138l. 

(b) The article is inteiidod to apply to cases where an account Las been going 
on between two piwtics and balances have been struck, from time to 
time, showing the amount due from one of such parties to the other; 
and the suit to which tho article is intended to apply is one brought by 
one of those parties against tho other, for tho halaucu found due to 
him on that account. G G. 447 (450). 

(e.) Ill order to bring a case within this article, there must be a mutual open 
and euiTcni account between the parties, in which there wert* reciprocal 
demands. 5 C. 750=0 G.L.U. 112. 

(2) Mutual aeconnta, what are 

(a) To constitute mutual accounts, there must bo Irausactions on each side 
creating independent ohligatioiis on tho other, and not merely transac¬ 
tions which create obligations on the one side, those on tho other 
being merely complete or partial discharges of such obligations. An 
account consisting of entries of payments made by one party in roduc- 
tion of his debt to the other, joid of Xiaynieiits made by the latter on 
bch.iilfof the former party for the same purpose, is not a mutual 
account. 17 M. 293=4 M.L.J. 140; G M.H.C. 142. 

(h) Mutual aticounts arc confined to .u'couiits Iwtwoen two parties which show 
rccixiroeity of dealings, fir, in other words, to transactioiis in which 
there is a mutual credit, founded on a subsistin j debt or an express or 
implied agivoment for a scl-ofi of mutual debts. W.R. (186-1), 2.35. 

(8) Teit of mutuality 

(a) - The fact that, in the octtouuts, tho balance shifts sometimes in favor of 

' plaintiff and sometimes in that of defendant, is a valuable index as to 

tlie nature of the dealings, but it is not a decisive test. To be mutual, 
iho dealings must partake of the nature of transaotions creating on 
each side indcixindent obligations; and*not merely obligations on one 
side, those on the other side licing merely discharges of these obliga- 
lions. 22 B. GOG. 

(b) Though a shifting balanco is a test of mutuality, its abseuoe is not conclu¬ 

sive proof against mutuality. 17 M. 293 = 4 M.L.J. 140! 

(4) Mecenity of oroM-demundi 

For the article to be applicable, there must be oiusa-dumauds, the striking of the 
balance between which constitutes a new considoratiou for the promise 
on the part of the person against whom the balance is found, to pay 
the balanoe so settled. 9 Bom: H.O.O.C. 429. 
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* MatMl, open aad current accounts,*— (continued.) 

(5) BftluM «lw»y« in fkvor of plaintiff:— 

A suit to recover the balanee of money lent at intervale by the plaintiff to the 
defendant, the aoconnt-book sliowiug a balance alwaye in favour of 
the plaintiff, is governed by art. 57, and not by this article. IS A.W. 
N. 216 ; 13 A.W.N. 34. 

(6) Balanoe Mmetiimes In faTor of plaintiff and lometimei in fairor of defend¬ 

ants— 

This article would apply when the nature of the transactions between the 
plaintiff and ^feudaut is such, that couietiines the balance is in favor 
of plaintiff and sometimes in favor of defendant, and where the trans¬ 
actions give rise to reciprocal demands betMruen the parties. 3 A. 523 
and 16 A.W.K. 186 ; 6 B. 134. 

(7) Bolt in absence of reciproeal demandi 

Where no mutual account or reciprocal demands exist, a person cannot recover 
any items due more than three yoitrs prior to the date of suit, but he 
would be entitled to apply all payments—even those subseriuently made 
in reduction of so much of his claim as was hirred. 24 W.R. 390; 
8 Bom. H.G.A.C. 6. 

BankinB tvansaotion 

The article is applicable to a suit fur balance; of aucounl in the case of a bank¬ 
ing transaction, whore the balance was sumetlmes on one side and 
sometimes on tlic other, the change not appearing to arise from a 
merely accidental and passing over-payment. 44 P.B. 1866. 

(8) Aeooanti between principal and agent 

(a) In a suit by a priucipaJ against his agent for balance due on an account, it 

was found that the agent alone kept a writtou debit and credit account. 
Held that tho account showed reciprocal demaiids between them, and 
that it was a mutual, open and current account within the meaning of 
this article. 10 M. 199. 

(b) Where tho account w>is one continuous transaction between principal and 

agent, with debits and credits on each side of it, and the contract was 
to pay the balance of that socount when it should be struck, a suit for 
thojrecovery of the balance due under the accounts is governed by this 
article. 11.A. 816 (P.C-). 

(e) A suit by a principal against his commission agent who was to sell goods 
on commissiou vras held not governed by this article. 7 W.B. 67. 

(d) S. 8 of Aot XIV of 1859 (corrraponding to the present article, was held in* 
applicable to a suit by a commission-agent against his principal as 
such. 24 W.B. 440. 

(9) A debit and credit account, furnished by a commission iigont, was dis¬ 
puted by the principals, and lor the purpose of referring the matter to 
an arbitration, a “ memorandum of items to bo settled” was drawn 
up and signed by the principals, wherein they denied that any balance 
was due to the agent, but admitted that accounts must be taken and 
their liability to pay if any balance were found due to the agent. 
One of the principals signed and supplied to the arbitrator an account 
on behalf of himself and the other, containing a similar admission. 
Held that the accounts wei'o mutual, open and current accounts, 
10 M. 269. 
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Art. 85] Act XV of Wfl (inwan uMitawon act). 

‘ MutumI, open and current aecounta ,*— (concluded.) 

(‘■i-n) Leaior and leuee:— 

Where the relationehip lietwemi the jiluiutilf and the defendant ia that of alenaor 
and leHMoc, the more fact of some amounts having been paid by the deft: 
(lessee), on acuoniit of the plaintiff, for Government revenue, litigation 
fixpcnsi's do., would not alter the original relationship into one of 
principal and a{{enl, so ii** to eutitli* the lpssi>r to sue for an aecounl. 

*27 (*. fWiS. 


(10) Debtor and creditor:— 

The article was held inapplicable to a suit fur balance of account, where the 
’ account was an ordinary debtor and creditor account, in which the 

defendant never made any demand against the plaintiff, to whom he 
was indebted. ■W P.U. 1882. 

(11) Servant and master i - 

suit by an einpluyc, wlio has left the service of his master, for the wages dne 
III him, iiiiiKi, ill the absence of any subsei{uont account stated and 
settled lictwecn the parties. Ini brought withiti three years from the 
dale on which lie Ji-ft the service. 18 W.R. 4(18; 19 W.R. 159. 

■ 

(12) Partnership debts and separate debts 

Whore, oil the dissolution of a firiu, the debt due by the firm to the plaiiuilT was 
(‘al l ied into the separate account of the defendant, who was a member 
Ilf the Krni without his coiiiiicnt, a suit to recover that amount is not 
governed liy this article as there has been no mutual, open and current 
aecount iK'lvvecii the partio'-. 1 C.li.R. 525. 


(17) Repayments of debts:— 

^lere --borrowed by dufoudaiil from plaintiff cannot malce the dealings 

lietwoen the parties mutual dealings, or the accounts mutual, open 
and current accounti- 10. W’.R. 56. 

(14) CattM of action based on settlement of acoounts t— 

If tfao eaiisc of action for a suit is based on a settlement of accounts or 
statomciit of ne^iouiils, this article would not apply. C W.R. 328: C'f. 
4 W.B.S.C. Ref. 1; 3 W.R.fS.C. Rtif. 13. 

Ncwk. —These were cases under .Act XIV of 1859. 

(15) Sait by firm against agent 

In a suit by a firm against a tiel aedeiv agent, it Wite found that the last itam 
in the account between the principals and the agent in their dealings, 
accrued more than throe years before the suit. Held that, tp thg 
action Was for breach of contract, S. 8 of Act XIV at 1659 (corte^nd'. 
ing to this article), was inapplicable. 14 M.I.A. 134 (P.Q.)m16 W. 
B. 36 (PiO.) »10 B.L.B. 16. 

Tt ft 106 
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Act XY of 1877 (I MMAN JJMITATION ACt). 
2.—* The close of the year.’ 


[Art. 86 


(1) Bumbut year:— 

A iiiutiUiil, find rurrcnt .in’ouiii kept iw-uordiii^ to tlio Sinnhiil ycftr, was 
adjuKtiod in a ('.('rtiiiii month liidoro tho clfiso of the yoiir. V/»7f/that, 
f*\pii assuming thsit, on tin* datf. of iidjustmctil, the aca-oiint ccahed to 
U- imitiiiil, open and enri-i'iit, a suit f<ir the halaiic-i' due uiKm siich 
adjustment, instituted more than tlinsj yi-ars from the date of udjust- 
niPiit, liut less than three years from the. close of the year, is eovoriied 
by this article and is within time, the (-.luse of aetinn arising from the 
close of the year. 5 C. 1 i.lv. ‘211. 

(2) Commencement of time: - 

In) The period of three ^eais was intended to he leekoned from the time when 
the halaneu was struck, and the ]..i'<jisliitnre eonlemplalcd that such 
balance would Ifc struck annually, i l W.U.O.C. II. 

fli) Whore a suit is Inriught on a halanec of aceourits on mutual dc.ilings, the 
limitation would Ite ivekoiied from the time when the halancc of 
• aeeoniits is strnek. .'i ll.L.li. H W.R.fl.C. U. 

(N'htj;).—T his was a ease under Act XIV of I.Sol). 

(3) Court's finding as to balance: - 

Where, in a snil, the Court incidentally tound I hat, on mutual aeconnts, ccr> 
tain amount w.is due to the defendant from the plaiiitilT, such finding 
eaniint. he said !.<• U* any iuljusiment of halanee, so as to enable the do- 
fendaiil todato his cause of actir>n from sueh adjustment in a suit by 
him to recover the amount found dm*. 14 W.R. IHl. 

3. - ‘ The last Hem.* 

The word “item in the artmlc means tin’ Iasi admitted item on the defendant's 
side nf the account or, in other words, the last reeipr«»eal item. 6 C. 
751l-(fC.Ij.R. 11*2. 


86 —On it j»oli(ty til’ iiLsiiritiicn, 
wlion f'lin sum ussunni i.s 
jmiiuMli^].t('ly tiftcr 
priniF fil' till’ lU’atli nr 1o<s 
lirLS lu‘(*n jriviMi tfi (»• rn- 
ct’ivt’d bv till’ iri<in‘i*i'.s!. 


Three years. Wlii’ii proof of tlin 
(leaf]i or loss is friyi^ii 
<ir ri’oi’iviul, tfi or liv 
flic insurers, vvlietlicr 
liy or from I lie plaint¬ 
iff, or any other per¬ 
son. 


(Old Acts.) 


■\rt. IXo! 1H71- 


-Saine afi almve, except that the word ‘ iiinnediii' 
tf’Iy ' before the words ' after ])rool' of death ’ 
in eolnmn 1 of the present HTtiuIc is new. 


.-let XIV i]f JSHH.—Xin rorrrspoadhtr/ provision.'] 
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Arts. 87 ft 88] Act XV of 1877 (ihdias limitation act). 

87 . —By the assured to recover Three yemn. When the insures 

* premia paid under a policy elect to avoid the 

voidable at the election of policy. 

the insurers. 

(Old Acta.) 

[Art. 89 of Act IX of 1871.—Same as above. 

AH KlVof 1859.—No eorreaponding proviaioii.'] 

88 . -—AffaiiistT'a factor foi- an ae- Three years. When the account is, 

count. during the continu¬ 

ance of the agency, 
demanded and re¬ 
fused*or where no 
such demand is made, 
when the agency ter- 
ininatea^*\ 

(Old Aota.) 

[Art. 64 of Art IX of 1871.—OoliiiiinH 1 mill 2—Kamr hs sbove. Column 3.— 

Wlien tbo accoant is demanded, or where no 
siirli demand is made, when tlie apteuey Irr- 
niiiiates. 

Act XTV of 1859.—No cornaponding jirtwision.) 

(iroteB) 

‘ When the account Is demanded end refused.’ 


Meoeuity for demand 

Tf demand for an aiicount is not inudu, iin cause of action accrues against the 
agent until the agency is dctoniiincd. 2G 0. 715 (725). 


/ 


2 —When the agency terminates.’ 


(1) When the ajent ceases to do duty 

As against the agent, limitation begins to run from the date on which he oeases 
lo discharge his duties as such. 14 C. 147 (154). (P.C,). 

• 

(2) Butt against agent’s representatives 

(a) Whevc a Ooniasiah died, having overdrawn a sum of money from the 

funds of certain guddees under his chargJ', in a suit against tiie repre¬ 
sentative of the gomasta to recover the sum oveidrawn, limitation 
would be computed from the date of his death, aud not when ha over¬ 
drew the some. 2 S.Ij.lt. A.C. 130=11 W.B. 76. 

(b) On the death of a Manager a right to an account accrues to ISie employer 

as against the Manager’s representatives, bnt h'mitation will not begin 
to run until administration has been taken out to suoh maiumer's 
estate. 7 0.627(632). 

"S. 

(3) Proof of tormlnotton of egoaey :— 

The teemination ol agency may he inferred from the facts proved. 6 O.L.B. lOl. 

vn 108 
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822 Act Xy of 1877 (indian mht’j'ation act). 


89.—By a principal against liis 'VVlinu the account is. 


agent^'* for moveable prn- 
pei*ty‘^' received by tlu' 
latter, and not acc'ounted 


during the continu- 
anc*.e «if tlie. agency*''^, 
deinsinded and refns- 
ed'‘’',or whereno such 
< len la n d is ijiii de, when i 
the agency terini- 
• nates'*', 

(Old Acts.) 

[Art. 90 f)f Act IX of lS71.---ColiimiJs 1 Jiml Same as ahove, ('ioliiinii It.— 

SVlien the acL-oiini is (trinaailed and reiiised 
.l''t XfV of I8o9. —iV'e fitrrt'Hjmn'limj j)rovifiii>ii.'\ 


(Ifotes) 

Scope of article. 

(1) Bait for equitable clajm:— 

A suit relating to an oquitabli' claiai against a Iruslee liable to U'Oeount is not 
govornod by this article, which is applicable only where a rclatioiishi]i 
• of principal and agent subsists between the plaintilT and the defendant. 

7 A. 25 (28;-4 A.W.N. (2H)), iv/mi. to 10 C. 8G0. (P.C.). 

(2) Ward ft Guardian:— 

Art, 120, and not art. d'J, is applicable to a suit by a ward, wliu has attainisl 
majority, tor an account agahist his c\-giiardian. 8<l I’.H. 1891. 

(B) Suit for account and for money found due: - 

This article i.=» applicable to a .suit by a princiital against an agent for an account 
and for nioiiey that nniy be feuml diiu upon such accotiiit being taken. 
K C.W.N. 113. 


(4) Suit ageinst deceased agent's representative:- 

(a) Tn 11 suit against the I'ciii escnLiitivc^ of an agent to collect runts, for sums 

MXMjived and misappropriated by the agent, the contract of tigcncv 
Iwing ill a duly registered insiriinic.nt, art. llGisa])plicabletothesnins 
received under the rcgistcrf?d instriinieiit, and the limitation of throe 
years is applicable in respect of oihor sums not coming within tlie 
scope of the jjistninient. 12 C. 357. * 

( b) Tho article is inapplicable to a suit by a principal against the roprcscntatiic 

^ of a deeoased agent for an account of the amount recoverable by him, 

.IS it is not one against an agent for an account, nor against thu 
defendant uiion a cause of action which arose against the agent, for an 
accoiuit. 

Tho terms of the article are iuappliouble to a cose where the agency is dotenuiii- 
‘ t:d by death. 96 P.R. 1886. 

(5) Suit against pleader's representative 

A". ' —for money received hj' a deceased pleader, but not accounted for, is 
governed by art. 120 and not by this article, since this article contem¬ 
plates only suits against 1;he agent himself and not against his repre¬ 
sentative. 25 A. 65. 
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Act XY of 1877 (im>ian limitatio^t act). 

Scope of articIe—^otflwJwterf.^ 

((>) Suit against receiver:— 

The Hrtii-lr i.' iniiiipliciilile to ii Miit to rocovoi" money in the handbof aBeeeiver 
a|)])oiiiteil in execution (jt a decroe. Such a suit is govemod by art. 120. 
.{(>. 0 . 111 . 

<7) Denial of relationship 

(fi) Wlioi'o tlx* relationship of principal and agent is denied, limitation Itegiiin 
Jtii/ riiiras iigsiri.sl tli<' prineipjil from the d:ili‘ i»f Mn; rlonial of thr-agency. 
1(> M. 

(h) Where the original relatiojship of prineipal and agent is established, the 
mere denial, i>n the ]iart of the agunt, <if sueli relationship will not 
•ifleet the ijuestioii of limitation. 4 2:^; 21 M. at p. l.'ifl; 27 B. 

al p. .VI; and ilitra on Limitation at p. Hiri. 

(.s) Suit by an agent against principal 

An agent cannot sue iiis prineipal I ir adjiistiiiienl of aeeounts, and Lho iiiorc fact 
that the prineipal keep.: i.he .iccouiits would not give tho agent any 
right to elaiiii an aceonnt from the prineipal. 1 I’.L.R. 27. 

/.—‘ Agent.* 

(It Suit against agent:— 

(ai \ .suit fur an aeeunnt, brought b) a principal against his agent, is govern¬ 
ed by art. and limitation runs from the date of the termination of 
tbu iigeiiiy. 1 C.L.J. 147. 

<h) But wlieri'ili<! lialiility of an agent is 1)ased on a rogistered agroomuiit, a 
suit for an aecount by the. prineipal against the agent is not governed 
by art. Hl> but by art. lid and liuntatiou begins to run from tho date 
on vsliich the uontract lo reiuh'r aeeounts is broken. 1 G.li.J. 211. 

(21 Co-sharer and Lambardar: — 

\rt. I2(), and not tliis artieic, is ,ipp]ie.i.ble to suits by a eo-sfaarer-proprietor of 
.1 village against a himliardar-uo-sharcr, for liis share of the profits, as 
tJie lainbardar is not an agent as is contemplated by art. K!l. 10 C.l’. 
L.K. UK. 

(3) Partner and Manager 

This article applicable to a suit by one of the partners of a firm agaiast the 
manager, who is entitled to a certain share of the profits instead of 
s.d.Lrv. for (II money borrowed from the firm by the manager for his 
pcrboiial expenses iiiid (2) the Manager's share of the loases; it being 
..iibstautially a suit b> a principal ngiiinst his agent tor mo>'«ablo pro¬ 
perty received by the latter and not accounted for, the cause of ueticn 
.leerning from Ibe termiiiiition of the. ageney. HI I’.R. 1801. ^ 

14 ) Municipal Council and Chairman 

There is no relationship of principal and agent between a Muniuipal Council 
and its Chairman. A i|jiit, therefore, by the Conneil against its late 
Chairman, for money embezzled by the latter during his tenure of 
oificB, is not governed by this article. 22 :^2. 
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Act X¥ of 1877 (WDIAN LIMITATION ACt). 

/.—‘ Agent*-—(concluded). 

(5) Muiagw of Joint funily 

(a) The meager of joint-fomily property is not the agent of the members of 
the family so as to mako them liable to l»e sued as if they were the 
of manager. 7 C.W.N. 754 (P.C.) ; 5 B.L.B. 347 (F.B)< 

fb) The manager of a joint Hindu family is an agent liable only to account as 
to tho then existing state of property, and not, as in tl^ case of a regu¬ 
lar agent, to account for tho income of past years and expenditure. 
22 M. 470 (P.C.). 

( 61 Zenljidiap and Qnmastah-Fraud:— 

Where, in a suit by a Zemindar agitinst a guinastuh, fraud is not alleged, the 
Court cannot assuinc it merely on the ground that tho accounts were 
not filed till the close of the year of the determination of tho agency. 
22 W.P.. 898. 

(7) Salt againit hein of gumastah 

In a-for sums overdrawn by the gumastah, less the amount of salary duo 

to him during tho period of his incumbency, the suit would, unless 
there wore a special agreement for setting oil the salary against the 
sums overdravm, bo barred as to items overdrawn more than iix years 
before suit. 9 W.R. 834. 

2 .—* Moveable property.* 

(1) Moveahle property:— 

(a) -includes money. 24 A. 27 (P-C Q =■! C.L.J. 2.8 2. 

(b) TAsmt by the sons of a deceased person against his widow, for tho recovery 

of moveable property of tho deceased, in her possossion, vrould be 
governed by this article. 5 C. 692a.5 C.L.R. 505. 

^3,—* And not accounted for.* 

Pint suit for eolleotioa-papera—Second anlt for money 

A second suit against an agent for recovery of money, found due on collection- 
papers, for recovery whereof the first suit was brought, will bo barred 
by the oombinod operation of S. 30 of Bengal Act VIII of 1869 and 
this article, if the same is brought more than three years from the 
date of tho agent’s discharge from service. 3 C.L.R. 444. 

4 .—* During the continuance of the agency.' 

(1) Agepey for sale of goods 

An-dues not teiyninatc until tho price received by the agent is paid to tho 

principal or is duly accounted for. Limitation docs not begin to run 
as soon as any portion of the goods is sold. If, therefore, a suit ia 
brought within throe years from the date of demand made during the 
time tho price remains unpaid by tho agent to the principal, it will be 

^ • in time. 12 A, 541 -10 A.W.N. 99; 26 G. 716-8 C.W.N. 594. 

(2) Sec 20 C. 425 under Heading No. 6, tn/ra. 

(3) Advance pf money to agent—Cause of action :— 

No cause of action accrues when the principal advances money to the agent, 
lite cause of action is dependent on t^e obligation to rendeiT accounts. 
11 W.B. 76^2 B.L.R. 189. 
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Act xy of t877 (JHDIAN LlifllATlOW ACW). 

J.—‘ Demanded and reiueed.' 

(1) Promiie to render aocounte on n fdtnre date t— 

Where, on the douiand of a principal, the agent promines to render aocountfi on 
a future date, in a suit to compel an adjustment of accounts, limitation 
runs from the date on which he promised to render the accounts. 

3 C.L.B. 446. 

■i 

6.—‘ When the agency terminates. ’ 

(1) Computation*' of time:— 

Time must be counted from the date ou which the defendant ceases to discharge 
his duties of agent by departing from the principal’s service. 14 C. 
147 ♦154)-]3 T.A. 123 (P C.). 

(2) Suit against agent for eolleetion of rents:— 

A- 7 -for an account and for money fraudulently misappropriated, instituted 

within three years from the termination of the agency and within one 
year from the date of discovery of fraud, will he in time by the combin¬ 
ed operation of this article and B. H3 of Bengal Act X of 1659. 

20 C. 425. 

W 

(3) Suit for money received on Joint account 

A suit by one of two brothers against the other fcach being the agent of the 
other) for an account of money received by the latter on the joint 
• account is one governed by this article, and can bo brought within 

three 3 ’’oar 8 of the termination of the agency. 24 A. 27 (P.G.). 

(4) Suit against deceased agent’s representative 

In a suit for an account against the representative of a deceased agent, limita¬ 
tion will not run until administration has been taken out to the 
agent's estate. 7 C. 627. * 

(5) Denial of agency, effect of 

When once the plantifT estalrlishcs the original relations'itip of principal and 
agent, the more denial, by the defendant, of the agency will not affect 

the question of limitation. 4 DI.L.J. 23; 21 M. 159 and 27 B. 63- 

quoted in Mitra’s Limitation at p. 693. 

Snits under Bengal Acts X of 1859 and VIII of 1869. 

(1) Commenoement of time 

The fact of an agent furnishing his principal with an account under Ids signa¬ 
ture with a letter upon which a balandb appeared due, is a cause of 
action, irrespective of S. 33 of Act X of 1859. 22 W.R. 338. 

(2) 8. 80, Act YIII (B.C.1, iB6B 

(a) A suit under- ■■ . . against a gumastah to obtain accounts, after the 

agency has determined, must be hrought within a yett from such 
determination, unless fraud be proved, in which case limitation cons 
from the discovery of the fraud. 16 W.B. 149. 

(b) In a suit to contest an account under Act VIII (B.C.), 1669, the emto 

ground on which the ji^ntifi can claim extension of limitation,^ 
fraud, in which case lindtation would run from the discovery there^, 
^W,B. 386, 



826 Act XY of 1877 (injijan mmjtation act). [Arts. 89 to 

. Snita under Bengal Acts X of 1859 and VIII of 1869— cuu'-lmlvd. 

fr) T/) u suit tiif.iiiist an agent with regard to Zomiiidiin iiiatlei'H for the 
rticovfi v til lnom■^■ it the doliverv of acuonntH iiiid pii]»ers, there is no 
Hinitiitioii other iliar that prosoriltiwl hy Art VI] J of 18G!) (Bengal . 
S. 30. ‘ilW. K. ah). 

(d) A Miit .-igiiiusl an iigonl for tlie lecounA -if nioiioy u^der Aft VllT of 
1300 (11.C'.). S. :!i). thonsh hrmight vvilhiii llirae ycara fn>m the termi¬ 
nation of tlic ugencN, w.is held harn-d, not brought w’ithiu a 

roa.-.onii.]>lo time after diseovery of the fraud imputed In tho agent. 21 
W.B. 107. 

(3) Suit by Zemindar against land-agunt : - 

(o) A-fur bums nuaecoiiiited for, nil die laking ot ae.-.oiints. institutcid 

more than three years from the lerniinalion of the ageney will he 
barred by limitation by S. HU of Bengal .Ai-t VIll of ISO'.). 7 C. 30=. 

H C.L.K. •28f>, 

Ih) A suit for an aeeniinf, ineiely, iieainsl an .igeiit i-o eollecl rent will be 
, barrod if Itoii .dll mure tliiiu llireij years from the date, of the agent's 

resignalion or leaving the ser\iee of the priueipul. fi (’• HU-S.* 

(4) Suits against Land agents:— 

(tt) suit against an agent employed in ilii> management of land or eollcutioii 
of rents &c., was (e.vcept in e.ases of fraud ginenied hy S. oU of tlie Aet 

VUI of ISOOfBC.) or S. 24 of Aet X of 13r,0-] C. f,47. AVr 

antra's Limitation, p. ti04. 

(b't But the a hove seel ions will have no ajiplieatinn where thfsro is a special 
agreement between the landlord and tin- agent in regard to the rcndei- 
ing of accounts or payment of moneys. !) C. 211 ^ 12 C.L.U. H2!). 

(5) Balance struck and agreed upon 

Where, on an account being renduri'd by ,in .igi-nl after the torininatioii of hib 
agency, a balaiicc is struck and agreed upon as due by him to the prin¬ 
cipal, such balarieo may eousiiliite a eiiiise of aelion against the agent. 
20 W.R. .3Ui). 


(6) Fraud:— 

If fraud be proved in a ouit by a principal against an agent to recover money 
received by the latter during his agency and not aceounted for, limi¬ 
tation would ran from the time of knowledge or means of knowledge 
of the fraud. 4 W.R.S.C.C.B. 19. 

90. — Other suits by priucipuls Three yean. When the iiej^lect or 
against apfents^*'for Dfgloct. misconduct become.s 

or miriconebn't. known to tho plain¬ 

tiff. 

(Old Acts.) 

[Art. 91 of Act IX of 1871.—Columns 1 a-tid 2—Same ns above. Column 3— 

When the neuh ct or iniscondnct occurs. 

Jel XIV cf 1859 .—JVb comaponding proeinonJ] 
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(Notes) 

1.—' other suits by principals against agents.’ 

Bait for deolaratioo as uralan 

A Huit by :i persoa for a declaraticia of his right as uralan against anolhcr whom 
he alJeged to be tiie agent of a devasutn, where the defendant denied 
tbo agency, was held governed by art. ItiO. Hi ^1- 450. 

Suit Bgsdnst Municipal Chairman 

•or • • 

•A suit by a Mniiieipiiil Guuucil against its late Chaiiniaii for recovery of luonoy 
enibcz/.lod by the Alanager, during the l.eiiiire of his oftico as Chaii- 
maii, is governed not by arts. 811 or DO, but by art. .80. d'i M. H42. 


91.---To cam 

pvovi<lf(l for. 
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dSTotes) 

‘ To cancel or set aside.’ 

Non-, il).- 1 Ills article is to rasi-s wheiv (1) (lie substantial relief 

elainied is not cancelliitioii of ai) instnnncut, liut ponseRsiou of pro- 
perty or uity other substiiiiti.ii ri-licl, the cau^dlaUuti of an instniincni 
bcin^ only an iiu^ijiiiry oi* ineideiital relief. f2j or where the deed 
sough t to bo set aside is iiiv.ilid or void, or (Sj whore the deed could 
not, if left oulsun^iX iiliecl the. iutcrests of the x>laintiff, or (4) where 
Liu: deed was not, iu its iucupiiiou, intended to bo operative, or (5; 
where the deed sought to be set i^i3e wm benam^ or sham ; the 
reason being that, iu such cases, tlic deed would not affeut the inter¬ 
ests of the pliiititilT, if left oulsaiiding; there will thus be no nocessit; 
on the part of the plaiutifi to get it cancelled. He mayjbroat the deed 
as iion-existont and seek the substantial relief he may be ontitled to, 
without a cancellation of the deed. To such cases, therefore, the 
article would not bo applicable oven though cancellation of a deed may 
be involved or may be the result, direct or indirect, of the grant of the 
substantial relief claimed. 




628 Act XlT of 1877 (induu liiiitawoii act). [Art. 

1.—Examples of Inapplicability of article. 

A.-^SubatanthU nUet, recovery ot property, Ac. 

(1) CaoMllatlon not ewential part of relief 

UnioBS a prayer for cancellation of nn in»trumeut is an essential part of the 
plaintifF's relief, the suit for recovery of property, though brought 
beyond the period prescribed bv this article, would not be barred by 
this article. 14 M. 26. 

(2j Snbetantial relief, poeseseloii of property 

The article is inapplicable to cases whore the sul'iitantial relief claimed is not a 
declaratory decree but simple posscsKion of property and where the 
instrument is executed wholly without authority. 3 O.C. 105. 

(3) Suit by heir to reoover property from deoeaBed’i vendee 

A suit by a deceased individual's heir to recover pro|M>rty and to set aside a sale 
alleged to have boeu executed by tbo deceased in favour of defendant, 
would be governed by art. 144 and not by this article. 2 C.L.B. 10. 

(4) - Sabitantiol relief, recovery of land:— 

(a) This article is not applicable to suits in which the substantial relief claim¬ 

ed is recovery of land. Where an instrument has been taben from 
plabitiff, in such a case, by mesuis of fraud, a refereuoo to such an 
instrument would be necessary only by way of confession and avoidance, 
and not as part of the relief claimed. The suit would uot bo barred 
unless plaiotiff’s title to the laud bad been extinguished by more than 
twelve years’ adverse possession vvilli the defendant. 16 M. 311 (315) 
«3 M.L.J. 144. 

(b) A suit by the purchasers at a sale in c.xcculioii of a douroo to set aside an 

instrument of nsufructuar}' mortgage of the laud purchased by them, 
executed by the judgmeut-debtor before the sale, on the ground that 
it was fraudulent and collusive, and for pusMission of the land, is govern¬ 
ed by the twelve years' limitation, 6 A. 75 =*3 A.W.N. 212 ; 6 A. 260 
=4 A.W.N. 73. 

Similarly, where the judgment-debtor has executed a Icasii: 4 A.W.N. 88;—the 
reason being that the substantial relief is possession, the prayer for 
cancellation of the deed being merely incidontal. 

(c) A suit was brought to reoover possession of certain immoveable property 

" by avoidance of a spurious deed of gift. ” Per Straight, J;—^The suit 
was governed by art. 144 and not by art. 01. Per Stuart. C.J. :-r-The 
suit was governed by art. 91, and not by art. 144. 5 A. 76 c 2 A.W.N. 
180. 

(5) SnbetaAtial prayer, declaration of title 

f a) Whore a mortgagor granted a perpetual lease of the mortgaged property in . 
• contravention pf a uovenont in the moatgage-deed, a suit by the auo- 
tion-purohoser of the property, in execution of a decree on the mort¬ 
gage, for ciuricellation of the lease and for a declaration that the lessee 
hod no right to interfere with, or obstruct, him in xespedt of the pro¬ 
perty, is governed by art. 120 and uot by art. Ot ot 95, the snbetantial 
prayer being merely the declaration ot title, and the prayer for ottioel- 
lation of the lease being only a aubsidiazy relief. SIS A. 90. 
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JQrt. 91] Kct XU of 1177 (iNDiAiir luchulviov act). 

Examplm of inapplicaltilitgr of MxiAelB--(eonUnmdj. 

* A.—SUBSTANTIAI. USUBF, BXCOVSBY OF MOFEltiy, &Xi.—(concluded). 

(b) Ik a Buit for adecluatiou the m^bere of a Nmnbttdri Ilkm to which 
the plamtiffs belonged, were the sols heirs and suoceBsots at another 
Jllom and for the possesBion of certain land, the property of that lUom, 
it was found that plaintlfis’ Komawin had been adopted into that 
lUom and both the Illoma had been amalgamated by a Karar executed 
by the wife of the last xnale member of that Jllom and that she had 
'died less than twelve years before the suit. Held, the suit was not 
governed by this article nor by art. 120^, and was not barred by limita¬ 
tion. 16 M. 6. 

(6) Yalidlty of deed Ineidental question:— 

Where the primary object of a suit is recovery of property, the validity or in¬ 
validity of a deed forming only one of the questions involved in that 
claim, this article would not apply, but the longer period provided by 
art. 144 would be applicable, 5 C. 3G3i*6 C.L.B. 874. 

(7) Deelantory enitt— 

Where, in a suit for confirmation of possession after setting aside a deed of 
sale, the Court found that the plaintiff had no possession, the suit 
was still regarded as one for a substantial relief and not merely for a 
declaratory decree. 21 W.R. 340 (P.C.) 

(8) Soft for deolaratloB—lands not mortgaged 

A suit for a declaration that certain lands, from which the defendants dispos- 
sessed the plaintiffs, were not mortgaged Ly the latter to the former, is 
not governed by this article. 2 A.W.N. 173. 

B.—InvAian ou void deeds. 

(1) Woklhomah 

A-^which is not a substantial dedication of property to religious or chari¬ 

table purposes is not valid. 80 C. 660 7 C.W.N. 916. 

(2) Bolt for possession by aroldanee of a gift 

{a) Where a deed of gift by an ancestor being unaccompanied by possession, 
the heir seeks possession by avoidance of the gift, the suit trill be 
governed by the twelve years’ rule and not by this article, since the 
gift is invalid without possession. 4 A.W.N. 60. 

(b) In such a case, no cause of action would aooqjie to the heir nnl ^Mw oog 
the gift becomes operative by receipt of possession. 4 A.W.N. 84. 

(8) Ydld Inttrumenta or ollenatloni 

(a) The article is inapplicable to a snit to recover property aiianatrf under a 

deed, which is void and of no effect as i^inst the pUdntiflf then being, 
^ in such oases, no ueoesaity to set aside the deed. 74 P.B. 1904; 62 

P.B. 1895 & 186 P.B. 1888. 

(b) In oases of aUenatioDB which ate void, being beyond the legal "^-irirtsfoio 

of the alienor, there will be no necessity to set them aside. 

28 M. 271 (P.0.)«27 I.A. 69. * 

Tu 107 
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Aot XY of 1877 (INDIAN lilMITATION ACT). 

Examples of inapplicability of article— (continued). 

B.—Invalid ob void dtskuh—( concluded). 

(c) Where a Zomindat mode a grant of a village for the maintenance of a 
certain person daring his life and the latter executed a puttah, deocrib- 
od therein as permanent, to a lessee, a suit by the Zeimudii.r, after the 
death of the grantee, for possession of the village was not barred by 
this article on the ground that the lease was void as against the grantor 
beyond the Ufo of the grantee. 27 U. 15C-20 I. A. 21C=>4 n.W.N. 
274 (P.C.) 

(tl) A suit for recovery of property by setting aside a document, which it is not 
necessary to si-t asido on the ground rtf its being a nullity, is not 
governed by this article. 30 C. 433. (23 C. 400, 12 C. CO). 

(e) Where a deed ■ - an alienation by the guardian of a minor for purposes 

not binding on the latter-is void, it is not necessary for the latter 

to bring a suit to set aside the deed before recovering possession. 
7 M.L.J. 131. 

(f) .An instrument, whicli is null .and void so far us the plaintiH’s interests are 
concerned, need not be set aside .it iill. A suit for property avoiding 
such an instrument will not be goveruod by this article. 12 C. GO. 
Compare 5 C.W.N. 10=25 B. 337 = 27 I. A. 210 (P.C). 

If, however, the deed should be valid and binding on plaiutil! unless set aside, 
he cannot recover the properly unless the deed is sot aside within three 
years under this article. 7 G.W.N. 688. 

(g) A snit to recover possession of property by setting aside a deed disposing 
of tlie property will not be governed by this article, if the deed is void 
as against the plaintiff. 2 P.L.B. 1003. 

C.—DKJSDB not INTWNDBn -JO 111-: Ol'BlIATIVU. 

(1) Ffetitiolu Deed r— 

Where a deed is not intended to be operative, as in the ease of a fictitious deed, 
the article would not apply to u suit for possession of the property by 
avoidance of the deed, since it is not necessary, in such a case, to set 
it aside. 7 O.C. 319. 

(2) Bait for deelantion—Deed nominal 

(a) A suit, not for setting aside a deed, but for a declaration chat it was exeout* 

ed for nominal purposes, is not governed by this article. 1 C.P.IIi.B. 
165. • 

(b) A suit, in which the rdief prayed for is merely a declaration that a deed 

executed by plaintiff was executed for nominal purposes and not can¬ 
cellation of the deed, the plaintiff being in possession notwithstand- 
mg the deed, is not governed by this article. 13 M. 44; this, notwith- 
standiug the fact that the effect of the declaration, is the cancdlation 
of the instrument. 10 M. 213; 14 M. 101. 

(c) A suit for a declaration that a purchase by D of a decree, obtained by B 

against C, wok for his (plaintiff’s) own benefit, D being only a betui- 
midar, is governed by art. 120, and not by this article or art. 96. 
25 C. 49. 
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Art. 91] Aot XY of 1877 (indian limitation act). 

Examples of inajiplicabilitj of article— (cowtinue^. 

D. —PKKUB, WHOBE CAJfCBIXATlOK IS UNKBCEBSABY. 

(1) Suit Itar possessioit by setting aside a deed executed by guardian 

ftjJ A Huit by a person who, having attained majority, olaimod possesBion of 
certain land by setting aside an unauthorized mortgage by conditional 
sale executed by his guardian during his minority, is not governed by 
this article, but by the twdve years’ rule of limitation. 6 A. 490^3 A. 
W.N. 64. 

(bj Similarly, where, during plaintiff’s mijiority, his share was conveyed by 
his older brother, 8 A.W.N. 256; the reason being that the plaintiff, 
ill such cases, need not necessarily get the deeds set aside before 
obtaining possession. [141.A. 148a»15 C. 58 CP*C>)]« disiinffuisfied. 

(2) Suit not falling under s. 39, Specifle Relief Act:— 

A suit, not strictly falling within the purview of s. 39 of tho Specific Belief Act, 
but being one to recover possession, after a declaration of tho invali¬ 
dity, as against plaintiff's interest, of a deed executed by an individual 
having no authority to execute it, is not governed by this article. 
.') A. .3-22-H. A. W. N. 49. Cf. 27 B. 560 = 5 Bom. L.B. 533. 

(3) Suit for ancestral property:— 

Suit to recover an ancestral occupancy holding, against persons in possession 
nstensilily as vendees of tho ploinliff's paternal grandfather, Is not 
governed by this article but by art. 144, tho plaintiff not being bound 
first to obtain a declaration of the invalidity of the deed. 12 A. W. N. 
26. 

(4) Alienation by Hindu Mother 

Where .“i mortgagee purchased the equity of redemption from tho widow of the 
mortgagor during tho minority of his son, there is no necessity for the 
latter to impugn the unauthorized sale, so loi<g ivs his right to redeem 
the mortgage is not resi-slcd by the mortgagee, and a suit for redemption 
of the mortgage would not bo governed by art. 44. The same principle 
would apply to suits to which this article is sought to be applied, 
14. B. 279. 

(5) Alienation by Hindu father 

This article has no application to a case, where a Hindu father sells joint family 
property for purposes not legally justifiable and the son seeks to re¬ 
cover his own share, without suing to set aside tho sale in the first ins¬ 
tance. 3 Bom. L.B. 682. 

(6) Bequest without authority 

A suit, by a reversioner, to recover immoveable property in the hands of the 
defendant under a will left by a testator, who had no power to dispose 
of the property by will, held not barred by reason of n suit not having 
been brought to contest tho validity of the said will within threg years 
from the date of the will, because there is no neceiuity to set aei^oBUob 
a deed. 25 1P08* 19 P Ji. 1903, 



of 1877 (i]n>i)W limitation aot). [Art'll 
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XxtmplM of iNapidieaMttty of ♦rtielo— (eoniiwMd). ^ 

‘ D.—BEBSDB, whose C&HCEI<I:iAT10N is UNNKCEBBABI—f«>«#»«««* 

(7) Olfk vithent Authority i~ 

So, also, in a case of gift. Cf. 140 P.L.R. 1902. But, it would be barred if the 
plaintiff was aware of the gift when it was made and did not dupnte it 
at the time: ISS P.L.B. 1902; 122 F.L.B. 1902 ; 28 P.L.R. 1902 ; 
in such cases,“It is necessary for the teversionet to sue to set aside the 
deeds, which would, unless sot aside, be binding on them. 

(8) Bait by member of Joint family 

A suit by one oo-paroenet for maintenance of poHscssion in joint family pro* 
perty by caucelment of a deed executed by another co-patcener affect¬ 
ing the plaintiff's interest, is governed by art. 120 and not by this 
article, the plaintiff not being a party to the instrument. 16 A. 73 >■ 
14 A.W.N. 1 [distinguishing 15 0. 68 (P.C.)]. 

(9) Alienation by tmstee of rell^oua endowment:— 

Suit for possession by a succeeding trustee of temple property alienated by a 
predecessor in officse is not governed by this article, because the execut¬ 
ant had no authority in law to execute the deed and his successor in 
ofltoe need not sue to set it aside. 24 C. 77 (82). 

(10) Bpont initnunent:— 

There is no necessity to set aside, by suit, an instrument which has become 
spent and has lost all its vitality. It is like a void instrument, to set 
aside which there is no necessity. 4 O.W.N. 274 (P.C«). 

(11) Deed not given effect to 

(a) Where a deed is executed by a third person and it is not given effect to and 

the defendant h»j not had possession under it, the plaintiff's suit for 
possession, brought more than three years after the deed, will not be 
barred by limitation. 1 O.C. 178. 

(b) Bat if the plaintiff has had knowledge of the deed, and if he could not 

succeed in the suit except by displacing the deed, this article would 
apply. 1 O.C. 229. 

(12) Bnii by Mvonionen to a llAlAbAr BtAnom 

A suit by the reversionary heirs to a stanom in Malabar, for a declaration that 
a hanom executed by the present holdor of the stanom was not binding 
on them or on the stanom^ is governed by art. 120 and not by this 
article. 16 M. 198. 

(18) Bolt by revAmlonev 

1 (a) The article is inapplicable to a snit by a reversioner for possession ef im¬ 
moveable property in the hands of the d^ndant, claiming under a 
mortgage-deed executed by the late owner, on the ground that the 
mortgage was without considention uid not binding on him. 

V P.B. 1883. 

'{b) This article is inapplicable to a suit by a reversionet for a declaration that 
an alienation made by his sonless uncle will not bind his interest, it 
being governed by art. 120. 19 P.B. 1888; 98 P.L.B. 1908*66 P.B. 
1903. 

(N.B|. Snob a suit is peculiar to the Punjab, being governed Iqr a epedal 
oUBtom obtaining there. 
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lot XT of 1177 (iNBuuj LUCtn^KMir act). 

‘W'’ 

XsunplM of iAappUoaliility of ojrtififH-CMMoZiMfeil). 

D,—DsKDS, whose OAHOEZtLAnoN IS VKmOEBBAJtY—fCOncludedJ, 


(e) Where the alier^i’s (a Punjahi widow's) powers of alienation are limited 
' and the reversioner sues, after death of the alienor, for poesessi'n of 
the property, he would not be barred by this artiolo, bocause he need 
not, in such a case, sue to set aside the deed* 116 PX.R. 1902. 

(It) Suit by assignee of a reyenioner 

A-;f(Jt recovery of possession of immoveable property, to which the rever¬ 

sioner becomes entitled on a Hindu window's death, is governed by art. 
141 read with art. 136, and not by this article. 8 G.W.N. 802. 


(Note 2)-^The article will be applicable to those oases whore*the sub* 

Htantial relief sought is cancellation of an instrument, rec.overy 
of property or other relief asked for being only by way of inci¬ 
dental or auxiliary relief; or where the suit is one under 8. 39 
of the Specific Belief Act; or where the deed, though executed 
by a third party, will be ralid and binding on the plaintiff 
unless and until the same is set aside (p. g.), whore the deed is 
a voidable one; or where the setting aside of an instrument is 
necessary in the interests of the plaintiff:— 

Example! of applicability of article. 

A.—SUBBTAWriAI. BXSUBV, C^HCELUTION OF IXSTRimSMT. 

(1) Halt to set aside deed substantial relief:— 

A suit to set aside an instrument is a suit for substantive relief, and not a suit 
for a deoluatoiy decree. 21. W.B. S40 and 22 W.B. 438. See also, 
Mitra's Limitation, p. 89G. 

(2) Oiuioellatlon aubitontial relief:— 

Where the substantial relief sought is the cancellation of an instrument or a 
declaration of its invalidity and recovery of land is only an auxiliary or 
incidental relief, the suit will be one under s. 39 or s. 42 of the Specific 
Belief Act, and will be governed by this article for purposes of limitation. 

* 25. A. 1 (P.C.)»4 Bom. L.B. 882. 

^ Bolts under B> 89, Bpeolfle Belief Act :— 

(a) Where a person seeks equitable relief under S. 89 of the Specific Belief 
Act and asks to have a bond adjudged Vbid and for an order to have Jt 
delivered up and cancelled, this article applies. 27 B. 660■>5 Bom. 
L.B. 538. 

(h) Where the substantial relief sought is the canoeUation of the instrument 
or deobration of its invalidity, and recovery of property iftonly an ind* 
dental or aoxiliary relief thereto, this article would apply. 6 O.W.N. 
849. 

(c) The article applies only to those cases where a bare dechuration of .the in¬ 
validity of ui instrument is sought for. It does not ap^ (^oeeee 
where the setting aside of an instrument is a snbsiffiaty or ankiliary 
relief. 11B.76. 
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lot XY of 1877 (INDIAN LIMITATION act). [Irt. 9l 

Examples of applicaliility of article— (continued). 

A. —SuHyTANTlAl. IU5JJKF, CANC£LI/ATI(lN Ol-’ XSSTBUMBKT—fcf/nciltdcdj. 

(d) This article applies only to suits brought expressly to cancel, set aside or 
declare the forgery of, an inslniinent; but it does not apply to suits 
wbero substantial relief is prayed and where the cancellation or decla¬ 
ration is merely auxiliary and not necessary to the granting of such 
relief. 16 B. 186. 

fe) This article applies only to suits brought expressly to cancel or set aside un 
instrument, and does not apply to suite in which substantial relief, 
such as the recovery of property, is prayed. ‘J2 B. 1 (4). 

(4) Bait to daolare deed void 

.A suit by the Sitmii of a vmtf for a declaration that a Jammaputm, whereby 
he appointed a person ns manager of the niiitt, was void, is governed 
by this article, ‘i-l B. 37f5. 

(5) Suit by Hahomedan heir for share of donor’s property 

Where a Mahomedan donor died without tahing any step to st'-t aside a deed of 
, gift effected »y him, a suit by bis heir for hliare of donor’s prt»i»erty by 

declaration of the inviilidity of the gift would bo barred, if sucli a suit, 
were it brought by the donor at- the time of his death, vrould have been 
barred, the e.ancoIiTiu)it of the deed being » substantial and necessary 
incident of the claim. 31 A. 456—9 A.W.N. 109. 

(6| Sait for cancellation of bond 

A suit for cu-ucellat ion of a bond, iiislilulcd more than three years after its exc- 
ention, is barred by limitation. 3 O.P.L.B. 182. 

B.—CancbUjATIob of dkeu nkcesrabv. 

(1) Where setting aside deed is necessary 

The article applies to suits where it is ossiiiitiu) to set asid€< a document before 
any other relief can be granted, laen though the caueollation of such 
document is not expressly prayed for. 74 P.R. 1904, (fnlloioing 12 C. 
69, S7 P.R. 1891 and 52 P.R. 189-5, and folUnnng 16 B. 186 and 16 
M. 311). 

(2) Award valid until set aside:— 

Where there is an award, in existence, valid until set aside, property affected by 
it cannot be followed after the period of limitation pro.scribod for set¬ 
ting such inward aside has expired. U.B.B. (1392 -1806), 47S. 

(3) But a partition by a yirnijauiuj is not necessarily an award, much loss a contract; 

before the Court, therefore, proceeds to apply this art. or 95, it must bo 
satisfied that there has been a contract which can be rescinded. ir.B.R. 
(1892-1896), 478. 

(4) Partition by Hindu mother 

A-during the minority of the son is binding on the latter, if just and 

legal, iinlehs it is set aside •by him on attaining majority. Hence a 
suit by the minor to set aside such a partition is governed by this 
article, and must be brought within, three years from the date of his 
attaining majority. 19 B. 593. 



Art. 91] Aot XV of 1877 (indiam limitatiok act). 8:15 

* 

Examples of applicability of article— (cowiinnerfj. 

B.—Ganckmation Of deed nbcbsbaky— (amtinmd). 

(5J AUeaatlon by juapdian 

faj A suit by ii peisou, after attaining majority. to recover possession of pro¬ 
perty alioiiated by his mother and guardian during his minority, is 
governed by this article, since the same is binding on the minor unless 
set aside. 107 P.L.R. 1904. 

(b) The article is applicable to a suit by a minor, after attaining majority, for 
possession of immoveable property mortgaged during his minority by a 
dt" facto guardian, because in such a csisc the deed would be binding on 
the plaintiff until it is set aside. 57 P.R. 1891 and 23 P.R. IfXH 
[refeii ing to .W P.R. 1H91. 19 P.R. 1892, and 50 P.R. 1898 (F.B.)] 

(C) Lease by Hindu widow:— 

A ... - —is on her death voidable, and not void of itself. A suit by a rever¬ 
sioner, on her death, for recovery of possesraoh of immoveable property 
by setting aside such a lease, is governed by this article and not by aii. 
141: 30 G. 990^7 C.W.N. 801 {dislg, 24 C. 77J ; because the rever¬ 
sioner might elect to treat the lease as valid. 25 C. 1 (P-C). 

(7) Suit by third party to lat aside a lease 

A' - -■executed by one defendant to another isgavurned by this article, and 
time begins to ran from the date when the facts entitling the plaintiff 
to sue become known to him. H A. 810 (648J. 

(8) Suit by reversioner 

(a) The article ia applicable to a suit by a reversioner for possession of iinmo- 

veablo propcrt 3 ^ in the hands of the defendant under a deed of gift, 
where the gift must be set aside before claiming possession of the 
property oumpriaed in the gift. 23 P.R. 1902 -28 P.L.R. 1902. 

(b) A suit by the reversioner to recover pussussion of property from a person, 

claimed under an llcrariutmah upon the death of the widow of the 
person, by whom it imcportcd to have been oxcouted, must be brought 

, within three years from the date of the death of the widow, and art. 

144 would not apply. 19 C. 629. 

(9) Recovery of property against one’s own deed 

(a) If a man, not incapable of having knowledge of all the facts relating to a 
transaction and of allowing that knowledge to operate on his mind, 
executes a deed conveying his property, he oannof, afterwards, recover 
the property except by sotting aside the deed. His snil^ whether it is 
for recovery of tho property convoyed or for setting aside the deed, 
must be brought within tho time proscribed by this article, because the 
property cannot be recovered except by setting aside the deed, to which 
hu was a party, and except after returning the price he had thoeivod 
from the vendee. Such a suit is, therefore, governed by this article. 
16 0. 58-14 I.A. 143 (f .0.) 
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98S ^ n of 1S77 (llfDlAM LlMITlTIOlr act). 

Siaimplas of applieftbiU^ of artiolo—<eoncZ«u2ai). 

B.~-Oa3iobzx&tion ov dxbo becbsbabt— ^ooneZtMfed^ 

(b) His MC^dfl is applicable to a case where a man has himself, under false 
lepreaantation or for some other reason, granted a lease, which he 
desires afterwards to set aside; ho mast bring his Suit withhi three 
years of the time that he is aware of the grounds which induce him to 
take proceedings. S C.L.B. 105. 

(10| Sait fn shaN of preporty sold by a MahomediA widow:— 

Where a Mahomedau widow, as one of her husband's heirs to a share in his 
estate consisting of half of a house, sold the s^e to a certain person, 
a suit by another of his heirs to recover his share of half the house 
was held to be governed by this article and not art. 144, the setting 
aside of the deed being necessary in such a case. 10 A.W.N. 115. 

(11^ Doohsrotory suit lo¬ 
in a suit for a declaration, brought more than twelve years after a mortgage, 
that the mortgage in fovour of the defendant, executed by the previous 
owner of land subsequently bought by the plaintiff, was invalid against 
him: held that, as the limitation for a suit to cancel the mortgage deed 
was that prescribed by this article so far as the cancellation of the deed 
is concerned, the plaintiff would not be entitled to such a decree. 
88 P.B. 1888. 

0.—^Aubmahon ukdeb voiuable or operative instrcmentb. 

(a) This article applies to a suit to recover property aliensted under a voidable 

instrument, which is binding on the plaintiff until he gets it set aside 
by means of a suit. 1 C.P.Ii.B. 75. 

(b) This article governs a suit to recover possession of land agtunst the defend¬ 

ant in unlawful possession thereof by virtue of a kobala executed by 
the i^aintiff's father, as the plaintiff could not succeed without ohtain- 
ingV declaration that the kqbakt was invalid. G C.W.N. 863. 

(e) The article applies only to suits in which the doouments sought to be set 
aside were intended to be operative ag^st plaintiff or bis predeosssor 
in title and would remain operativa^ not set aside. 33 C. 46l). 

2.—* Imtrum^at *. 

ft 

(1) VtU:— 

A suit to set aside S'-—-^ie not governed 1^ this article. 38 C. 1 (10) ■>831. 

A. m(P.0.);4O.C.6. 

Mt aWttMittaig vaUdity of award 

^ A suit to enforce an award, so far as it is operative, in which the plaintiff con- 
tends that an unauthorized addition to the award, after it had bean 
^ made, is vitra vires, is not a suit to set ai^dean instrument foiling with- 

. , in the purview of this artiole. 5 O.W.N. 585 (P*, A. 888« 38 

. ’ ^ I.A.lll*8Bom.L.B.&ll=llM.L.7.14e. 
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Whpn tk» tmeu eatUUaf 

(if Suit by MltokiharA toil 

In a family governed by the Mitakehara law, tlie caiiee of action for a suit 

by a wn to set aside an alienation, by the fothar, of the family property, 
without the consent of the son, accrues when the pnrohaeer obtains 
possession of the property. 8 W.B. 16. C8>B.) 

(2) Dtapomulea under ihum deed:— 

When a mortgagor, being dispossessed of mortgaged property by the mortgagee, 
-r ■. sues the latter for recovery of possession on the ground that the mort* 
gage was a sham, limitation under this article, if it were otherwise 
applicable, would begin to run, not from the date of the bond, but from 
the date of the dispossession, if the mortgagor-plaintifl continued in 
possession notwithstanding the execution of the deed of mortgage. 

. 25 B. 78ai2 Bom. L.B. 688. 

(A) Bolt for posseiolea and to set aside a deed ef gift by a Mahenedan 

A suit by one of the heirs of a deceased Mahomedan to recover her share and to 
set aside a deed of gift, is not governed by this article, sinoe the cause 
of action arises only from the date of delivery of possession under the 
gift, when only the deed becomes operative. 6 A. 207 (F.B.) 

(4) Kueudodge ef Beard of BoTonue 

Knowledge obtained by the Board of Bevenne in management of the plaintiff’s 
estate during his minocity is not knowledge of the plaintiff, mthin the 
meaning of this article. 6 O.C. 142. 

(5) Butt against trustees:— 

Where a person executed a conditional sale-deed in trust in order to protect the 
property from the claims of his son and the truBtee.vendee obtainad a 
foreclosure-decree and executed it contrary to the agreement between 
the vendor and the vendee that the possession of the vendor should not 
be set aside, the cause of action for a suit to set aside the nle arose 
only when the vendee practically disavowed the trust by seeking more 
than nominal execution of the decree. 1 A. 40S. 

(6) Bui^ on ground of fraud 

• Where a suit is brought |p set aside a deed, on the ground of fraud, within three 
years from the Knowledge of fraud hut mote than three yean from the 
knowledge oe to the enstenoe of the fraud, it would noVbe Iwrnd 
under this artiede if the cause of aothm for oanoellation of the deed 
had not arisen before the knowledge of the fraud, notwithstanding tiu 
knovriedge, on the part of the plaintiff, of the existenoe of the de e d 
long previous thereto. 1 C.W.N. oedvii. 

(T) Bull to sot asldo a laasa^knovledgo at tho ezooutloB* 

Where a person, not a patty to a lease, who had knowledge of the hase at the 
time of its exBontion, bronght a snit to set it aside, on the ground 
that ths lessor had no right to grant the lease, m<»e than three years 
after date of 'execution thereof, the suit was held barred un||tt this 
Sirtialo ond art. lU wm hold inapplioablo to it. 1 A.W.N. 06. 

vn 106 
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Qeneral. 

(1) Whara tke daad la aat op in daflanea 

Where a minor eued on attaining majority, to recover poBBesnion of property 
and the defendant eet up in defence a deed alleged to have been oxe- 
outed by the plaintiff and alno by Home others, it was held tliat this 
article was inapplicable, since the defendant did not get possession 
under the deed but only used the deed for the purpose of maintaining 
his possession, which ho got otherwise than under the deed. 17 B. THS 
(followijtff, 11 B. 78). 

(3) Bight lat up aa dafanaa 

A right of pre-emption may bo set up as an answer to'a suit for possession, even 
though a suit to assort the right may be barred under art. 10 of the 
Act. 30M. 306 (Sll). 

(5) laia by iaadiord——Defence of ficaud by tenant 

Where a landlord sells certain land held by a tenant and the purchaser sues the 
tenant for arrears of rent, the tenant, not having any independent 
right to impeach the sale b}'his own landlord, will be debarred from 
pleading that the sale was fraudulent and void, if the right of the land¬ 
lord to sot aside the sale on those grounds was already barred by limi¬ 
tation. 12 B. 501. 

(4) ^ud M A defence 

(а) Where a person is induced by fraud and misrepresentation to execute a deed 
of sale, he con, in a suit by the vendee for possession of the property 
comprised in the deed of sale, set up the plea of fraud, though after 
twelve years from date of sale. 14 B. 222, 

(б) It is competent to a defendant-lessee to raiset he plead of fraud, although a 
suit by him to set aside the plaintiff's prior lease from his lessor would 
be barred by this article. 17 M. 255. 

(6) OnuBt of oompeniotioii 

Under the qurQumstanoeB of a particular case the Court may, on adjudging the 
cancellation of an instrument, require the party to whom such relief is 
granted to make any compensation to the other which justice may 
require. 38 B. 181 -b 6 Bom. L.B. 916. • 

f6) Boitrietloiii vpoit hoqaoati 

If, in the will of a Hindu, restrictions contrary to law are put upon valid dis¬ 
positions made by the will and if the restrictions are separable from 
the dispositions, the restrictions will not invalidate the dispositions. 
15 C. 409 (PAl). • 

. Otd Lmw» 

Bili, B«t Xiy of iB»:~ 

In a suit by a person to set aside a sale deed alleged to have been executed by 
his father during his minority and found by the Court to be forged, 

the knowledge of fraud required b y ■ ■■ - . would be computed, in the 

absence of proof to the contrary, from the date on which he attained 
majority. 6 W.B. 321. 
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92.—To declare the forgery of an Ttrte yean. When the issue or re- 
• iustrnment issaed^*^ or re- gistration becomes 

gistered. known to the plain- 

tiif ■ 

(Old Aeto). 

TArb. of Act IX of 1871.~To declare the forgery of an iaRtrament issued. 

or regiRtered, or attempted to be enforced— 
Three years.—The date of the issue, registra- 
tioii, or attempt. 

Act XIV of 1859 :—No corrwponding provision.^ 

(Votes) 

Scope of article. 

(1) Declaration- of forgery Mpressly prayed for:— 

The article will apply only to suits brought ex 2 tres»ly to declare the forgery of 
an instruraont; it would not apply whero substantial relief is prayed 
and where the cancellation or declaration is auxiliary and not necou- 
sary to the granting of the main relief. 16 B. 186. 

(3) Traniaetion nullity: — 

Where a por.son sues for immoveable property and is mot by a defendant in 
possession founded upon a title which, as between him and that 
defendant, is null and void, the plaintifF is at liberty to ignore the tran¬ 
saction and get the benefit of the twelve years’ limitation; but if he is 
not nt liberty to treat tho title or the transaction, in which it originated, 
as a nullity, then tho shorter pcric>d of limitation provided by this 
article or arts. 44, 91 or 98 would apply and his suit would bo barred. 
57 P.R. 1891. 

( 8 } Suit for redemption, or recovery, of property:— 

A suit for redemption or recovery of iinniovoablo proiierty or for recovery of a 
debt, within the period of limitation prescribed therefor, cannot be barr¬ 
ed by this article or art. 93, if the defendant resists tho suit by relying 
upon a forged instrument of conveyance or a receipt and proves that 
the plaintiff had knowledge of its issue or registration more than three 

. years before suit. 36 M. 291 (313). 

(4) Suit for poBseiiion and caneellation of deed 

A suit, by tho heir of a deceased person, for possession of property and for can¬ 
cellation, as forgery, of a deed of sale, allied to have been executed by 
tbn deceased in favour of the defendant is governed by art. 144 and 
not by this article. 3 C.L.B. 10. 

(5) Vendor under forged deed in poiaoiBlon ^ 

If the alleged executant of a forged or fraudulent sale deed is in possessico, 
notwithstanding the sale, and if the purchaser under tho deed brings 
a suit after the lapse of three years, tho sale cannot, merely by the 
lapse of throe years without tho cancellation of the deed, beoomp valid. 
16 M. 811 (315). 

(6) See, further, 19 0. 639 noted under art. 91 at p. 835, mpra. 
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\ 

The word * isEroed ’ is intended to be applied to the kinds of doouinents to whioh 
people commonly apply that term in bueineeB; it has no a^lioation to 
an instrument sooh as a power to adopt or oTitmatipaira, 34 0.1 *98 
LA. 97 (P.(Q. 

98 . —To declare the forgery of an Thrwyean. The date of the at- 
instrument attempted to be tempt^‘\ 

enforced against the plain¬ 
tiff. 

(Old lota.) 

[Alt. 93 of Act IX of 1871:—See the same printed under art. 92, tupra. 

Act XIV of 1859:—No aoirreapanding provision.] 

(Hatas) 

. Scope of article. 

(1) Bm, 36 M. 391 (818) noted under art. 93 at p. 839, nipra. 

(3) Bolt hj NTeniener—QeaiiineBeei of Anumatipatra:— 

Where the claim'of an adopted sou depended upon the anthentioity of an anu- 
tnafipafra, alleged to have been given to a widow by her hnsband, a 
suit by the reversioners to set aside the adoption would not be governed 
by this article if there had not been any attempt to enforce the instru* 
ment against the reversioners. 34 G. 1*331.A. 97 (P.0). 

(8) Bolt bp heir for poMeeiloa 

Where, on the death of a person, certain property belonging to him was taken 
possession of by another, under an alleged deed of sale from ^ owner, 
a salt by the latter’s heirs for possession of the property and for setting 
aside.the sale, was governed by art. 145 and not by art. 93 of Aot IX of 
1871. 3 C.L.B. 10. 


/.—* Dmte ot tbe mttempt.' 

(a) BetOnB >P ud iniiitinl on It 

A person’s setting up a deed and insisting upon it for the purpose of his be> 
ing made a party in a suit is “ an attempt to eoforoe it ” and a suit 
to set aside that deed must, under Aot IX of 1871, be brought within 
three years from the date of the order making him a party. 8 0.178 
*10 C.L.B. 176=8 LA. 197 (P.G>. 

0 

(t) ’ Hnttea ef Attempt 

Where a person, having had notice of the use or attempted use of |a forged in- 
■tmment, did not bring a suit to declare the forgery within three yean 
^ from the date of snob use or attempted use, he oannot hriag suoh a 
suit by reaeon of any farther attempt to make rue of it. 4 0.909= 
3 G.L.B. 578. 
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of ike «ttejnpA’— 

(e) Whan omim of Mtioii mIsm—H o fraad olloiadi— 

Whew no jEroud is aUeged, the thwe yeaw' Hmitation wiU oonunenoo to run 
Iwm any attempt to enforce the instrument, although the attempt 
might not have been known to the person, who brings the suit to de- 
o]aw it a forgery- S C.L.B. 561. 

(d) Daolanttory mlt 

A 8u}t for a declaration of the plaintifi’s right to hot husband's share, after 
setting aside a will alleged to have been executed by her husband in 
favour of defendant’s husband, is governed by this art. and time would 
run from the date of any attempt to enforce the instrument though the 
attempt might not have been known to the pluntiff, provided no fraud 
is alleged. 2 O.L.R. 561. 

See, 16 B. 186 at p. 884, supra.) 17 B. 755 at p. 888, supra.) under art. 91. 

19 G. 699; under art. 91 at p. 885, supra. 

8 C. 178 (PA:.)«8 I.A. 179-10 C.L.R. 176 ; under art. 93 at page 840. 

94 .—^For property which the Thneyemn, When the plaintiff is 

plaintiff has conveyed while restored to sanity, 

insane. and has knowledge 

of the conveyance. 

(Old Aet«.) 


[Art. 94 of Act IX of 1871 :—Same as above. 
Act X/V of 1859 :'^No corresponding provision.'] 


9B. —^To set aside a decree obtain- Three yeara. When the fraud he¬ 
ed by fraud^**, or for other conies known to the 

I’ejjsL-.fl.n. the gro nnd of party wrongod^^^ 

fraiid<*>. 

(Old Acts.) 


[Arts. 95 and 96 of 
Act IX of 1871. 

8. Wy>fAeiXlV 
qfiaSB. 


Art. 95. For relief on the ground of fraud. Art. 96. 
To set aside a decree obtained by fraud—2nd and Srd 
Columns—Same as above. 

In suits tn which the cause qf action is founded on fraud, 
the cause of action shall be deemed to have firet arisen at 
the time at which such fraud shall have been first known 
by the party wronged. 


(VotMi) 


5cope of article. 

(1) IrUflle prevldei aa esteniloB 

nus Art. provides for a period of limitation in extenuon of the period which, in 
the absence of fraudulent concealment, would, under some othw article, 
apply to a suit and not a period less than what, under ordinary rtrenm- 
stanaes, is allowed for bringing a suit of the same nature. IB W.B. 
476. 
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5cope of article— (continued). 

(2) Substantial Mllef possession of property 

This articlfl has reference to cases, whore a party has been fraudulently induced 
to enter into some transaction, execute some deed, or do some other 
act and desires to bo relieved from the coiisoquoncos of such act; and 
has no ap^dication to suits fur possession of immoveable property when 
fraud is merely a part of the machinery by which the plaintiff was kept 
ont of possession. A G. 504 ^2 C.L.U. 147. 

(8) Suit by auotion-purchasop for possession by avoidance of a mortgage 

The article is inapplicable to a suit by an aue.tion-pnEcbaser for possession of 
immoveable property against a mortg-agee from the judgment-debtor by 
avoidance of the mortgage on the ground of fraud, as it is not one for 
cancellation of the imstrumont of mortgage ; the suit being for possess¬ 
ion of immoveable property, is governed by art. 138. 6 A. 75. 

(4) Substantial relief declaration of title: — 

Where a suit ip for a ‘jiibstantial relief by way of a declaration that the plaintilTs 
• art' absolute owners of the jn-opertv in dispute this article would not 

apply. Ifi H. 1. 

(5) Suit for breach of contract:— 

A suit on a seenriiy-bond promising to indemnify the plaintiff against the mis¬ 
behaviour of a third person is not a suit for relief on the ground of 
fraud but one for a breach of contract. Such a .suit is not governed by 
this .irticlc. 12 B.H.C.B.A.C. 2:«. 

(6) Salt to recover speciSed sum of money 

This art. does not apply to a suit to recover a .specified sum of money which the 
plaintiff had to pay in consequence of the act of the defendant; it 
applies only where a relief is prayed for on the ground of fraud. 13 C, 
155. 

(7) Suit for money received by defendant 

A suit for the recovery of money obtained by fraud and colluKion is governed by 
art. G2 and not by this article. 2 G. 893. 

(8) Suit to set aside revenue-sale 

Where land was sold by the revenue authorities for arrears of assessment due to 
the inanular, a suit to recover possession of the land on the ground 
that the sale took place in consequonco of the fraud of the inamdar 
would bo governed by this art. and not by art. 144. 13 B. 221. 

(0) Remedy of minor affected by fraud:— 

If a person, acting on behalf of a minor, fraudulently withdraws the minor's 
suit without obtaining leave of the Court to bring a fresh suit, the 
minor is at liberty to relieve himself from the consequences of the 
fraud. A fresh suit setting up the fraud is one of the remedies open 
(o him. To such a suit this article will apply. 10 C. 357. 
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Scope of article— (concluded). 

( 10 ) Suit by miaor conteating deed of partition: — 

(a) A suit to sot aside a deed of partition on the ground of fraud is governed 

by this article or by art. 91 and must be brought by a minor affected 
by fraud within throe years from the date of his attaining majority. 
19 B. 698. Compare U A. 498 -12 A.W.N. 61. 

(b) Where the members of a family entered into a division, oue of them, the 

plaintiff, being a minor, was represented by his uncle, who was neither 
-tlfau guardian of the minor nor in any way entitled to dispose of the 
minor’s interests in the property. In the partition, the minor was 
given less than what he was entitled to, Tho minor having, on attain¬ 
ing his majority, sued to recover his full share; held, the suit was not 
governed by this article. 14 A. 498 >>12 A.W.N. 61. 

/.—* To Met aside a decree obtained by fraud. * 

(1) Suit to Mt aalde fraudulent decree 

(a) A suit to sot aside a decree, obtained b 3 ’ fraud, brought more than three 

years from the date the fraud became known to the plaintiff, will be 
biurred by limitation by this article. 11 B. 708. 

(b) A fraudulent decree may be set aside by an original suit or by an applica¬ 

tion for review. If the party defrauded was a minor, ho will have to 
bring his suit within three years from bis attaining majority. 18 B. 
137. 

(c) A decree obtained by the fraud and collusion of both the parties, is binding 

upon them or their privies. But a docn.'c obtained by means of fraud 
of one party against the other is binding on parties and privies and on 
persons represented by the parties so long us it remains in force but it 
may be impeached for fraud and may be set aside by suit within the 
iwriod prescribed by this article. 6 B. 708. 

(d) Where both tho parties to a decree are guilty of fraud neither of them 

can got it set aside. 6. B. 703, 11 B. 708; but an innocout party may 
impeach it, in a subsequont proceeding in another Court of concurrent 
jurisdiction, on the ground that it was obtained by fraud. 26 C. 891 
3C.W.N. C70. (See Mitra’s Limitation, p. 912). 

(2) Suit to set aside compromise-decree 

A compromise-decree can bo sot aside either by a regular suit or a review of 
the judgment sought to be set aside. l8 G. 612. 

(3) Qttostioa of fraud cannot be gone into in apj^oal 

Where a cousent-deoroe was passed, the question as to whether or not the decree 
is imlid, cannot be gone into on an appeal against that decree. 5 
O.W.N.877. 

(4) Butt by son to set aside deoree agitinst father:— 

A suit may be maintained by a son to set aside a decree obtained aga^t his 
father, by fraud and oollusionB, if, in ezeoutiou of such decree, pjpoperty 
belonging to the son is attached and brought to sale. 16 M. 198. 



844 Act Vi of 1877 (Indian lixitahon aot). [Art. 98 

I,—* Other reliei oa the ground of imud, * 

(1) Suit to Mt asl^ awud 

The cause of action for a suit to set aside an award begins to run from the dote 
of the sward. U.B.B. (1893>96), 475. 

(9) PartltieB by Twa^aung 

A suit for recovery of land included in s partition by a ywagaung is not govern* 
ed by this art. as the distribution by the ywo^aunp cannot be called a 
decree. U.B.B.( 1899-96), 478. 

(8) Inlt far property by setting aelde foreeloeure deorae 

A suit for possession of property foreclosed, by setting aside the foreclosure- 
decree on the ground of fraud, is governed by this article. 16 C.P.L.B. 
131. 

(4) Inlt fbr value ef goeti 

Where the defendant obtained delivery of goods by fraudulently representing 
himself to be the agent of the plaintiff's creditor, a suit for the value 
of goods so delivered is governed by this article. 19 P.B. 1878. 

(5) lult for reotifleatlon of deed—Fraud 

A suit for the rectification of a deed on the ground that the plaintiff was induc¬ 
ed by the defendant to allow certain conditions to be entered in it by 
fraud is governed by this article. 69 P.B. 1901. 

(6) Inlt for setting aside a revenue sale* 

(a) This article is applicable to a suit to sot aside a sale of laud sold, as if for 

arrears of revenue, on the ground of fraud and to recover possession of 
land from the purchaser. 9 M. 4.57. 

(b) But see 19 M. 168 (F.B.), which decides that a suit to set aside a Bevenue 

sale on the ground of fraud, the plaintiff having had knowledge of the 
fraud more than six months before suit, is not governed by this art. 
but is governed by the special period of limitation of six months pro¬ 
vided by S. 59, Madras Aot II of 1864. 

(e) Compare 7 M.L.J. 73, where it was held that S. 59 of Madras Aot 11 of 
1864 wiw inapplicable to cases where relief other than setting aside a 
sale, to which alone the section was appUoable, is prayed for. To such 
cases, art. 95 of the general Limitation Aot is applicable. * 

(7) CompananUon-money pidd to n wrong person:— 

Where, by fraud oxmistake, compensation money under the Land Aoquisition 
Act is awarded to a wrong person, limitation will run a^net the real 
owner thereof only from the date of his becoming aware of the fraud or 
mistake and this article or ut. 96 would apply. 6M. 844. 

(8) Mt fbr eompensntloB on ground of fraud 

L The *' other relief " referred to need not be of the asTna hind as '* setting adde 

a decree obtained by fraud ” and the operation of the ortkleiB not 
_ limited to specific relief on the ground of fraud. A suit for compen¬ 
sation on the ground of fraud practised by the defendant is governed 
by the article. 27 M. 848. 
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2.—' Other reHef o/t the jrivuotf o/ tretMl,*—feoncluded). 

t 

(9) lulfc bj benalolulei 

A suit brought by the grantees of certain property granted for the maintenance 
of themselves and a mosgue, (against the superintendent of the morgue 
and some other petsons, who had sued him for removal from office and 
had entered into a compromise with him) for the setting aside of the 
compromise on the ground of fraud, falls under this article and not 
under B. 10. 5 A. 294fi3 A.W.N. 40. 

(10) Bttlt to Mt Mide Hie on ground of decree being fraudulent 

A suit to set aside an execution sale on the ground that the decree was obtuned * 
by fraud is maintainable and is governed by this article. 26 C. 326 
(Note)-3 C.W.N. 395. 

( 11 ) OeeUtfatlon-:—'■puroban of decree benamee 

A suit (or a declaration that a decree, which hod been purchased in the name 
of defendant, had really been purchased by the plaintiff for bis own 
benefit, is not a suit for relief on the ground of fraud within the mean¬ 
ing of this article. 25 G. 49. 

(13) Relief agalut fraud of a co>abarer 

Where one of several co-sharers, fraudulently, contrived to have an estate 
brought to sale for arrears, under Act XI of 1659, and purchased it 
benamee in the name of his son, a suit to set aside the sale brought by 
another co-parcener within three years from the date of sale was in 
time. 8 C. 800. 

(13) lult by aHignee against deeree-boldee aulgnor 

Where a decree-holder sells his rights under the decree to another and, after¬ 
wards, fraudulently realises money due under the decree from the 
judgment-debtor, a suit by the purchaser against the decree-holder for 
the recovery of money fraudulently realised will be governed by this 
article, the cause of action dating from the date of the realisation of 
the money. 10 W.B. 104 =k1 B.L.B.A.C. 76. 

(14) Gempetaney of pnrohauv to prove fraud In decree 

The purchaser of a property is at liberty to prove that a mortgage-decree upon 
the property was fraudulently and oollusively obtained by an other p«- 
Bon, though his purchase might be subsequent to Uie decree. 13 C. 
166. ^ 

3,—* Whea the irmud decompn kaowu ,' 

(1) Xnowlodic, nataro of:— 

(а) The knowledge predicated by the artiole is not mere suq^ioion but such 

definite knowledge as enables the person defrauded to Mekhis reme^ in 
Court. 6 A. 406=4 A.W.N. 140. 

(б) The f pau who committed the fraud must show that the plaintiil, the man in. 

juced by the fraud and suing to recover possession of prope||j(y, 
cleat and definite knowledge of those facts which constituted the 
at a tiiofl whidi ii too sanote to allow him to Inuig the mit , Hio 

vn lOB 
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3 .—‘ When the traad becomcM kaowa.*—(concluded). ^ 

burden would not be dincharged by proof that some hints and clues 
hod reached the person defrauded. 14 B. 408 ; on appeal, 17 B. 341 
(347)»20 I.A. 1 (P.C.). 

(8) AsearUinment of knowledge of firend 

In cases of fraud, in which a question of limitation is involved, the Court must 
ascertain when the plaintiff first had knowledge, actual or constructive, 
of the fraud. 20 G. 425. 

(3) Cktnaummetlon of firead 

The cause of action for a suit to sol aside a sale of a pnlncc held in consequence 
of the fraudulent failure of one of two co-ownors to pay his share of the 
rent due to the Zemindar, accrues against the other co-owner at the 
date of sale, when the fniud becomes consummated. 9 W.R. 553. 

(4) Balt by reveraloner 

This article governs a suit by a reversioner for a declaration that a sale in exe- 
* cution of a decree obtained against the widow, as the representative of 

her doceaHcd husband’s estate, is inoperative as against him, on the 
ground that the decree wa.s collusive and fraudulent, the cause of action 
arising from the date he was aware of the fraiid. 11 B. 119. 

General. ^ 

(1) setting up his own fraud 

(a) It is competent for a party to a suit to plead that a compromise-decree in 

a former suit between himself and the other party to the suit, was 
obtained by fraud. 27 0. 11. 

(b) It is competent for a party to a suit to prove that a decree against him in 

another Court of concurrent jurisdiction was fraudulently obtained. 

26 G. 891. 

> 

(8) Frood M a defence 

(a) Where a suit is brought by a vendee for possession of property purchased 

by him, the plea of fraud can be raised by the vendor, who has been all 
along in possession of the same, oven after twelve years from the date 
of sale, even though he had not sued to sot aside the deed within the 
time limited by this article. 14 B. 323. 

(b) Where, in a suit, defendant acts up the plea of infancy, it is competent for 

the plaintiff to put in a replication sotting up fraud in answer. 
2 C.W.N. 18, 

(c) •Where the right of a defendant or the person through whom he claims to 

impeach a trausaotion by bringing a suit on the ground of fraud is 
barred by limitation, he cannot set up fraud as a defenoe to an actibn 
brought against him. 18 B. 601. 

But, if the defendant had been in possessiou, which possession was never 
disturbed, notwithstanding the fact tiiat he entered into a transaction 
with the plaintiff in relation to the property he (defendant) may. 
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QtntrtA—(concluded). 

* though his right to impeach the transaction might have been haired, 
set up his possession and the fraud affecting the transaction as a 
defence. Comitare 15 B. 299. 

(e) A party to a suit may, as defendant in a second suit, impeach a decree 
intn- imrteK proved against him in the second suit, without being 
affected by limitation. 27 0. 11-3C.W.N. (560 (A'ce Mitra’s Limita- 
tion, p. 912). 

(3) Burden of'piraof of knowledge:— 

It is for the defendant to allodgc and prove that the plaintiff wsw aware of the 
fraud on a date earlier than that iiesigned in the plaint. 1 N.L.B. 20. 

(4) Juriedietfon of Hlipi Court 

* The High Court hiw original jurisdiction to entertain a suit to sot aside a 

decree of a Moffusil Court on the ground of fraud. .30 C. 369. 

(JOU Law.') 

A suit to obtain ro-possossion of property by setting aside a prior decree iu res¬ 
pect of the same property on the ground of fraud was, under Act XIV 
of 1659, governed by six years' limitation. 6 W.B. 165. 

96. - jb’oi* relief on the ground of Three yean. Wlieii tlio iiUHtake be- 
inistake'**. conie.s known to the 

plaintilf^^^ 

(Old Acta.) 

[Art. 97 of Act IX of 1871.—For relief on the ground of mistake in fact—2ud 

and 3rd (.‘ulumiis, same us above. 

-Iff XIV of 1859:—No correa}H}nding pnnmion.] 

(STotaa) 

Scope of article. 

(1) Mistakes in law and in fast 

The article applies both to mistakes in law and those in fact. 20 B. 511 (516). 

12) Mistake of Law 

, The rule thai money paid under a mistake of law cannot be recovered is limited 
to cases of mistake as to a general rule of law. 6. C.W.N. GCXXIX. 

/.—* Relief on ground of mletake.' 

• 

(1) Error of law does not vitiate contract 

Unless fraud or misrepresentation is involved, am error of law does not vitiate a 
contract or annul a conveyance. 11 B. 174. 

(2) Money paid to wrong person under Land Acquisition Aot• 

Where money was paid under the Land Acquisition Act to a wrong person 
either by fraud or through mistake, a suit by the real owner for the 
recovery of the money would not be barred if brought withiu six years 
from the date on which he became aware of the fraud or lu^take. 
$ M. 344. 
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/.»■' ReiM oa ground ot mlBUJto^*—{oonekiM). 

(3) Suit l>y minor to roeoTor hit fall ihore on pnrtltlon 

Wheio a partition was efiected to the detriment of a mipor, a suit the minor, 
on attaining majority, to recover his full shue in the family property 
is not governed by this article or art. 95.14 A. 498-*12 A.W.K. 61. 

(4) luit for ozeoH rond>oen 

A suit to recover money paid in excess of the sum demondable on account of 
road'CCBS is governed by this article and not by the limitation contain* 
ed in B. 27, Bengal Act VIII of 1869. 12 C. 68S. 

(6) Suit for ozeon oaaal dnei 

A Civil Court has no jarisdiotiou to entertain a suit to recover the ezcess canal 
dues paid by mistake (Vide S. 241 (1) of the N.W.P. Land Bovenu^Aot 
and S. 46 of the Northern Indian Canal and Drainage Act). 25 A. 627 

CP.O.) 

.2.—* When tbo mistake becomes known to tbe plalntlti* * 

When period oomraonoei 

The period does not commence when the plaintifi’s suspicions are aroused but 
when he actually discovers the mistake. 25 A. 527 (680) (P.C.) 


97 .—^For money paid upon an ex- Three years, The date of the fail' 
iating couBideration wrhich nre^*). 

afterwards failst*\ 

(OlA Aots.) 

[Art. 98 of Act IX of 1871.—Same us above. 

Act XIV cf 18B9,—No corresponding provuton.] 


(VotM) 


Scope of article. 

(1) HoBoy under dooroe since reversed 

The article is inapplicable to a suit to recover money drawn out of Court under 
a decree since reversed, as it is not a contract in which there is * hulure 
of oonsideratiou' within the meaning of this article. 13 M. 487. 


(2) Treaiofitloas void ab Initio:— 

(a) The article is ihapplioable to transactions void ab initio. 8 C.P.L.R. 178. 

(b) Where a vendee found it impossible to obtain possession, the sale deed 

being void a6 initio (the vendor having no title at oU to convey), a suit 
to recover the purohase-mouey from the vendor held not governed by 
■ this article. 25 B. 693. 


( 8 ) Yonder having no title to eenveyi— 

Where a vendor had no title to convey and waa not in possession at * 1 ** dat^Af 
the sals and the purohaaei sues for recovery of the panhBse.ni 0 nay, 

^ Vt. 62 and not by this wrtibie-Ar 
' ^ndy end Chandavarkar, 3J, 



849 


Art. 97] AqI ay of 1977 (iNDiAir UMBUOias act). 

5co|»» of article—(oMidwlvcZ)' 

* Per Wl^tjWfch, J:—This urUole did apply, oonsidentioii failing wlian the 

vendee could not obtoin posseaeion of the pioperty. 8 Bom. Ij.B. 190. 

(4) Sale elBM bMorae voidable:— 

Where, in the ease of a sale by a member of a joint Hindu family, not void 
when efieoted but sinoe become voidable, on account of tesistance of- 
^led by the other members oi the family, the purchaser sues for the 
purchase money, this article or art. 63 will apply. 15 0. 61 on appeal 
19 G. 138-18 I.A. 168 (P.C.). 

(6) Bale siiiee daelared invalid 

The article is applicable to a suit to recover the purchase-money paid for a sale 
of property since declared invalid, the cause of action accruing from the 
^te the sale was declared invalid. 5 M.L.J. 33. 

(6) Bale sinee beeominB void 

A sale was not void ab iniiio but failed subsequently by reason of a judgment of 
Court. A suit by the vendee, under such circumstances, for recovery 
of the purchase-money held governed by this article, the cause of action 
arising from the date of the judgment. 16 M. 178. 

tSr See, further, cases under Headings Nos. 1 and 3, in/ra. 


I.—* Upon mn oxlatlng eonaUerntion which nftaramrda Mia* 

(1) . Fallnra of raft for ipoeifle porfbrmaiico :— 

A suit for specifio performance having become unsuccessful, a subsequent suit 
to recover money paid on the consideration that has foUed, is governed 
by this article, the cause of action arising from the date of the dismis¬ 
sal of the first suit. 34 M. 27-10 M.L.J. 317. 


(3) Daoroa for speoiile porfonuuiea reversed on appeal- 

Where a decree for specific performance of a contract of sale was reversed, on 
appeal, the cause of action for a suit by the alleged purchaser to recover 
the sum paid by him as deposit for sale would arise from the date of 
the decision on appeal. 11 W.B.‘24—9 B.L.R.A.C. 170. 


( 8 ) 


-t- 

w 


■ort|aBea*s elidm for mertBada-noBey :— 

A claim by a mortgagee for recovery of the mortgage-monBy on the ground of 
the mortgagor's failure to secure po s ses f lon to the mortgagee ie not 
governed by this article, sinoe the liability is not one arising under the 
common law but one imposed by S. 68 of the TransfR of Property Act. 
To such a case, artide 116 or 1^ would apply. 31M. 343—8 iLLJ. 
81 (distg. 11 B. 475 on the ground that when the case wfe deoidedi the 
Transfer of Property Act was not in force in Bombay). 


Btft by Bwrtgalea adniait nerlgager:— 

Where a mortgBge.deed contains no personal covenant by the mottgad^to piiy 
the loan and the mortgiga security eomes to en end hgr riMOB ol the 


jnottgegdt’e defoult te faying the Ooverafoeot fonmie,» rail hf 
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/.—* upon mn exMlug connUerailon which afterwards faUB.*—(amtd}. 

uiortgagee to recover the moiioy, personally, against the mortgagor is 
governed by this article, the cause of action accruing from the date of 
the failure of the mortgage consideration. 11 B. 475. 

Compare 21 M. 242 M.L.J. HI. 

(5) Suit by mortgagee for mortgage-money 

A suit by a mortgagee for recovery of the mortgsigC'dobt personally against the 
mortgagor, tbo mortgaged property having been sold for arrears of 
municipal taxes, is governed by this artielo or art. 116. 1 P.L.R. p. 
201 . 

(6) PartM failure of eonaideration-- 

A suit to recover balanee upon n partial failure of consideration is governed by 
this article, the cause of action accruing from the date the considera- 
tioii partially failed. 24 M. 27»10 M.L.J. 217. 

(7) Buit'by auotlon-purohaBer for pnrehaae-money;— 

A-under S. 31.5, Civil Procedure Code, the judgment-debtor having had 

. no saleable interest and the purchaser being deprived of possession, is 

governed by this article, the ciiiisu of action accruing when he (the 
purchikser) is deprived of possession. 22 B. 7HH. 

(8) Short delivery of gooda sold 

Where goods sold, which have been already paid for, are afterwards found to be 
short-delivered, a suit for recovery of money overpaid will be governed 
by this article, the cause of action dating from the date of delivery. 
U C. 457. 

(9) Jadgmant-debt paid out of Court 

A suit by a judgment-debtor to recover the amount paid out of Court in oxceu- 
tion of a decree, hut which the deoroe-holder declined to give credit to, 
is governed by either this article or art. ll.’ii. 70 P.R. 1802. 

(10) Failure by disturbunoo of poiMiiion 

Where, for the amount due to the plaintiff by the defendant, the latter executed 
a mortgage-deed, by which he placed the plaintiff in possession of the 
property mortgaged, but subsequently deprived him of possession by 
taking advantage 6t the non-registration of the mortgage-deed, a suit 
by the plaintiff for the recovery of the amount due to him from the 
defendant was governed by this article. 193 P.R. 1888. 

(11) Want of reglitration^iuid diiturbanee of pouestion:— 

The assignment of a mortgage having failed for want of registration and tftie 
possession given to the assignee at the date of the luuugnuent having 
since been disturbed owing to the redemption by the mortgagor, a suit 
b to recover the consideration paid for the assignment held governed by 
this article, the cause of action arising from tbo disturbance of posses¬ 
sion. 25 M. 306. 

(12) Bait by ivould-be lessee to recover advauee:— 

Where a suit for specific performance of a contract to grant a Zteripeshgi lease 
failed in copsetiuenpc of the non-payment o( oQPsideration-jnonay in 
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/.—* Upoa ma existing consUermtioa which atterwurds tails.*— (concld). 

time, a suit, by the would-be lessee, for the recovery of money paid oe 
advance, brought more than throe years after the date agreed upon for 
the execution of the lease, was barred. 7 N.W.P. 199. 

(13) Bait for money paid by a pre«emptor 

A-under a decree for pre-emption which afterwards became void is 

governed by this article or art. 120, the cause of action arising on the 
jdate the decree bocamo void. 8 A. 278^6 A.W.N. 95. 

See, further, cases under Heading No. 2, infra. 

2.—* The Date of the failure. ’ 

(1> Parchaier reaiited in taking poBsession:— 

Where the-purchaser of certain property is resisted in taking possossion of it, 
the period of limitation for a suit by him to recover the purchase-money 
would commence to run from the date of the effectual resistance, 
A.W.N. (1901), 24. 

(2) Suit by purehaieF reiisted in taking poBBOBBlon 

A claim for dsimagcs by a purchaser, who is resisted in taking possession of the 
property, the suit being based on a covenant for title and quiet enjoy¬ 
ment, is governed by this article and not art. 83, the failure of consider¬ 
ation taking place when ho found himself unable to obtain possession. 
26 B. 750 >4 Bom. L.B. 571. 

(3) Suit on oovenant in sale deed 

A-against dispossession of vendee, for recoupment of consideration-money 

paid for sale, held to be in time if brought within three years of dis- 
posBossion. 20 A. S19 - A. W.N. (1904), 92. 

(4) Refund of amount of debt on faUure of sale 

Where, in contemplation of a sale by a debtor to a creditor, a )x>ok-debt was 
allowed to bo retained by the funner as consideration for the sale, but 
it afterwards turned out, in a suit for specific performance, that no 
efiectual agreement of sale had been come to, hold, a fresh cause of 
action arose for the book-debt on the finding of the Court as to the 
agreement for sale being nnciiforciblc. 11 A. 47 (P.G.)--15 T.A. 211. 

(6) Bpeeifle performance or refund in the alternative 

If, in a suit for specific performance of an agreement to sell or for refund of the 
consideration-money paid, the High Court, in second appeal, finds the 
agreement to be unenforoible, the cause af action for the refund ariBes 
on the date of such finding and would ho governed this article. 
25 A. 618. 

lasr” See, further. Cases Nos. 1, 2, 4, 6, 7, 8,11 &1 3 under Heading No. 1, 
supra. 

COM Law.) 

Dmpntnee eaneelied by sale of putni 

A suit to recover consideration-money paid for a durputnee oanoelled by the 
sale of thaputnee for arrears of rent was govoruod by the generic roles 
of limitation under Act XIV of 1859 and not by special rules of limita¬ 
tion in cl. fi, s. 7, B<«. VQI of 1819. 8 W.B.S.C.Bef. S. 
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' IIS.—To make good out of the ge- thr- ym date of the tnis- 
neral ^tate of a deoeued Wa death, or, if the 

trustee^ the loaaW ooca- loss has not then re- 

sioned by a breach of tmst. suited, the date of 

the loss. 

(Old Aots.) 

[Art. 99 of Act IX of 1871.—Same as above. 

Seo.3qr JetXirafJ869.— • * • • • 

JVb tuii to Make mod the lose occasioned by a breach of trust 
out of the general estate of a detxasedtrustee shall be main¬ 
tained in aaiy of the said Courts unless ilie same is insti- 
■ tuted wUhin the proper period of limitation according to the 
last preceding section, to be aomputed from the decease tf 
such trustee.'} 

(Votes) 

s 

Scope of article. 

The suit under this article is not for recovery of the trust property but for com* 
pensation for loss. See Mitra on Limitation, p. 917 and compare 
8 B. 433 (469). 


I.—‘ TruBtoe.* 

Caaeator made expreu trustee 

An executor, who by the will is made an express trustee for certain purposes, is, 
as to the undisposed of residue, a trustee, within the scope of this 
article. 2 B. 888. 

J.-~‘ Lobb,' 

Lem by a deeeaead Director of Company i— 

*016 word ' loss ’ in this article means ‘ loss of speoifio propmty.' Be a salt to 
noover certain amount from the estate of a deceased Direotor of a 
Company for the loss oocasionod by the misfeasance of the Birector is 
not governed by this article. 9 B. 373. 

.For contribution by a party Ttuwe yeaiv. The date of the plaint* 
who has paid^*^^ the whole ifPs advancers) m ex- 

- amn nntf *) due under a joint cess of his own share, 

decree, or by a sharer in a 
joint estate who has paid the 
w^le amount of revenue 
due from himself and his 
co-sharers. 

(Old Ante.) 

[Art. 100 of Act IX of 1871. — ^Same ae above. 

Jet ZIV of l8&9,-^No correigaondmg prommoiB.2 
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(KOtM) 

Scope of article. 

(1) This article dbes not apply to all kinds of claims for oontcibution but is 

limited to cases where the whole amoniit due on a joint decree or the 
whole revenue due in respect of a joint estate is paid by one of the 
judginont-debtors or one of the oo>sharers. 1 P.L.B. p. 149. 

(2) The article would not apply where the plaintiff has not piid money doe 

under a joint decree nor whore the plaintiff is not a sharer in a joint 
estate suing for contribution for revenue paid by him. Bo, the article 
would not apply to a suit by the owner of two villages soM under a de¬ 
cree oil u mortgage claiming contribution proportionately against the 
owners of the other properties included in the mortgage. 12 A 110-- 
10A.W.N. 81. 

(.8) Suits for contribution are governed by the three years’ limitation and not 
by art. 120. 7 A.W.N. 12ft. 

(4 1 A suit for coutributiou by one partner against other partners, the plaintiff- 
partner being, under an agreement between the partners, authorized 
to borrow money on his individual credit and apply the same towards 
ihe partnership business and he being compelled to pay the amount, is 
governed by this article. 2G 0. 2S4=::3 C.W.N. 299. 


(5) Balt by dlspoisenilnB co>sharer agidnit the dlspoasesied> 

Where, one of two co-sharers is wrongfully kept out of possessiou by another and 
the latter pays the whole of the Government revenue including that 
payable by the dispossessed co-sharer, he cannot ma i ntain a suit for « 
contribution against the dispossessed co-sharer, the reason being that, I 
by the act of dispossession, he (disposscssor) enjoys tbo profits due to } 
the other oo-sborcr also. To such a case, the article applicable is Mo. | 
Gl and not this article. G C.W.N. 908. 


(6) Second suit by a decree-holder In a oontributioa salt:— 

Where the decree-holder iu a uoutiibution suit was unable to realize the amount 
decreed against one of the defendants, a suit against the other defen¬ 
dants to make up the deficiency was governed not by this article bat 
by art. 120. 1 P.L.B. 149. 

A.—Where the plaintiff is not entitled to a charge. 

(a) Where the person making the payment of essessment has no charge on the 

defendant's share of the estate, either this article m art. 61 and not 
art. 120, would apply to a suit for contribution. Per Bhashyam Ayyen- 
gar, J., in 26 M. 686=.1S M.L.J. 88. 

(b) Pot example, see 16 M. 258, where one of two co-tenants ^d the whede of 

the rent duo to a Mittadar and sued the other for contribution; Bjr&s 
held that this article was applicable and the suit was barred. . 

(c) A co-sharer, who has paid the whole revenue and thus saved, the eetate, 

does not, by reason of such payment, acquire a charge on ^ aftiat of 
the defeulldng co-sharer. A suit for oontrihation by hha would hii' 

yn 110 
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A.-Wh«re the plaintiff U not entitled to a chmrge.-(f>»eliided). ^ 

governed by thiis article and not art. 132. 14 0. 809 (F.B). oren-ulivtj 
14B.L.B. 15A, t'j-plnining mitl dhtimniinhing 11 241 at p. 258 

and ajifiroring 8 C. 402. 

fd) Where the plaiutiif’u and dofeiidaut'ti luudK, though acparalely aHseKscd, 
wore covered by the same toirsi nunibcr and the plainli/I paid the 
arrears of revenue due by the defendant in order to save his own 
property from being sold for arrears of revenue, a suit for the recovery 
of the amount so {>uid would be govcnicd by this article and nut by art. 
132, because the plaiiitifi has no charge on the.defendant's property. 
16 0. 542 (foUomiig 14 C. 800 . 

(e) Whore the plaintiff paid the asscssniciit as full owner of tlie property and 
it was entirely by his own iiction that the defcndaiils wore excluded 
from the projierty and did not pay their giiolu of the assei»inicnt, a suit 
to recover the assessment ]jaid by him (plaintiff) for their shares will 
be governed by this article and not art. 1-32, as, under the above cir- 
cumstaucos, the payments cun not create a t-hargo on the shares of the 
other co-owners. 11 B. 813. 

B.~Wliere the pIMintlff is entitled to a charge. 

(a) Where a part-owner of an estate pays the ruvuiiue due ou the whole estate 

in order to save his own interests from sale, he will be entitled to a 
charge on the share of the other owner for the amount due by him as 
contribution. To such a suit, art. 132 and not this article would 
apply. 1131.452. 

(b) Where one of two or more co-sharui's pays the entire revenue to save the 

whole estate from liability to sale, he will, by operation of law, Ix' 
entitled to a charge upon the share of <uu:h of the sharers. To such a 
case, art. 1.32 and not this article will apply. 20 M. C8G- 18 M.L.J. .38 
following 11 M. 452 and dissenting from 11 B. 313, 14 C. SOf) 
and 14 A. 273. 

(c) Where the plaintiff pays the revouue due on the estate of the defendant 

neither under a decree nor as a joint proprietor and claims a lien on 
the estate for the payment, the suit will be governed by art. 182 and 
not by this article. 6 C. 549=6 G.L.B. 200. 

(If Quaere Where, in execution of a joint decree a^nst plaintiff and de* 
fendant, the plaintiff's property was alone sold, a suit for contribution 
is governed by this art. or art. 120, there being no payment by the 
• plaintiff ? 4 G. SSS 7 

(2) The article is applicable vrhether the amount was paid voluntarily by the 
plaintiff or tho same was realized by sequestration and sale of his 
property or he paid the money to avoid a ooeroive process. 26 SC. 68G 
(696'“'-18 SC.L.J. 83- ——Per Bluuhgam Ayyenga/r, J. 

Bvt see 4 C. 529 and 20 SC. 23 noted at p. 781 of tho IjBwer's Gomponion, supra. 
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if.—* Whole mmounV 

The article id inapplicable where not the whole but only a part of the money due 
under a joint decree is realized from the plaintiff. 5i0 M. 23. 

3.—* The date of the plaintlifa advance. * 


(1) Payment under a Joint decree:— 

In a Huit for contribution by a person, who has paid the whole amount due 
under .a joint decree against him and the defendant, limitation runs 
Tr’dm the date the excess payment was made to the decree-holder. 
3 C.L.R. 480 ; fi (1.1,.B. 62 h C. 720. 

( 2 ) Date of payment 

fa) In a suit for contributiuii, limitation runs from the date of payment of 
the money sued for. 6 B.L.ll. App. 101; 6 B.L.R. 103 (Note.) 

(h) In a suit for contribution by a co-sharer, who has paid the Government 
revenue, the cause of action atisca from the date the money was paid 
to the Government on account of his defaulting co-sharers and not from 
the date the lender of the money for the payment of the Government 
revenue realized it from plaintiff under a decree of Court. 7 W.R. 29. 

(3) Payment under a rent-decree :— 

In a suit for nsinibursemcnt by a co-sharcr, who has paid the whole amount 
duo under a lunl-dccree obtained by the Zemindar, limitation runs 
from the date of payment by the plaintiff and not from the date of the 
decree. 2W.B. 169. 


(4) Bxistence of decree tier se no ground of suits— 

A more existence of a joint decree does not afford ground for a suit for contri¬ 
bution, but it is the 2)a)fnieiif there-undcr that affords a cause of action. 
11 B.L.R. 76. 

General. 

(1) Jurisdiction .— 

A suit for contribution under this article does not lie in S. C. Court. 7 W.R. 

.377 (P.B.) -^K.L.R. Sup. Vol. 675 ; 23 C. 189. 

But see 15 C. 652 (F.B.) which holds that the suit lies in a S. G. Court. This 
decision has been abrogated by Act IX of 1887. 

See, now art. 41, Schedule II of the l^rovincial Small Cause Courts Act. . 


(2) Olaim purely personal 

A claim for contribution creates only a personal liability against the co-sherors, 
on account of whose shares the payment is made. Where, therefore, 
a co-sharoF for whom payment is made is a widow, a decree ought 
not to be made, after her death, against her husband's estate in the 
hands of reversioners but against those who would inherit her aridhan. 
25 C. 565. '' . 

(3j Whether defendant would be absolved on ground of limitation 

In a contribution suit, brought by plaintiff against defendant, the latter is not 
absolved from liability to the former, simply because, as between defen¬ 
dant and the original creditor, the claim against defendant was.|iarTed 
by limitation and against plaintiff it was decreed, i U.B,R, (1897— 
lUOlJ, 331, 
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(OM Low). 

(а) A BUit for contribution by a surety waa governed by ol. 16, S. 1, Act 

XIV of 1859. 3 W.R. 184. 

(б) A suit for contribution by a oo-ahacer who paid the Government revenue 

for the whole estate was governed by cl. 16, 6. 1, Act XIV of 1869. 
2 N.W.P.H.C. 52. 

(cj A suit for reimbursement of rateable shares of joint decree was governed by 
cl. 16, S. 1, Act XIV of 1869. 2 W.B. 266. 


lOO.-By a uo-tru8tuu to enforce Three yeers. When the right to coir 
aguiuHt the estate of a do- tribution accrues, 

ceased trustee a claim for 
contributioh. 


(Old ▲ota.) 

[Art. 101 of Act IX of 1871.—Same as above. 

8* 2, Act XIV of 1859 — o * o o e o 

Provided iluii noihim/ herein ronluined ehadl prevent a co-f-rtutfee 
fi-om ei4forcing againat the eatate of the deeeaaed Iruatee, any 
claim fw contribution, if hs shall inatiiuie a suU for that pur- 
purpose within six years after such right of eowlrihution ahall 
have arisen. 


(Votes) 

Scope of article. 


Bait adatait oo-traiteei 

A suit for contribution against co-trustees is not governed by this art. but by 
art. 120. 20 M. 398. 


lOl.-For a seaman's wages. 


Three yean. The end of the voyage 
during which the wages 
are earned. 


(Old Acts.) 

[Art. 102 of Act IX of 1871.—Same as above. 

-Icf XIV of 1859. —ATo corresponding proviaioA,.} 

102 .—^Fdr wages not otherwise 7*81100 years. When the wagestkiorue 
expressly pi*ovided for by due. 

this schedule. 


(Old Aota.) 

corresponding provision in either of tAe Old Ads.} 
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Art8.103ftl0IJ Act XI? of iai?7 (inuxan act). 

^ (Votos) 

(1) Bait by employe for veBes 

A suit by an employ^ for the wages due to him must bo brought within three 
years from date of his leaving his master's services, unless there was 
any subsequent account stated and settled between them. 19 W.B. 
159. 

(2) Suit by Hookhtear:— 

A suit by a Mookhtoar, who was engaged upon a distinct contract that he would 
bo paid a fixed monthly salary, for recovery of salary due to him Wiis 
governed by cl. 9, S. 1, Act XIV of 1859. 6 W.R. Civil lief. 11. 

103 —By a Muhaiiimadau for exi- Three ymn. When the dower is de- 
gible dqwer^'J {nw’ajjal). manded & refused 

or (where during the 
continuance of the 
marriage, no such de¬ 
mand has been made) 
when the marriage is 
di.saolved hy death^J’ 
or divorce. 

(Old Acts.) 

[Art. 103 of Act TX nf 1871—Same as above. 

Art XIV o/ 1859.—No corresponding proiunion.—Hut mitis for dower were tn 
some cuaee treated tie huUs for breach of contract—see 
Notes below.'] 

104.—By a Muhammadan for Three yemrs. When the uiari'iage is 
deferred dower {mu*wajjal). dissolved by death or 

divorce. 

(Old Acts.) 

[Art. 104* of Act IX of 1871.—Same as above. 

Act XIV of 1859.—No corresponding provision.] 

(N.B.) —Arts. 1U3 A 104 may be read together. 

(Votes) 

Scope of articles. 

(1) -Salt by Mahomedsn widow 

. A suit by a Hahomedan widow to recover the amount of her dower vna govern- 
od by cl. 16, B. 1 of Act XIV of 1859 and not el. 12 of the aectiou, 
since her tight did not constitute an interest in immoveable property. 
10 Bom. H.G.A.O. 430. 

(2) Bolt to establish Ilea tor dower 

Where a widow was ousted from her hoaband’s property, a suit by4er to 
ostobUsh bor lien on the property for her dower was governed by ol. 16, 
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5cope of Mt\c\e—(c*»icludtd). 

\ 

S, 1. Act XIV of 18a9, (mix yciirs) but u suit to declare thitt her 
bu»lxiiiid’s landed property wsin subject to her lieu would have been 
goveniod by cl. 12, S. 1 of the Act (twelve yoara). 8 W.B. 51 and 9 

w!r. 818. 


( 8 ) Whole estate charged:— 

Whore a Maboniuclaii, without impigiiorating his estate, charged the whole of 
it by a deed of dower with a certain sum, when demanded by bis wife, 
a suit by his wife to recover the dower was not governed by the limit¬ 
ation provided by 8. 14, Bengal Iteg. Ill of 1708. 6M.I.A. 211. 

(-V. fjj—Suits to establish a lion on immovoivblo property for dower would now 
bo governed by tirl. 18'2. 

Exigible Dower'. 

(1) Presumption is-prompt dower:— 

In the absence of proof to the contiary, the presiiniption is that a dower is 
* prompt and ait. 103 would ajipJy to such a case. 9 A.W.N. 123 (refg. 

in H A. 149 and IF, B.l,.tt. HOtij; 19 W.R. .815 (P.C). 

(3) Suits for money claim and those for lien 

A suit by a Mabuthedan widiiw for a luoncy claini for a dower due to bur and a 
suit by her for a lion on her husband's property for the dower were 
latncd upon distinct causes of uni ion and gnvorued by different periods ,, 
of limitatior.. 8 W.R. .807. 

2.—'Demaaded and re fused.* 

(If Requisites for the starting of limitation 

The-under this article arc (1) a definite demand and i3j a definite refusal. 

A demand alone is insullicieiit. 9 A.W.N. 133 and 88 P.B. 1893. 

k 

(3) Demand for a portion of dower 

Where a portion of her dower was demanded by a Mahomediui wife, limitation 
as to the portion nut demanded will run from the death of her hus¬ 
band and not from the date of demand of the portion. 6 W.B. Civil 
Jtef. 19. 

h 

(3) Prompt dower-commencement of limitation 

In the ease of prompt dower, limitation docs not begin until the dower is de¬ 
manded or the marriage is dissolved by death or otherwise. 11 B.L.B. 
876-T.A. Supl. Vol. 135. \ 

m 

{iy Rejection of application to sne in forma pauperis 

Where an application by a Mahomedun lady to sue her husband in forma 
pauperis was rejected, no limitation tan for recovery of her prompt 
dower. It is only when the application is granted that a demand can 

be said to have hcemnadfi, 24 W.R 163»16 B.L.B. 806 IP.C.). 
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Z. — ' Demanded and retuned,'— 

9 

(6) Refaiftl to pay dower 

Where a Mahomedaii wife iiiodu ao application to the Court for puruiiRsion to 
sue as a pauper to recover her dower and on that occsision her husband 
refused to pay the dctnund, such refusal furnished'cause of suition and 
■ limitation ran from that date under cl. 9. s. 1, Act XIV of 1859, so far 

as prompt dower was concerned. 18 W.R. 37l“5 B.Tj.li. 84. 

(8) Suit by wlto-againit huiband 

(n) A suit by a Mahomedau wife against her husband for her dower was not 
barred under any of the sections of Act XIV of 1859, since the cause of 
action arose only when the suit was instituted and not at any earlier 
period. 2 B.U.C.ll.A.C'. 291. 

(b) In the life'tiiuc of the husband the cause of action for dower does notarise 
until a demaud for it, 2 B.If.C.U.A.C. 29.S. 

(7) Burden of Proof:— 

The defendant, who desires to raise the plea of liiuituitiuii, must allege and 
prove the date on which he finally refust'd to pay the dower ; in tlio 
absimcc of such proof, the allegation in the plaint will stand good and 
the suit will not be barred by limitation. 9 .4.W.N. J22. 

3 .—* When the marriage is dissolved hy death.' 

Balt by hein of a Mahomedan woman 

A suit by the heirs of n Mahomedan woman to recover deferred dower due to 
the latter from her husband must be brought witliin three years from 
the date of lu'r death. 2 B.L.If.A.C. M(Xi. 

(Jeneral- ^ 

(1) Where a Mahomedan widow' in po.><sussion of her husband’s property in lieu 
of her dower is dispossessed by his heirs, the heirs take the estate 
subject to her lien for tlic amount of her dower. 3 if.Li.B.A.C. 175. 

(2 Where, on an application, by a Alahoinedaii woman for leave to sue as a 
pauper for the recovery of dower duo to her, being objected' tp on the 
' ground that she was not entitled to sue as a pauper, she deposited the 

Court-fee necessary for a regular suit, with a prayer that her appli¬ 
cation might bo treated, aud proceeded with, as the plaint in the suit, 
but, by the time the deposit was made* the time prescribed by this 
article had expired, the suit was barred, S. 5 not being applicable to 
the case. 18 A. 206. 

(8) Balt by wife for vecoveFy of money lent to hasbaid■ 

' Where a Mahomedan obtained a loan from his wife on condition that the 
amount would be repaid in the event of a divorce taking place between 
them or out of his effects at his death, a suit to recover the amount 
was not governed by the Mahomedan Law of dower but was gos^^ed 
by three years' limitation calculated from the date of divorce or death 
of the husband. 6 M.H.G. 280. 
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105.—By a mortgagor after the Tbre* yean. When the mortgagor 
mortgage has been satis- re-enters on the mort- 

fied, to recover surplus eol- gaged property, 

lectioos^ received by the 
mortgagee.^ 

^ (Old Acts.) 

[Al t. 106 of Act IX of 1H7I.—Cols. I & 2 same as above: Col. 3—The date of 
, the receipt. 

Aet XIV qf 1859. — Jffo-com^onding provision.'] 

(Votes) 


l.-~* SorplUM eolIectloaB received by tbs^ mortgagee.* 


Balt by mortgagor for sarplui eolloetioBt 

Where the mortgagor deposited is Court certain sums for the mortgage and the 
mortgagee refused to accept it, a suit by the mortgagor, after he 
obtained possession of the mortgage property in execution of a decree 
for redemption, to recover from the mortgagee the excess rents and 
profits collected hy him and the value of trees alleged to have been sold 
< by him, is governed by this article. 4 O.C. 356. 

Old Lew. 


A suit by a mortgagor to recover the surplus collections received by the mortga¬ 
gee was governed by cl. 16, S. 1, Act XIV of 1859; whereas a suit by 
him to recover the mortgaged property was governed by ol. 15, 8.1 of 
the Aet. B.L.R. Sup. Vol. 901=^9 W.R. 187 (P.B). 


Llmltatloa andcr Aot IX of 1871 

Under Act IX of 1871, article 105, the suit was governed by a period of three 
years commencing from the date of the receipt of the surplus profits. 
Vide 6 A. 803 at p. 311 and article 105 of Act IX of 1871. 


106. —For an account and a share Three years. The date of the dissolu- 
of the profits of a dissolved tion. 

partnerlhip<*>. » 

(Old Aota.) 

[Art. 106 of Act IX of 1871:—Samaas above. 

Act XIV of 1859:-~No corresponding provision.] 

(VotM) 

Scope of article. 

(1) Balt for ^elamtioa or for diuolutloa 

AAuitl^y some of the partners of a firm against another partner a^aiao^ 
gageo from him of partnership property, for the patposes of th# firm, 
for a declaration that the plaintiffs were the partners with the mort- 
‘. gagor.partner, that if the partnership had been' dissolved the date of 

^ the dissolution might be fixed or, if it should be held that the partner* 

ship was subsisting, it might be dissolved, was hd4 governed by art. 180 
^ and not by this article. 4 A. 487«*3 A.W.N. 880. 
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Scope of artiele—fcoficludedj. 

t 

(3> Suit for dedarotion and for accounts;— 

A suit for a declaration, that tho plaintiff is a partner with, the defendant and 
that, if the partnership bo found subBisting, accounts might be taken, 
is governed by art. 120 and not by this article. 2 A.W.N. 87. 

f 

(3) Suit by member of joint Hindu family for account of a partnership 

A suit by a brother of a Mitakshara joint Hindu family for an account and 
share of a business alleged to have been curried on by himself and 
another brother (the defendant) would bo governed by this article, 
"" " even though immoveable properties were comprised in the properties 
of the partnership, unless it could be held that the business was carried 
on as a joint family business or unless it could bo held that portions of 
tho assets of the partnership were withdrawn from time to time and 
converted into immoveable property to be owned by the partners as co- 
owners. Per Bhashyam Ayycngar, J. in 25 M. 149 (165)3.11 M.L.J. 
353. 

(4) Reglitration of partnership deed does not save limitation 

fa) A suit for an account of a partnership, dissolved more than three years 
before suit, is governed by this article and not by art. 116, even though 
the deed of partnership might have been registered. 22 M. 14 => 

8 M.L.J. 151 (disUj. 14 Uf. 465=1 M.L.J. 482j. Oompatr 14 M. 465 = 
1 M.L.J. 482 (noted next below). 

( b) But, where a partnership agreeineiit, stipulating for contribution towards 
loHstw in tho busiues.s, has been registered, a suit by a partner against 
his co-partiier to recover his share of the loss, based upon a settloinont 
of accounts betw'Ben the partners, is governed by art. 116 and not by 
art. 64 or this artiolu. 14 M. 465=1 M.L.J. 482. 

/■—‘ Dissolved partnership.’ 

(1) Suit for accounts, maintainability of;— 

Where a partnership is nut dissolved, a .suit tor accounts is not maintainable, 

9 A. 120. 

(2) Suit for accounts of a subsisting partnership 

No suit is maintainable, where a partnership is subsisting, against a' oo-partner 
for tho profits, which had, up to a partionlar time, accrued but a suit 

cau be brought for an account of the partnership. 16 W.B. 141, 

• 

(3) Bait by partner for contribution 

WHiere a partner paid the amounts borrowed on pro-notes for partnership busi¬ 
ness, a suit by him for contribution against other partners is main¬ 
tainable, notwithstanding that there was no adjustment of the accounts 
relating to tho firm. 26 C. 254 = 3 C.W.N. 299. 

(4) Bait by partner for money deportted in firm 

Before a partner is enabled to recover money deposited by him as his share, the 
whole accounts of the firm ought to be taken and the ultimate liability 
of each partner should be asoertained. 21 W.B, 800. 

VU HI 
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I .—‘Dissolved portnpnhlpt—(f!omluded), ^ 

-(5) Suit fov Mtoounte of & pAPtnoMhip fop a fixed topni’ 

A suit for an account of a partnership entered into for a fixed terra, where the 
huHiness was no; uoutiuuod after expiry ot such term, is governed by 
. this article. CU P.K. 1902. 

(6) BupyivU^ paptnePB cAPPying on business uninterruptedly :— 

Where a partnership is determined by deal h and the surviving partners continue 
to carry on the business, this article will be no bar to the taking of the 
accounts of the new partnership by going into the accounts of the old 
partnership, which have been carried on into the new partnership with¬ 
out interruption or settlement. 2!) M. 20. 

(7) Bnlts by representatives of deceased partners 

(a) A suit may be brought by the rcpreseuiulivu of u deceased partner against 

the surviving partner of a linn to recover a share in a sum received by 
the surviving partner in respect of a partnership transaction, within 
the period of lunitatiuii, although a suit lo tolie partnership accounts 
generally would be barred ; and in such suit the defendant might 
deduct the amount, which might bu found due to hiin on taking the 
* partnorsliip accounts, although a separate suit for such account inigltt 

be barred by limitation. G B. C2G. 

(b) S. 17 of the Act will save, from limitation, a suit by the representative of a 

deceased partner for lui account of the partnership business. 20 B. 15. 

(cj A suit by the heir of a deceased purtJier against the surviving partner fur 
an account and sharo of the deceased in Uie partnership assets, includ¬ 
ing the good-will and trade-marks of the partnership business, comes 
within the class of suits dealt witl: under thi.s article, 9 C.W.N. 587. 

(8) Bait by the adopted ion of a deceaied partner:-- 

Where the members of a joint Hindu (Jaiuj family constituted a trading firm 
and one of them died, a suit by the sou, adopted by his widow, for 
dissolution of the partnership and lor rendition of accounts, brought 
within six years from the date of adoption, was within time under 
ar(^. 126 or 127, the partnership not having been dissolved by the death 
of the deceased partner and no di&solution, between his death and the 
adoption, having been proved. 20 P.ii. 1897. 

(9) Suit by Administrator-General for an infont 

Where, pending the minority of the heir of a deceased partner of a firm, Letters 
of Administfotion were granted to the Administratoi-Gtonerol, a anit by 
the latter for partnership account, during' the minority of the infant, 
wiis not barred, since the suit was on behalf of the infant. 3 C.W.H. 
18G. 

(10) Bardeit, of proof 

The defendant, who ploiids limitation, under this article, to a suit for dissola- 
tion of a partnership and lor an account, on the ground that the part¬ 
ners ceased to stand in partnership relation mote than three years 
before suit, is not relieved of his obligation to substantiate his plea of 
limitation by merely showing that the firm had been declared insolvent 
more than tiiree yean before suit. 87 P.B. 1897. 
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• Oeoeral. 

Jnriidiotlon:— 

A suit for dissolution of a partnership oan he tried by the ordinary Civil Courts. 


7 A. 227. 

(N.B.)—See, now, 8. 265 of tlio Indian Contract Act IX of 1872 as anicnded by 
Act IV of 1886. 

iOU Law)- ^ 

(1) A suit for an ncwmnt of a partnership was g*jvernod by six years’ liniita- 
tion under clause 16, S. 1, Act XrV' of 1859. 19 W.U. 277. 

(2j Where, in a partnership business, a statement and settlement of account 
■“■Was made, a suit based upon such settlement of accounts was governed 
by three yetvrs’ rule under cl. 9, S. 1, Act XIV of 1859. 6 W.R. U28. 

(3) Where the dissolution of partnership was admitted, a suit for account and 
for jilaintilT's share of the profits, was governed by cl. 16, S. 1, Aot XIV 
of 1859. 7 W.U. 36. 

(1) Who're, aftjr a parlnorship business was over, the partners settlcxl accounts 
between thorn and a balance was found duo in favour of one of them, a 
suit by the latter to riHiover the balance was not governed hy cl. 16, 
1, .Act XIV of 1839 but by cl. 9, 8. 1, of the Act, since his claim was 
not a parlnorship doinand. 18 W.U. 4G6. 


107. —liy the muuager of a joint Three years. The date of the pay- 
estate of an undivided faini- iiieiit*'’. 

ly for contribution in res¬ 
pect of a payment made by 
him on account of the estate. 


(Old Acts.) 

[Art. 197 of Act LX of 1871.—Ooliiiuu 1 — Bya Hindu JVIanagerof a joiut estate 

for coiitribiiiiuu in res]iec:t of a payment made 
hy him on iin-unit of the eataie. Columns 2 
and 3— .Same ss above. 

.Lr» SIV nf IHSU:- -jVo rnrrespon-(fii(i/ ^rovisif/n. \ 

f.—* The date of payment.’ 

(1) Expenditure and not repayment cause of action: — 

(a)- Whore the manager of a joint Hindu family borrowed money ou his per¬ 
sonal Hcourily aaid spent it for purposes of family necessity, in a suit by 
him for contribution as against the other members, the period of limi- 
tiiliuu will be computed from the datu an which bo expended the 
money and not the date on which he repaid the loan and released his 
security. 20 C. 18. 

, (b} Thu ctauso of action f<ir a Kiiit fur contribution by the manager of a joint 
f.uuily arises on the date on ^Yhicl 1 he made payment oi^ account of 
the joint estate and not on tlic date on which be borrowed money to 
pay oR the debt, originally contracted by him for such payment on 
iiccouut of the family. 0 B.L.K. Ap. 103>*>12 Vv.ll. 194. 

(c) Where a managing member of a joint Hindu family borrows money and 
spends for family purposes and then brings a suit against the-other 
members of the family for contribution, having repaid the loan out of 



864 


Aot XY of 1877 (INDIAN MMITATIOK ACf). [Xfis. 108 & 109 

J.—‘ The date of payment.*—(mncluded). 

his private funds, his causoof action would arise on the date on which 
he originally expended the borrowed monoy on behalf of the family, 
and not on that on which he repaid the loan or gave a bond for the 
amount originally borrowed. 5 & 20 C. 18. , 

ftl) But a suit for contribution against the co-piU'oeners by the Manager of a 
Hindu family, who repaid the whole of a family-debt, is governed by 
art. 01, the cause of action arising when the money is -.ictually repaid 
by him. 8 M.L.H. ‘271. 

(2) Bnit by widow of a deceased member 

Where the widow of a member of a joint Hindu family was forced in execution 
of a decree to pay up more than her portion of the debts contracted for 
the bcuetit of this family, the cause of action for a suit by her to recover 
the excess arose not whun the money borrowed was expended but when 
she was forced to pay up in execution. (> li.L.R. Ap. 101»14 W.B. 
480. 

108 .— By tlio le.ssor iV»r valiio Three years. When the trees are cut 
. of trees out »lowii by his (lown. 

lessee eontrary to the teruis 
of the lease. 

(Old Acta.) 

[Art. 1.08 of Act IX of IH71.—.Same as above. 

Act A'/To/ 1859.—No rorrenpondingproviition.} 


(Votes) 

LeHor’s cult for value of trees cut:— 

Whore a lease was renewed, notwith.sUiiding the fact that the lessee had cut 
trees contrary to the provisionh of the lease, the limitation for a suit 
for the value of the trees cut ran from the broach of contract and not 
from the date on which the lessor came to know of it. 3 W.B.S.C. 
Bof. 9. 


109. —For the profits of When the profits are 

able property belonging to received*’), or, where 

the plaintiff wliii h have the plaintiff' has been 

been wrongfully received dispossessed by a de- 

by the defendant**^ creu afterwards set 

aside on appeal*4>, 
• when he recovers 


(Old Acts). 


possession. 


[Art. 109 of Act For tlie profits of inimovnuble property belonging to the 
IX of 1871. pliiiiitiif wrongfully received by the defendant—Three 

vjiiirs—When tin: profits are TCceived, or where tlie 
plaiiitiff has been dispossessed by a decree afterwards 
set aside on ap])ea1, the date of the decree of the 
Appellate f'uurt. 

•Jc/ XIV of 1859.—Xo vorreiponding provmon.'] 
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(Ifotes) 

Scope of article. 

(1) Receipt of rents immaterial:— 

Under this articlo, a defendant is liable for the mesne profits received by him or 
which ho might have, with due diligence, received during the three 
years before the date of suit and not before; and this period has no 
reference to the time when rents fall duo. 24 C. 413 10 W.R. 

4«G, 17 W.R. 20a and 22 W.R. 120). 

•r i 

(2) Butt by member of Joint family 

fa) A member of a joint Hindu family governed by the Mitakshara law cannot 
sue for a share of profits of the joint family estate, as ho has no definite 
share until partition, nor can a claim for an account of the profits of 
' the joint family estate bn regarded as a claim for m^uie profits. 14 l.A. 

‘ 37 CP.C.)-14 C. 493 (50H). 

(b) But whore the shares are specific and definite, a suit for mesne profits may 
bo instituted. Ifi LA. 71 (P-C.) -10 0. 31)7 i413). 

(3) Crop itealthily carried away by defendant:— 

Where the defendant, while in possession of a certain land under a decree since 
reversed, carried away the crops of that land, a suit for the value of 
the crops so carried away is a suit “ for profits of immoveable property 
belonging to the pl.-untilT wrongfully received by the defendant ” within 
the meaning of this articlo. 4 C, 025. 

(4; Hfsappropriatlon of paddy grown on plaintilTB land 

Per Rampmi, J.:—This article is inapplicable to a suit for damages for mis-, 
appropriation of paddy grown on plaintifT's land. 22 C. 877. 

(5) Preeumptlon agalnet claim: — 

Where the mesne profits siiid to have been due, wen not demanded for seven 
years preceding the date of suit, a presumption arose against such a 
claim. 7 W.R. 73 (P.C).=4 M.I.A. 4:11. 

t.—‘ WrottgfuHy received by the defeadaat,* 

(1) LcMee’B claim for damages 

Whore the lessor prevents the lessee from talyng possession of the property 
leased out to him and a suit by the lessee for mesne profits for the 
period during which he was out of possession is barred by this article, 
the lessee will be entitled to claim damages for breach of the lessor's 
obligation to put bim in possession. 12 M.L.J. 249. 

(2) Suit by UBufructuary mortgagee kept out of poueuion 

Where a usufructuary mortgagee is kept out of possession by the mor^iagor, ho 
is entitled to recover rents and profits received by the mortgagor during 
that period; but he can only recover profits received within three years 
of the epmmenoement of his suit under this article. 2 Bom. L.B. 201 
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«i 

1.—‘ TAretf yesn. ’ 

I 

Frollta for moN than three jeant— 

A claiin for ntesae profits during a period preceding the three years next before 
the filing of the plaint is barred by this article. 10 C. 785 11 

I.A. 88; aOI.A. 155-21 C. 157 (P.C.): 14 M. 328-1 M.L.J. 171. 

3.—‘ When the profits are received * 

(1) Date of receipt of profits:— 

The period of limitation prescribed in this article begins to run from the date 
on which profits have been received. 1 .\.W.N. 13, 10. 

(2) Memo profits—Canse of action:— 

The cause of action for a suit for mesne profits arises on each occasion of the 
receipt of the rent, or profit, by the defendant from plaintiff's land. 
14 A.W.N. 48. 

e 

18) Cause of action at end of year:— 

In a suit for mesne profits, wheie the amount of mesne profits cannot bo 
ascertained till after the end of the year, the cause of action does not 

a “ 

arise till the end of the year. 10 W.B. 48(>. 

(4) Rant falling due annualiy 

Where the pottahs contained no specification of the amount of instalments 
or any provision for interest on arrears falling duo within the year, in 
a suit by an aiictiou-purchascr at a revenue sale to recover mesne 
profits, for the purposes of determining limitation, the rent must be 
taken to be one falling due annually. 22 W.li. 128; 7 W.B. 161. 

(5) ^WTliional partition t— 

Where the parties to a suit, which went up to the High Court, in pursuance of 
an agreement among them, provisionally took possession of certain 
portions of the land in dispute and one of them in the final rectifica¬ 
tion of the shares got raoro than he had held provi.<)ionally under the 
agreement, the limitation for a suit by him for the wimlnt for such 
portion, began to run from the date on which the rightful partition 
was completed. 7 B.L.B. IIS—15 W.B. 38 (P.C.) 

d.—* DIaposaeaaed by a decree afterwards set aside oa appeal .' 

(1) Rcitoration to poucnlifii under Privy Council Decree 

(a) Whore a person is restored to possession under a decree of the Privy Coun¬ 

cil, cause of action for a suit by him for mosuc profits during the period 
he was out of possession, would not arise before the decision of the 
, Privy Council. 6 W.B. 126. 

(b) Where a person was dispossessed of lands uader a judgment of the Sudder 

Court, which whs afterwards reversed on appeal by the Privy Council, 
the cause of aiotiou for a suit by him for mesne profits during the period 
- he was out of possession began to run from the date of the jndgment 
of the Privy Council. 2 N.W.P. 280- 
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4.—*DhpOMt»aed by a daeraa mtterwarda aat tulda on appeal.*—(cmuM.) 


(a> PoMMiioa under deeree oonflrmed on appeal 

Where the decree of a lower Court for 'poeeesBion and future moene profits was 
ooufiruied on appeal bj the l^rivy Coundli the three years mesne pro* 
fits must be calculated from the date of the order of the Privy Council. 
5. C.W.N. 52 tP.C.)- 

(3) Poiseuion disturbed on appeal 

'rbis uctiole docs not apply to a case, where a person obtains possession under a 
decree which is afterwards set aside on appeal by the decree of a 
superior Court and is dispossessed, under the decree of the superior 
Court, by way of restitution ; to make the article applicable he most 
have been dispossessed by a decree afterwards set aside on appeal. 
4 O.C. 355. 


(Old Law), 

(1) Suit tor damages for obstruction to fish:— 

A suit by a person, whoso right to a fishery has been esteibliahod, to recover 
damages from defendants for obstructing him from fishing is not one 
for damages for injury to personal property but for mesne profits and 
was governed by the six years’ limitation under Act XIY of 1859. IT 
W.U. 860. 


(2) Limitation six years:— 

Under Act XIV of 1859 a claim for mesne profits could be decreed for six 
years before institution of suit, the cause of action accruing from the 
date on which they became aanually due. .3 W.R. 88; 5 W.B. 219; 
6 W.B. 78; 6 W.R. IIS ; 7 W.R. 178; 17 W.R. 209 : 1 W.R. 65 ; 83; 
and 8 W.H. 18. 


(3) Commencement of cause of option 

faj- In suits formesne profits the cause of action arose from the date of dis¬ 
possession. H W.R. 68. 

(b) A suit to recover plaintifl's share of mesne profits from a oo-sharer, who 

had received it on plaintiff's behalf but withheld payment to the 
plaintiff, was governed by six years’ limitation under Act XIV of 185B. 
22 W'.R. 255. , 

(c) A suit for mesne profits instituted after Act XIV of 1859 n a me into force 

WHS governed by its provisions, though it was based on a decree for 
possession in a suit instituted before the Act come into force. 3 B.L.B. 
81-12 W.B. 6. 

(4) Ittit by person restored to poseession:— 

Where the plaintiff was restored to the possession of property from which he 
was dispossessed by the defendant, the six years' mesne pre^ts ^der 
Act XIV of 1859 was computed from the date of ouster by the defei^nt. 
17 W.B. 208. 
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[Art. 110 


Aot xy of 1877 (iNDlAK IJMITATION ACT). 

General. 

(1) No necessity for salt for restitution 

No suit neud bo brought by a defendant for restitution, on a reversiil in appeal, 
of an adverse decree, in his favour. He may seek restitution in execu- 
tion of the decree. 13 B. 48.‘>; ‘21 C. 340 & 21 C. 989. 

(2) Bait by co-sharer against iambardar 

A suit by the pIiunlilT, a recorded co-sharer, against the Iambardar and his 
co-shar(‘rK in a tnaluil for the recovery of his share in the profits of 
the nuthal is governed by the three years’ limitation contained in S. 94 
of Aot XU of 1881 (N.W. 1>.). IC. A. .i:13 (F.B.). 

110.—n ’or airears of Three years. Wliou the arrotirn be¬ 

come due.^*^ 

(Old Acts.) 

[Art. 110 of Act IX of 1871.—Same as above. 

.S’. I, cl. 8 of Arl XIV of IHiifi.—To all siii/s for Ihe rents of any buildinya, or 

ftnida (other than anmmary aniia before the 
fte.reiiue avihoritieH nmh-r Ifeynlalion. T, 
183^, of the MttdroH Code) — Three- yeara 
from the tinu'- Ihe iimse. of action aroai‘.\ 

(Votes) 

Reat.* 

(1) Suit by a superior holder against an inferior holder 

A ■ ■ —-is not one for ' rent ’ within the meaning of Act V of 1879 

(Bombay Land Bevenuo Code). The word ‘rent’ is used in the Act 
only with reference to those superior and inferior holders between 
whom the relationsliip of landlord and tenant subsists. So, a suit by 
an Iiiamdar against i» person who was not let into possession by the 
plaintii! or his predecessor in title under any agreement but who held 
lands in the village was held not to be one for * tent ’ and not governed 
by this article but by art. 120. *25 B. .!>5ri---3 Bom. L.R. 135. 

(2) Balt OB a registered lease deed 

(a) A suit for rent based upon a registered lease is governed by three years' 

limitation under this article and not under art. IIG, sinoe it is not a suit 
for compensation for breach of contract in writing registered. 26 A. 138 
(dissenting from 15 C. 221). 

But sec next case. 

(b) A suit for arrears of rent based upon a registered lease is not governed by 
' this article but is governed by article IIC. 4 F.B. 1902. 

(3) First crop assessment made over by Oovemment 

Where the Government having directed certain ryotwari tenants to pay the 
first crop assessment of certain lands to the trustees of a religious insti¬ 
tution instead of to the Government and the trustees sued the ryots 
for reoQvery of arrears personally sgamst the ryots and as a charge on 
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Art. ilO] Act Zy of 1877 (indun lixitation act). 


I,—‘ H9ttt*-~(concluded)f 

the lande, the suit was held not to be one for ' rent' and waagoTemod, 
for purposes of limitationi by art. 120 and not by this article, 26 M. 
760-13 M.L.J. 248. 

(4) Hire of water 

A suit for hire of water is not a suit for real within the meaning of this article. 
171 P.B. 1888. 


(5) MeralB or customary dues:— 

A suit -to recover nu’rais or customary duos payable on account of a Cbattram 
is governed by art. 120 and not by this article as merai is not * rent ’ 
and the claim docs not arise out of a relationship of land-lord and 
tenant. 16 M. 805. 


( 6 ) Road-cess:— 

The word ‘ rent ’ in S. 65 of the Bengal Tenancy Act inolude.H road-cess payable j 
to the landlord by the tenant. 21 C. 722. 


(7) Dak cess:— 

Where dnlc-cess is claimed under the contract by which rent is payable, it must 
be regarded as rent (i. e) as part of what is lawfully payable in money 
for use and occupation of the land h^d by the tenant. 21 G. 132. 


( 8 ; Suit for use and occupation 

Where a lessor all along received rent from the ostensible lessees and, when the 
tenure was sold in execution of a decree to a third person, the lessor 
was not able to recover rent from them any longer, a suit, by the 
lessor against the beneficial lessees, not being one for rent but one 
for compensation for the use and occupancy of the lands demised, was 
governed by six years’ limitation under cl. 16, S. 1, Act XIV of 1869. 
18 W.R. 132. 

Similarly a suit to make the defendant liable for compensation in the shape of 
nnit for the land which ho held in the name of his servant. 16 W.B. 
287. 

(9) Suit tor rent for stacking timber:— 

Where the defendant made use of plaintiff’s land by stacking timber thereon, a 
suit to recover money due or pa^nnent in kind for such use, was of the 
nature of one for ‘ rent' governed by the law ef limitation applicable to 
money claims of that kind. 21 W.B. 124. 

(10) Suit by mor^agee-lessoF against mortgagor-le%Me 

Where the holder of a katum or a usufructuary mortgagee leases the land to the 
mortgagor under an indepoudent deed of lease, the former’s claim for 
arrears of rent is governed by this article. 3 M. 57. 


(11) Suit strictly not tor arrears 

Where a suit for rent of land was not a suit for arrears of rent within the mean¬ 
ing of 8. 29, Act VIU of 1869 (i.e.) such a suit for arrears of rent as the 
Colleotot could have entertained under Bengal Act X of 1869, held, the 
suit, for purposes of limitation, was governed by the provisiemi of Act 
XIY of 1859 and not by Act VIII of 1869 (Bengal). 15 56-28 

W.B. 162. 

vn 119 
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lAt XY of 1877 (INDIAN LIMITATION ACT). 
2.—* When the mman become due .' 


[Art. 110 


(1) When rent fUls due 

Though, in incHst cases, (he point of time at which cent becomes due is the close 
of the {period iu respect of which it is to be paid, still legislation or 
custom or express contract or the spcoiiU circumstances of any case 
may make rent become due at some other time. The falling due of 
rent means the ^ling due of an ascertained rent, which the tenant is 
under an obligation to pay, and which the land-lord can claim and, if 
necessary, sue lor. 14 M.L.J. 1—6 Bora. L.R. 241 —S C.W.N. 162 
-27 M. 143 IP.C.) 

(2) Airear of rent-Bengali year:— 

A suit for arrears of rent brought more than three years from the last day of the 
Ijangali year in which the arrears fell due was barred by limitation. 
23 C. 191. 

(3) Bolt by Zemindar against assignee of putnidar:— 

Where n Zemindar failed to realise the whole amount due under a decree fi»r 
• rent against the auction-pumhascr of a p'lilni tenure, a suit by him 

against the assignee of the pnlt:i<lar, who was in possession to recover 
the unrealized portion of the decree amount, was barred, inasmuch as 
it wa.s brought more than three years after the arrears became duo, 
whether the Bengal Act VIII of 1869 was held applicable or whether 
this article was held applicable, ft C. ij.R. 02 {disfiiujuishing 18 W.R. 
1.32). 

Suits under Speciid & Local Acts. 

(Bengal Acts). 

(1) Rent suits under Bengal Act YlII of 18BS (Tenancy):— 

(nj There is one period of limitation prcj^cribed for all rent suits under the 
Bengal Tenancy Act, whatever the form of the lease may be or whether 
the lease is registered or not. 17 C. 469 (distinguvilnng 15 C. 221 & 
3 M. 76). 

(b) See also, 19 C. 1 (F. B.), where a rent suit, based on a registered lease, 
has been held to be governed by the Tenancy Act. But, if the regis¬ 
tered lease be for building purposes and for establishing a coal depot, 
the Tenancy Act would not apply, the lease not being one for agricul¬ 
tural or horticultural purposes. 19 C. 489. 

(2) Byot, definition of 

The term ' ryot ’ in the Bengal Tenancy Act (VIU of 1885) does not exclude a 
person, who has taken land for horticultural purposes. 21 C. 129. 

(8) Butt by landlord against putnidar i— 

Whore a putnidar, who hod been dispossessed by the landlord, obtained posses¬ 
sion and mesne profits for the period ho was out of possession through 
Court, a suit by the landlord for rent, tor a period mote than three 
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^ Baits oader Special ft Local Acts. — (coficluded). 

yearn from the date on which the arrears fell due was barred by limi> 
tation, though the auit was instituted within throe years from the date 
of delivery of possession to the putnidar. 23 C. i03. 

( 4 ) Rent at excess rate:— 

A suit for-lU per decree of Court is governed by art. 2 (b), Pt. I, Sch. 

iii of the IJoiigal Tenancy Act (VIII of 1885). 17 C. 251. 

( 3 ) Suit by assignee of arrears:— 

A suitTVy'an assignee of arrears of rent from a landlord is not governed by art. 2 
of Part 1 of Sch. iii of Act VIII of 1885 (Bengal Tenancy) but by this 
article. 4 C.W.N. G05. 

Act VIII of 1869 (Bengal.) 

The last day of the third year from the close of the year in which the rout be¬ 
comes payable is the last day on which a suit for arrears of rent must 
lie brought under S. ‘20, Bengal Act VIII of 1809. 6 C. 325»>7 C.L.R. 
342 (F.B.), oreiTiiUmj 5 C. 71.3-0 C.L.R. 49. 

Act X of 1850 (Bengal.) 

(1) Suit in Collector’s Coart;— 

The limitation applicjiblc to a suit for rent brought in the Collector’s Court, 
under this Act, was that provided by S. 32 of the Act and not that pro¬ 
vided by Act XIV of 1859, the special provi.sion8 of the Rent Act 
not having been repealed by the general Tjimitation Act. 15 B.L.R. 
Gt) (Note)-19 W.R. .5. 

<2) Suits for rent — Act X of 18 S 9 (Bengal) 

Suits for arrears of rent under this Act were not aflooted by Act XIV of 1869. 
‘2 W.R., Act X Rulings, 21. 

M 

(3) Suit for arrears at enhanced rate 

A suit for arrears of rent at an ouhancod rate after .lotice may bo brought 
without gutting a decree ostabliBhing the pbiiutiif’s right to enhance. 
0 W.R.. Act X Ruling!., 77. 

Reg. II of 1805 (Bengal) 

Non-payment of rent for sixty years 

Under cl. 3, S. 3. of the Regulation, a .suit for rent was barred against a person, 
who unuld show peaceable possession, without payment of rent, for 
more than 00 years. 5 W.R. 1 (P.C). 

Commencement of time 

(1) In a suit for arrears of rent, the three yean. ’ limitation was reckoned not 
fiou) the dates of instalments, but from the last day of the year, in 
which the arroar became due. 3 B.L.R. Ap. 72 = 11 W.R. 637. 

(2 1 Where the sale of a pnhii for arrears of rmit was sot aside on the ground of 
irregularity and the putnidar was put in possession thereof, the cause 
of action for a suit by the Zemindar to recover the arrears of rent, for 
which the pnhiee was sold, must bo taken to have accrued wbeu the 
posBeBsioD was restored. 11 W.R. $ (P.C). 
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Suits under Eent BMovery Act VIII of 1865 (Madras) 

( 1 ) Bull for rent after tender of r^gtetored pattah 

A suit for rent after tender of ■i’t^Bteiodpattah, under tfaie Act, but refused by 
the tenant, is not governed by art. 116 but by this article. 13 MJj.J. 
485. 

(2) Commeneemejit of limitation 

f'o) In a suit for arrears of rent due under a deoroo under S. 10 of the Act, the 
period of limitation in this article connncnoog from the date of tho 
decree. 17 M. 325 -4 M.L.J. 5. 

(b) In a suit for rent, the cause of action, with reference to limitation, 

luscrues on the date on which tho rent is paj^ble by custom or contract, 
irrespective of whether pattah has been tendered or a suit to enforce 
aocoptanoe of pattah under tho Act is pending. 22 M. 248. 

(c) Hee, also, 14 M.L.J. 1 (P.G.} under Heading No. 2, sujtra. 

General. 

Whether suite for rent oan be saved from limitation:— 

^ Where a Zeminda/ brought a suit for arrears of rent against the obsiguees of 
his ymfni lessee, not upon the basis of the pufNf loane but for use and 
occupation, treating the tenants as men' trespassers and the suit was 
dismissed, a subsequent suit by him against the tenants for rent of the 
same year, brought more than three years after the last day of the year 
in which the arrears became duo, was held barred, the pendency of tho 
previous suit not saving limitation. .3 C. C [disfinpaislrinj 12 M.I.A. 
244-2 B.L.B. 10 (P.C.)] 

Nor will the pendency of a suit for enhaucemeiit of rent save limitation. 3 C. 
791. Nor will a suit for khan possession instituted by mistake ; 3 C. 
817 ; nor will a suit for setting aside a piUni and for recovery of fe/uix 
possession ; 12 C. 268 ; 17 C. 251 { nor will tho pendency of a suit for 
ejectment; 9 C. 265=12 O.L.R. 129 (P,G .)=9 I.A. 82 ; nor wiU tho 
pendency of a suit to enforce aucG])tancc of a pnttiih under Madras Kent 
Recovery Act VIII of 1866 ; 22 M. 248 A 22 M. 249 (Koto). 

But see 8 C.W.N. 1 (P.G.), where it was held that tho pendency of a suit for 
enhancement of rent brought within three years after the date on 
which tho rent became due saved a suit for rent from limitation. 

hee, also, 14 M.L.J. 1=27 M. 143 (P.G.), (ajjprovitiff 17 M. 225 and overruling 
19 M. 21), where it was held that the pendency of a suit for enforoiug 
aeoeptance' of pattah does save a suit for rent from limitation. 

(1) Butt by intermadiato land-lord adninit leuoo:— 

Where a lessee fails to pay rout to the superior laud*lord as 'Covenanted for in 
the lease deed, the immediate land-lord is entitled to recover, from the 
t lessee, substantial damages for brrach of the contract to pay rent to the 
superior land-lord. 11 C. 221. 

(2) Jfnetidletlott of 8. C. Gourti 

(a) A suit by au assignee of arrears of rent, after they fdl due. to recover the 
sum due, is a suit for ‘ rent ’ and as such not oognisable by a Court 
of Small Causes. 27 C. 827 - 4 0.W.N. 857 (P.B.) 
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General—^ eoneludod). 

(b) Cmnpare 2C C. 338, where the aasipiee from a tenant was, undertbe terms 
of the assignment, held not ^able to the land-lord for compensation 
for the use and occupation of the premises after the determination of 
the lease, because there is no express tenancy between the plaintiff 
and the assignee from the tenant. 

(3) Burden of proof: — 

Wfaerf^ in answer to a suit for rout, the defendant pleads limitation, the plaint¬ 
iff must call evidence to show that the suit is in time and he will not 
be allowed to remedy the defect in second appeal. 8 M.L..T. ‘iOl. -2*2 
M. 250 (Note). 

(O/J Lah'.) 

Louee'i covenant to pay a creditor-Lessor’a cause of action:— 

Whore a lessor covenanted with his Igskcc that the latter should, out of the 
rents due, make certain payments to the creditor of the lessor and the 
creditor, who was not fully paid, brought a suit and obtained a decree 
against the lessor for the balance still due, the cause of action for a 
suit by the lessor against the lessee arose from the date of the latter's 
breach of contract. 10 W.il. 8(1. 

A suit for arrears of rent was governed by three years’ limitation provided in 
S. 1, cl. 8 of Act XrV of law. 7 M. H .C. 242. 

111 .— By a vendor of immuveablo Three years. 'I’Jk. titno fixed for 

property to enforce Ills lien’coiupletiiig the sale, 

for unpaid purchaso-Tnoney. or (where the title i.s 

acoopted aftor the 
t iuio fixed for eoiuple- 
t.ion) the date? of the 
accoptance. 

(Old Acts.) 

[Art. Ill of Act IX of J87J.—Same as above. 

Act XIV of 1859.—No corrtiftponding provisioH.] 

(Iffotes) 

/,—* To enforce bis Hen.' 

(1) Balt to enforce lien agelnet property 

^( 1 ) A suit by a vendor of immoveable property to enforce, against the property, 
his lien for the unpaid purchase-money under 55, Sub. S. i (b), of 
the Transfer of Property Act, 1882, falls under art. 132. 21 A. 454 
{following 16 B. 48 and 22 B. 846 and dixsentiitg from 21M. 141;=?7 
M.L.J. 275). 

(b) Unpaid purchase-money is a charge on the property in the han^ofthe 
vendee, and a suit to enforce it falls under art. 132. 16 B. 48 } see, also, 
23 B. 846. 
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/.—• To eatorce Ms • 

(c) But a suit to enforce the vendor's lien (or unpaid purchaso-money is go¬ 
verned by this article and not by art. IHi whether the lien is songht to 
be enforced personally against the veiidce or againat the property sold. 
21 M. 141; 7 M.L.J. 276 ; 10 M.L.J. 349 and 24 M. 233. 

‘ fdj In 24 M. 2.33, the sale-deed, which was registered, stated that thepurchase- 
nioney had Ixion jwid though, in fact, it had not been. It was hold 
that art. 1 l(i was not applicable to the suit. 

fc) Where, however, a sale-deed, which is registered, contains the contract of 
sale, which preceded the actual sale and contains a recital to the effect 
that the price bad been paid, though, in fact, Jt hud not been paid, the 
registered deed of sale was held to be a contract notwithstanding the 
fact that the vendee did not sign the deed and the suit for recovery of 
unpaid purchase-money was held to be governed by art. 116. 2.3 M. 
55. 

( f) It is permissible for the contracting parties to enter into a collateral 
arrangement as to the payment of the purchaso-money, though the 
deed recites that it had been paid. 22 A. 370 (P.C.)<b27 I.A. 93. 

(2) Puyiuent of part of purehuBe-money 

From the monioiit the purcha.ser pays a part of the purchasomoiioy, ho has a 
lien on the property to that extent, which lien can bo lost to him only 
by reason of his failing to carry out his part of the contract. 23 
B. 66. 

(3) PerBoiial remedy:— 

Suit to recover unpaid purchase-money from the vendee pcrMoiially is governed 
by this article. 22 B. 646. 

(4) Difference between a itatutory charge and a charge of a Court of Equity 

A charge, which an unpaid vendor obtains under the Transfer of Property Act 
is different in its origin and nature from the vendee’s lien given by a 
Court of Equity. The former is a statutory charge and can bo ex¬ 
cluded only by a contract; whereas the latter can be modified to suit 
the circumstances of the ciusc by a Court' of Equity. 31 C. 57 (72) ■■ 

8 C.W.N. 41 (P.C.). 

Compare 7 A. 502, (PX.) noted under art. 65. 

f5) Vendor’s remedy where he has given possession 

A vendor of immoveable property, who has given possession to the purchaser, is 
not entitled to have the contract of sale rescinded and get back the 
property, because the consideration is not paid. His only relief is to 
sue for the money and he has a lien on the property. 8 B. 172. 

(6) Bight of vendors creditor to enforce the lien 

Though there is a lien on the property for unpaid purchase-money, in the case 
of an unpaid vendor, the vendor’s creditor is not entitled to enforce 
that lien. 11 C.L.B. 389. 



MB.iiaftllS] Act XV of 1877 (INDIAN uxrcAVioN act). 87:> 


/.—* To eniorce his Uea,'^eonduded), 

• 

i’ll Vendor’s defence to wi notion by vendee:— 

Where the vendor is, notwithstanding the Bale, in posBotssion, and the vendee 
sues to recover possession at a time when the vendor’s title to sue for 
unpaid purchase-money might have been barred under this article, the 
vendor may retain possession and refuse to deliver it up unless and 
until the unpaid purchase-money is paid up; liecauso, though the 
remedy of the vendor to recover the purchase-money might have been 
barred, his right might not have been extinguished. 27 M, 28. 

• • 

113, — For a call by a Com])aiiy^*^ Three yemn. Wlion, the call is pay- 
registered under any Statute able, 

or Act. 

(Old Acts.) 

[Art. 112 of Act IX of 1871.—Same as above. 

Afi XIV of 1859.—No eorrenponding provision.] 

(Votes) 

I.—* Por a call by a Company.* 

Suite by CSompany and those by Liquidator:— 

Suits by a regi.stored Company against a share-holder for the amount of calls on 
the shares taken by him are governed by this article; but suits by the 
Liquidator, after winding up, are governed by art. 120. 1(30 P.L.K. 
1903 ; 10 B. 483 (487). 

Bolt by liquidator against share-holder 

A suit by a liquidator against a share-holder for the amount due in respect of 
his shares must be brought within three years from the date bis name 
is entered in the register as a share-holder, the debt not being recover¬ 
able until ho is registered as a share-holder. '*7 H. 469 and 472. 

Liability of share-holders:— 

Uhare-holders arc liable to contribute, not only in respect of calls made before 
the winding up, but also in respect of unpaid calls made before the date 
of the winding up, whether barred by limitation .‘tt th.at date or not. 
{See B. 61 of Act VI of 1882). 20 B. 664. 

H3,—For specilic performance Three yexrs. The date fixed for the 
of a coiitract.^*^ performance, or, if 

no Ruch date is fixed, 
-when the plaintiff has 
notioe^*^ that perform¬ 
ance is refused. 

(Old AotB.) 

[S. 113 of Act TX of 1871.—1st & 2nd Coin.—same as above. 3rd Col.—when 
• the plaintiff has notice that his right is denied. 

Act XIVof 1859.—No eomaponding jtrovinon, the provieUm approaching 
nearest being that coiUained in cl. 9 of 8. 1.] 



^^76 Act AY of 1877 (ikdun UHrrATioir act)* [Art. 118 

(STotes) 

/.—* Specific pcrtormsBce of a coatrmeU* 

A.—Bniti baaed oa awarda 

(1) SUIT TO ENPORCK AWARD 

(a) A-Js uot a Huit to enforce a contract within the meaning of this 

Act, the word ' contract ’ in this article being used in its ordinary 
sense. Art. J44 is applicable to such a case. 23 M. 598n>10 M.L. 
J. 208. 

(b) A-is nut a suit for specific pcrfomianoe of contract falling under 

this article; an award not being a contiiust but a decision of a tribunal 
constituted by the parties. 28 A. 285; 23 M. 503. But see 16 A. 3 
tinder No. 5 infra. 

(c) A-—is not governed by this article. 7 O.C. 3(»0. 

(d) A——may be brought within the throe years provided by this article, 

an award being a contract. Ti.R.K. (1897-1901), 293 (295). 

(e) Hoe also, Ibid, p. 481 (486) where it is held that an award may be viowod 

os a contract by virtue of S. 30 of the Specific Relief Act. 

(2) SUIT BETWEEN PARTIES TO AN AWARD 

An award declared that, in accordance with an agreement between the parties, 
they should transfer the oiio to the other, different portions of the 
property which was the subject of dispute. A suit by one of the 
p.'irties for the recovery of the property agreed to bo transferred to him 
held governed by this article and not by art. 144 . 26 A. 497. 

(3) SUIT FOR LAND, BASED ON AN AWARD:— 

A .suit for recovery of land assigned by an award to one of the parties is not 
governed by this article but by art. 144. 2 U.B.R. (1697-1901), 446. 

(4) SUIT TO PILE AMENDED AWARD 

Where, in the course of proceedings to enforce an award under S. 525, C.P.C., 
the Court, finding the award to be vague, remitted it to the arbitrators 
for reconsideration, luid the Chief Court refused to file the amended 
award, on the ground that the award was vague and the lower Court 
haff no power to remit it for reconsideration, the cause of action for a 
subsequent suit biisod upon the amended award was the same os the 
cause of action for the application to enforce the original award, and 
the suit being in time from the date of the amended award, was not 
barred. 67 F.R. 1889. 

(5) SUIT POE MONEY DUE UNDER AWARD 

A suit for recovery of a sum of money made payable, under on award by one 
party thereto to another, is governed by this article, for purposes of 
limitation, road with S. SO of the Specific Belief Act. 16 A. So, 13 A. 
W.N. 179; set! also 5 A. 263.=i8 A.W.N.'16. But see and eoti^re SS A. 
. 285 and 23 M. 593 under No. 1 supra. 

(6) CBEDITOB HAS NO FRESH CAUSE OP ACTION ON AWABD 

. An award on aai arbitruition providing that a certain specified debt due by the 
deceased should be paid by certain persons amongst the heirs* will not 
give the oreditoc a fresh cause of action, but at most a fresh starting 
point for limitation. 17 A.W.N. 144. 
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Art. lid] Act Ay ot I8t7 (indiak uMiTAVioif act). 

, 1.^* specific pertormmaee ot m coatnust.*— (continued). 

B«—Suit to enforce partition-arrangement 

Where, in a piirtition-proceeding between oo-sharers in a village, it was agreed 
that, if a grove of one co-sharer was allotted to another oo-sharer, the 
first co-sharer should give the other oo-sharer land to the extent of the 
grove, a suit by way of compensation, for land to the extent of the 
grove allotted to one of thorn, wan held governed by this article, the 
cause of action arising when the plaintiff had notice that the defendant 
' refused specific performance. 5 O.C. 140. 

C>—Suit baaed on a compromise i— 

This article did not apply to a suit to recover possession of land, where the 
claim was based on a compromise offeoted in the course of a previous 
litigation between the parties, but art. 145 (144) applied since the suit 
was for ‘ immoveable property.' 25 W.I^. 521. 

D. —Suits based on sales:— 

fa) A suit to have ' a sale-deed executed and completed’ and for poBsession 
of the property, is governed by this article, and not art. 144, it being 
essentially one for specific performance and the right to possession 
springing out of the contract of sale. 6 A. 2})1=:4 A.W.N. 42. 

(b) This article is inapplicable to a suit by a vendao of immoveable property, 

(who has not paid part of tho consideration), to assert bis proprietary 
right in tho estate making tlus dakhil kharij rosistanco his cause of 
action. 6 A.W.N. 96. 

(c) At the date of a sale, the vendor had not been iu possession but his title to 

possession had been adjudged by a decree, which was then under appeal. 
The sale-deed did not contiiin any agroement on his part to deliver 
possession. A suit by tho vendee for possession, after the vendor 
obtained possession, held governed by art. 136 or 144, and not by this 
article. 2 A. 718. 

E. —Suit to enforce execution of a kabuUyat 

Where a suit tor khfts possession by the plaintiff was compromised and dis¬ 
missed, on tho defendant undertaking to execute a to plaintiff 

for a term of ten years and a subsequent syit by tho plaintiff for ^eet- 
ment also failed, the present suit for specific performance of the eon- 
tract to execute the kabuliyat brought within throe years fram the 
date of refusal to execute it was not barred. 6 O.W.N. 96 (short 
notes). 

F. —tuft for ipeoifle performance of agreement to grant pattah 

A suit for specific pertormanoe of an egreement to grant a pattah when raguired. 
would be in time, if brought within three years from the tima irhen 
the plaintiffs had notice that their right was denied. 6 0. 176ai2 0. 
L.B. 968. 
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Act X¥ of 1877 (INDIAN MMiTA'tiON act). [Art.ll3 


I.—'* specific performmnce of a contract.'— (continued). 

0 .—Suite baled on MortgaSei:— 

(1) SUIT BY MORTGaGTUE FOR POSSKriSlON 

(a) A-of tht! mortgaged property based on a covenant in the mortgage- 

deed to the efloct that he should tiike posKCSKion in case the mortgage- 
money wjiR not jKiid by a certain date, held not govumod by this article, 
but by article 135. 96 P.R. 1390. 

fb) Similarly, where, notwithstanding the recital in a deed of mortgage that 
possession bad IsHin given to the mortgagee from the date of tho deed, 
possession was not actually given, a .-luit li) the mortgagee for iiosses- 
sion of the iiro^ierty niertgagod is not governed by Ibis article, hnl by 
art. 135. 13-1 P.B. 1K.S3. 

fcj A———, v.horc the mortgagor liii\ iiig agreed to put the. former in posses¬ 
sion sabscqucntly sold it to a third person, was, though a suit within 
this article, none tho less one under art. 135 and held govorued by tho 
twelve years’ limitation. 4 A.W.N. 

(2) SUIT FOR BALANCE OF MURTfiAOK-MONUN': -- 

• Suit by the niortgag-jr agaiust the moi'lgagce for balance of the morlgage- 
moucy due from the latter to the former as consideration for the mort- 
gugo is not govoracd by this arliele. 13 .V. 'iUO. 


H.—Suite baled on leaiei 

(1) SUIT BV ASSIGNEE OK LESSEE l-’OR SPECIFIC 1‘ERFORMANCE : - 
See 5 C. 932=7 I. A. 1U7 (P.C.), as to the right of the assignetis of a lessee to 
bring a suit against the lessor for speeilie perforinanee. 


(2) RIGHT OF LESSEE’S REPBESJ^NTATIVl'iS 
PERPOmiANCE 


TO SCE 


FOR SPECIFIC 


Where the grant of a lea-sc was made in couriiduralion of tho grantee’s conduct¬ 
ing a suit, the right to enforce spoeifie. perforinanee will ccaso to uzist 
under S. 23, Specific Belief Act, Mpon the death of the gnuiteo, w'ith- 
out performing his part of the coiilraet, the personal cpiality of the 
grantee being a matorial ingredienl in the contract. 'I'he right will 
also be lost by reason of the delay and ladies of the grantee iind his 
successors. 7 C.W.N. 229. 


!•—Suit by party to an exchange 

A suit for the recovery of equivalent land by a party to an exchange, who was 
dispossessed from a portion of the lauds ho got or. exchange, the suit 
licing based on a covenant in the deed of exchange for making good 
lands lost by dispossession, is governed by this artide, tho cause of 
sH-.tion accruing from tho date of eviction. 11 A. 27 (F.B.)»8 A.W.N. 
254 ; 9 M.L.J, 137. 

—Claim baled on equitable prinelplei 

Where an uncle and nephew concributed their earnings to a common fond in 
pursuance of an agroemont between thorn to do so, a suit by tho 
nephew to recover his share in the fund so accumulated is not governed 
by this artide but by art. 12U, since the claim is one to bo dealt with 
on equitable prindples and apart from any question of contract. 23 
M. 68S. 
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Art. 118J Act XY of 1877 (ixdian limitation act). 

, /■—‘ Specific performance of a contract.’ — (concluded). 

K.—Agreement not a trust 

A transaolion aniuuntiug to a trust at all, nor to a ‘ trust for any specific 
purpaso,’ hut to uu agrocmoiit capable of being specifically enforced, 
would bc! governed by this article. 2 C. 32.1. 

2. • When the plaintiff has notice . refused.’ 

(1) Mortgagee's right to enforce right of pre-emption:— 

Where certain property was niortgagud with a right of pre-emption in favour of 
'' ■ the mortgagee, and the mortgagor, notwithstanding, assigned the equity 
of redem])ljoii tr> a third |jorsou, the cause of action for a suit by the 
mortgagee to enfurco his right of pre-emption arose when the right of 
pre-emption was iiifringod by tho assignment of the equity of redonip- 
(ioii. Per llhashyam Aiyangar, J., in 24 M. 449. 

(2) When cause of action arises:— 

In a suit for specific pcrforinanco, no eaiisi; of action arises until demand. :■] M. 
H7 (disliiiffiiisliiiid 7 M.ll.C. 219). 

General. 

( 1 ) Suit for possession on sale deed being executed 

Where a .suit for spucifli: porlorniancc of a contract of sale was decreed in favour 
of the plaiiitilT in tlio suit and owing to the failure of the defendant tho 
I'oiirt exerutod a sale deed, a suit by the same plaintiff to recover 
possoshion of the property on the strength of tho deed of sale was not 
barred by tho provisions of S. 43, C.P.C. 18 H. 637. 

.Such a suit i-; barred by S. 4.3, C.P.O. 22 ^I. 21. 

(2) Plea of delay in second appeal:— 

Wfae.ro ail objection as toj'.bo delay in bringing a suit for specific 2 >ci'formaucc 
was not taken up in liic lewer Courts, such objection will not bo enter¬ 
tained in second appeal. Ju C. ICKil. 

(3) Suit by creditor against debtor on sale falling through—Limitation 

A suit by a creditor, who iiccejitcd a debt, originally, as consideration for a sale, 
for recovery of the debt on fiiilnro of tho side, would bugiu to run from 
tbc date when the original dnbe became due, and not from the date of 
the. failnro of the coiitnict of sale. 8 A. 214. 

( 4 ) Second suit for deposit on dismissal of first snifa for specific performance:— 

A second suit for rcliirn of tbc dupo.sit money, the first suit for specific perform- 
.inee of a eontraci having failed, is governed by the three years’ limi¬ 
tation. time beginning to run from tho date of the first suit. R M. 

I...r. 61 . 

(.Old Law.) 

Where the plaintitl and tho principal defendant entered into a contract, where¬ 
by the latter undertook to admit tho former to a share of the property 
of his adoptive father, a .suit by the plaintiff for specific performance 
of the contract ‘ivas governed by ol. 9, S. 1. Act XIV of 1®>9. 12 
W.R. 22, 




480 ^ Act XY of 1877 (isdian limitation act). [Art. lil 

114.—For the rescission of aeon- Three ym. When the facts ontit- 
traot.^'J ling the plaintiff to 

have the contract re¬ 
scinded first become 
known to him. 

(Old Acts.) 

[Art. 118 of Act IX of 1871.—Ools. I & -—yiiiiie hs above. Col. 8 :—When 

the coiitJ-Hct is executed by the plaintiff. 

Act XTV of 1859. —A'o correnponding provision.^ 

(Jfotee) 

Scope of article. 

(1) Balts by third parties k 

This article obviously reiers to the rescission of coiitriwts as between promisorti 
and promisees, and not to suits by third parties to have an inetrnmont 
cancelled or sot aside. 8 A. 84G (646y<-il A.W.N. 05. 

(3) Bait by a rsTersIoner 

' A suit by a reversiouor to recover an occupancy tenure ou the death of a widow 
from a defendant who sets up a purchase from the widow, does not 
fall under this artido, the object of the suit not being a rescission of 
the contract. The article applicable is 141. 141 P.B. 1882. 

/.—* For the rescission of a contract .' 

(1) Beetiiieation of instrameat 

A suit for the-^is not governed by this article. Soe Mitra’s Limitation, 

p. 935. 

(2) Beotillcatlon of a deed of trust 

A suit against the administrator, with the will annexed, of a deceased testator 
for the rectification of a deed of trust on the ground that it did not 
conform to the provisions of the will under which a charity was estu- 
blished, is governed by art. 120, and not by this article. See 18 B. 561 
(at p. 562) cited in Mitta’s Limitation at p. OS.*). 

(3) Award of a Tawgaang 

The essential condiluii necessary for the application of this article is that there 
is a contract between the parties which can be rescinded. An award by 
a Yawgamig is not such a contract. 3 U.B.B. (1892-1B96), 475 t478). 

(4) Salt for property covered by an award 

Tlte linutation for a suit to recover possession of certain property covered by an 
award brought about by coercion and undue influence, which award 
dispossessed plaintiff, would bo three years, whether the award be treat¬ 
ed as a contract under this article or as a decree, tuider art. 95, or as on 
instrument not otherwise provided for under art. 91. 2 U.B.B. (1892- 
1896), 470. 



Art. 110] Aot XY of 1877 (indian liihtaiton act). 

General. 

Defendant aot affected 

The defendant, who is not suing to rescind a contract but who is only defend¬ 
ing an action on the ground of misrepresedtation, will not bo affected 
by this article. 1 C.W.N. 869 (888). 


115. —For compenHation for the Three yemn. 
breach of any contmet, ex¬ 
press or iinplied^'^ not in 
writij;jg registered/^' and 
not herein specially provid¬ 
ed for.f*' 


When tlie conti-act is 
brokei/^^ or (where 
there are successivt; 
bi’otwihes)^®' when the 
breacsh in respect of 
which the suit is insti¬ 


tuted occurs, or 
(where the breach is 
continuingy®^ when it 
ceases. 


(Old Acts.) 


[Art. 115 of Art 
IX of 1871. 


J?. /, «l. 9, of Act 
XIV of 1959. 


b'or the breach of any contract, express or iiunlied, not in 
writing registered, and not herein speciallv provided for 
—'Pliree years—When the eontract is broken, or (where 
there are auoceas've brenebes) when the breach sued for 
iK'Curs, or (where the In each is continuing) when it 
ceases. 

* o i s 0 * 

or f'tr the hrearh of any cowlmc/— ifne jn*riod of three years 
from Ike li>ne when the deht herame due or when the breach 
of conlrctnt in re»im-l of which the suit is brought first took 
plaee, unless there is a written fnigagement to pay the 
money ler^. or interest or a contract in toriting signed by 
thi parly to bo bound thereby or by his duly authorized 
agent.^ 


(Ifotes} 

i,—•Breach of contract express or Implied.* 


(1) Salt for money due for supply of stores 

A suit for the recovery of money due from the defendant for the purchase of 
stores &e., would be l>arred, if brought more than three years after the 
termination of the plaintiff’s agency or after the last supply by the 
plaintiff as purchasing agent, if this article is held to apply. 14 0. 3S6. 

(9) Inlt by loHor against lessee 

Where, in pursuance of an agreement between lessor and lessee, the latter was to 
pay every year out of the rent due to the lessor a certain sum to the 
lessor’s creditor, and the lessee made oertaiD payments only, the cause 
of Botiou for a suit by the lessor to recover from the lessee the balance 
of the debt still due to his creditor accrued on the date on whiqh the 
defendant failed to pay. 10 W.R. 80. 
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jiot XY of 1877 (INDIAN LIMT'I’ATION ACX). [Aft. 118 

‘ Breach of contract express or implied* — (coniinued). ^ 

(■^) Contract to deliver op factoriei and indigo: — 

Whcra, on si lease of ci-i-tiiiii indigo factories being sot aside, the lessees iigreed to 
give uj) tlio factories and the indigo manufactured by them on condition 
of their doposif. being returned to ilieui, a suit to recover from them 
the fae.loruis end indigo was n suit for damages for breach of contract 
to deliver tlic.iu up. !i W.R. 8(17- 

(4) Contract by partners.— 

Whore the working partiu'rs <if a tirju uuderliK)l{ ti» be liable for any outstand¬ 
ings in respeei of goods sold on crcdii, ibesaloof goods on credit by 
thorn was not a breaeb of corilrncl. 1‘J W.lt. ‘i77. 

(5) Suit for damages - No express contract • 

Whore the plaiulill' ropaired I he defeiidimt.’'. luiiigalow and there was no 
contract as to tliR amount lo be iwid for tli * ivpiiirK,^a suit by the 
plaintiff tfi recover llic repair-ohargi's was held governed by the six 
years’ liiniUtion. 9 Horn. ll.f’..\.('. ASU. 

(fJ) Suit for damages for defendant's marrying plaintiff’s deceased brother's 
* widow;— 

I’lainliff’s suit for daiiisiges in cousei|Ui;uee of ilii’ def«‘iriiaut's having married 
his (plaiiUifT's) deceased brother’s widow, buing baved on a well-rccog- 
nized cnsioni in the coininniiily to which i.hi; parties belonged, to pay 
the expenses incurred by the widow’s deeeased husband's family, is 
governed by this article, a A. ano.:! A.W.N. 7. 

(7) Loss of goods seat by Railway 

A suit against a Itailwny Ooiiipany for loss fif goods, where there is no contract, 
is governed by art. 80. since the cliiini is ba.xed, not upon cuiiinict, but 
upon an alleged negligence or want of projier care on the part of tlic 
dtifondaiit. ;t AT. ‘J4U. * 

{N.B.) ~Jn this case the defendant ('oiiipiiny was diffcreiil from the one to 
whom the goods were consignor for carriage. (./. Nos. 1 to i under 
Ilcvvding 3, at p. RK-I injni. 

(8) Damages—Post diem interest 

Cose in which the Privy Council held that, whcic a deed of n;iortg.agc does not 
expres-^ly provide for payment of interest after the date fixed for pay¬ 
ment of the. principal, the itiorfgaecc will be entitled to interest by way 
of damages as long as the principal remains unpaid, Ihero being a 
breach of •contract during Iho period of uon-pajunent of the principal, 
and that such damages may be recovered for six years prior to suit. 
19 A. a9=a.'l LA. 1.88 (P.C.). 

(9) Breach of contract to supply kankar 

\ suit to recover the difference between the sums advanced on a written con¬ 
tract for the supply of k'lnhar and the value of the kmikar supplied, is 
governed by this article, i'l P.K. 1883. 

(10) Suit to recover water-rate as per contract:— 

Whore the defendant agreed to pay plaintiff water-rate at a specified sum per 
acre, a suit to recover the sum due is governed by this article, 171 P, 
K 1883. 



Art. 118] Act XV of 1877 (indian limitation act). 8«:', 

/.—* Breach of contract express or Implied.’ -(cmtcluded). 

(11) Suit for money paid out of Court to JudSment-oreditor:— 

A suit to reoovor iiinouiit paid out of Court in oxocution of a decree by Llio 
judgment-debtor, and which was not given credit to by the judgment- 
creditor, is governed either by art. 97 or by this article. 79 P.lt. 1892. 

(12) Deposit of Government securities:— 

Where certain Government securities were made over to a certain person for 
being kept in deposit, with power to raise loan upon ihein, on condi¬ 
tion of their being taken back whtm required, a suit for a recovery of 
tliem or their money vulno is either governed by .art- 49, or art. 120, or 
by this artic-le. /Vr 1 Jill, J.—Such a suit is nnc fiilling under art. 145. 
31 C. 519 -S (J.W.N, 500. 

(13) Contract to cut and remove trees: -- 

Where a Military Ollicer, in\osted with the powers of a Forest (liiicer, entered 
into a contract with the plaintifT. whereby the latter was empowered 
to cut down and rciriovc, for liis benefit, the forest trees, and the con¬ 
tract was brought to an end by an order of the General Ofliccr Coni- 
uianding. a snit by the plaintifT for damages for hrcitch of contract. 
Iirongl'.f niilun three years from the teriiiin.n,ti<m of the period of con¬ 
tract, was in time. 10 I’.K. ]H‘)9. 

(14) Suit against agent 

A suit against a ilel-nvdfiv agent on a balance of accoiints, w'hero there was 
no express written contract, was //eW governed hy S. 1, cl. 9of Arst XIV 
of 1859. 10 W.ll. 35 (P.C.) - 10 K.L.Jt. 15. 

(15) Suit against representatives of a deceased agent: — 

A-for accounts is governed eilbur by art. (j'i or art. 120 and not by Ihis 

article. UG I’.R. 1K8G. 

(10) Suit for land based on coftpromise 

A-is a suit for immoveable property and not onu based on a contract or 

for a bnvicb thereof, mid was governed b}' .I. 12, K. 1 of Act XIY of 
18.59. 13 IJ.L.R. 312= I J.A. 1.57 (P.C.). 

2 .—* Not la writing registereit.’ 

(1) Sidt ito recover money on oral agreement 

A suit to recover money, lent upon a verbal agreernunt that the loan should he 
repaid at a sixicified date, is govornod hy this article. 10 C. 1038 ; 1.5 
M. 380 =2 M.L.J. 42. » 

(2) Conditions not expressly entered in registered deed 

Where a csontracl of sale is in writing and rngistored, all the terms, which the 
law imp]io.s or roads as part of the contract, iP'uit also be regarded as 
part of the registered writing, and a suit for compensatiou for breach of 
such terms will be governed by art. IIC and not by this article. 
21 M. 8. 

(3) Breach of contract contained in unregistered receipt 

A suit for compensation for breach of contract contained in an unr^igistered 
receipt will be governed by this artiole. 11 M.L.J. 818. 



^ iet XV of (INDIAN UMITATION AOt). [W. lift 

J.—'Nof bereta apecla/ly provided itw,* , 

(1) DanmtfM ter iion«delly iry of goods against Bailvay Company 

A suit for daiqag flH for non-delivery of goods is governed by art. 31 and not by 
this article, because such a case is specially provided for by art. .31. 
4 Bom. L.B. 447. 

But tee 5 M. 888 (next case). 

(3) Bait for non-doliy«ry of goods 

This article is applicable to a suit against a Uailway Company by the consignee 
of goods (not sent on sample or for approval) for compensation for non¬ 
delivery, as the consignor contracts with the Company as agent for the 
consignee, and the property in the goods passes.to the consignee on 
delivery to the Company. 5 M. .388. 

(8) Loss of oola seat by Bailvay 

Where a box, containing rupees sent uninsured by a Railway, was lost in the 
transit, a suit to recover the amount so lost wus held governed by art. 
.30, and not by this article. 19 B. 165. 

(4) Balt agalast owner of abip for short delivery:— 

A suit against the owners of a fleet of steumships, for compensation for value of 
goods short delivered, is a suit for breach of contract to deliver, and 
is governed by this article. 8 M. 107. 

Compare the above cases with No. 7 at p. 883, supra. 

4.—* When the Contract Is broken.* 

(1) When oaose of action arises 

(a) A refusal to perform the coniract is necessary to give the plaintiff a right 

to sue for compensation for breach of contract. 19 M. 891. 

(b) Whore the intention of tho parties to a contract appears to be that pay¬ 

ment of money should not be made by one party to the other until 
required by the latter for the purpose for which it is destined, limita¬ 
tion begins to run only from the date of demand. 20 B. 8. 

(c) Where, after accounts had boon stated between the plaintiff and defendant, 

the latter agreed to pay the former the amount found due, and there 
was consideration for the contract, a suit to recover the amount so 
agreed to he paid must be brought within three years from the date 
of breach of contract. 20 F.B. 1883. 

(2) Defendant’s fallnra to discharge plaintiff’s debt 

Where the defendanbagreed to discharge a debt due by plaintiff to a third party 
and no time woe fixed for performance of the agreement, the defendant 
would be liable to plaintifi for any damage whioh the latter might sua- 
tain in oonsequenoe of the non-payment of the debt, even though such 
third party did not demand payment from the defendant; the defend¬ 
ant was bound to discharge the debt within a reasonable time. 38 M. 
441. 

(3) Bnaeh of controot to coltivate indigo:— 

The cause of action for a suit for damages for breach of contract to eultivate 
indigo cannot commence before the clou of the sowing seasozi. 6 W.B. 
37B. 
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Art. 116] lot XY of 1877 (UTDIAN LIMITATION ACT). 

4.—* Wbea th« Coatnct ia brokaa •—(cowiluded). 

(4) Braacb of covenant for ftarther anuranoe 

Where there is » covenant for farther assurance, the cause of action for breach 
thereof commences only by refusal on the part of the covenantor or his 
representatives to execute a farther assurance when required to do so 
by the covenantee or bis representatives. 2 B. 273. 

(5) Breach of convenant for title:— 

Where a suit is brought for damages for breach of a convenant for title as to 
the present right of the grantor to convey, the period of limitation 
should be computttd from the day on which the conveyance to the 
covenantee was executed. 2 B. 273. 

(0) Bait for abatement of rent 

Where an agreement provided that, if the lands mentioned therein be found 
■ less in quantity, there should be a certain abatement of rant, the six 
years* limitation for a suit for abatement of rent was computed from 
the date when the Landlord continued to take rent according to the 
quantity of bmd named in the agreement. 22 W.B. 27.*). 

(7) Money deposited for re-payment on a contingency:— 

A .suit for recovery of money deposited with the depositee, for repayment on the 
happening of a contingency, is governed by art. G2 and not by this 
article. !> G. SSCkriG G.L.B. 355. {See same case noted under art. 62 
at p. 785 supra). 

5. —*Sucaui8lve bnacbet.* 

(1) When cause of action arises:— 

The cause of action for a suit for breach of a contract to be performed at 
different times must be calculated from each breach sepamtely. B.L.B. 
Sup. Vol. 500-6*W.B., Act X, Gl. 

(2) Non-payment on due date:— 

Where the obligor of a bond fails to pay the principal and interest on the due 
date, there cannot be said to be * successive breaches ’ within the 
meaning of this article, or a ‘ continuing breach ’ within the meaning 
of S. 23 of this Act, 10 A. 85. 

( 3 ) FeJlnre of mortgagor to give possession :— 

The failure of a mortgagor by conditional sale to give possession of the mort¬ 
gaged property to the mortgagee according to the covenant and to 
allow him to take the profits in lieu of interest, is not a case of succes¬ 
sive breaches. 8 A.W.N. 15; 7 A.WJSr. 292. 

6. —* Contittuoua breach.* « 

(1) As long as a breach of an ogrrament continues, the party in defimlt will be 

bound to pay damages to the other patty to the contract. 6 A. 457wg 
A.W.N. 168. 

(2) Bar 19 A. 39 (P.0.)«231.A. 136, noted under Mo. 8 under Heading Mo. i, 

aapra. 

vn 
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w iot of 18^^ (iMDIAK LlMlTAftOK AOt). [Avt. ill 

Oenenl. , 

(1) PlMdlnf 

(a) A plaintiff must show on tlie face of a plaint that his oause of action 

accrued within the period of limitation ; and if his case he based on an 
assignment, ho must mention the fact of assignment also in the plaint, 
ill W.B. 47 {reviemn^ 19 W.B. S44). 

(b) Where a plaintiff sues for broiwh of contract and proves his case, the three 

years’ limitation would be applicable, although the defendants were to 
prove that the breach occurred in cousequenco of some wrongful act of 
theirs, to which tho shorter limitation would apply. Per Garth, C. J., 
in 12 G. 477 {approving 3 M. 107 and 7 B, 478). 

(2) Merger of decree In private arrangement 

Where a decree merges in a subsequent private arrangement between the 
parties, the arrangement can be enforced only by a separate suit and 
not by execution of tho decree. To such a suit, it is apprehended, this 
article would apply, if the arrangement is unregistered. 51 P.B. 1885. 

{Old Law). 

(l> Salt for medical feu 

Where there was no contract as to the amount of fee to be paid to a Doctor, a 
suit by him to recover rocompense for his medical service was governed 
by the three years’ limitation under cl. 9, S. 1, Aol XIV of 1859. 13 
W.B. 9G. 

(2) Written deeds which eoald not be registered:— 

The period of limitation applicable under Act XIV of 1869 to suits upon written 
instruments, which could not have been registered under the law in 
force at the time of exocutiou of such instruments, was six years under 
cl. IG, S. 1 of that Act. 11 M. 207.' 

(3) Suit for money lodged with Colleotor to stay Bale:— 

A suit to recover a sum of mouey lodged by the plaintiffs in the Court of a Col¬ 
lector, in order to stay the sale of a pulni talook fox arrears of rent, was 
not hatred, if brought within three years from tho date of accrual of 
the cause of action. 13 B.L.B. 14Gs20 W.B. 380 (P.C.) 

(4) Bolt by yearly tenant :— 

A suit by a yearly teigant, ten years after his ejectment, for a breach of contract, 
was barred under cl. 10, S. 1 of Act XIV of 1869. 3 Bom. H.C.A.O. W. 

(5) Bolt on Poliey of Marino Iniaranu 

A suit to recover amount due on a policy of marine insoianm fell under dl. 10, 

• the cause of action arising from the date of notice of the loss to the de¬ 
fendant and his refusal to pay. 6 Bom. H.C.A.G. 34. 

<6) Bolt on initalmeat bond :— 

In a bond payable 1^ instalments with a condition that in default the whole 
shall beconu due, the Umitation ran as to the whole debt from the date 
of default. 7 Bom. H.C.A.C. 126. 
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Irt lf6] Act XY of 1877 (indiak lwitation act). 

, Part VII.—Six yea/ra. 

lie.—] [^'or comperisationf*^ for the yaan* When the period of li- ^ 

breach of a contraot/*^ in mitation would begin' 

writing regintered^^^ to run against a suit 

brought on a similar 
contract not register¬ 
ed. 

(Old Aeta.) 

[Art. 1177Aict On a promipe or contract in writing registered—Six years— 
IX of 1871. Wlien the period of limitation would begin to run against 

a suit brought on a simibvr promise or contract not 
registered. 

Tu auils hroH^lif to r&rover money lent, or interest, or for the 
hrcach of any conlract, in cases in which there is a written 
enga^emeid or eontroci and in which such engatjemeni or 
etiniract could have heen registered hy virtue cf any law or 
regulation in force at the time and place of the ca’eiruiion 
thereof—the jxriod of three years from the time when the 
debt became due or echen the breach of contract in respect of 
ichich the action is brought first took place, unless such 
engagement or contract shall haw been registered within aiie 
montjts from the date thereof.] 

(Votes) 

« 

• Scope of article. 

The article is applicable only to suits, and not to applications. An application 
under S. 90 of the Transfer of Property Act is not governed by this 
article. In considering whether the recovery of the balance remaining 
due after sale of the mortgaged property is barred, the date of the suit 
and not that of the application under Section 00 of the Transfer of 
Property .^ct ought to be regai-ded. C O.C. 30 (B). 

/.—* Compensation. \ 

(1) The word ‘ compensation ’ is used in the same sense as it is used in Section 78 of 

the Contract Act. 12 G. 357 ; 3 M.-76. 

(2) Compare 8 B. 17 noted under Heading No. 2 at p. 738, supra (Lawyer’s Com¬ 

panion). * 

(8) Bult tor title-deada agalnit mortgagee •— 

This article is inapplicable to a suit to recover the title-deeds left with mort¬ 
gagee after redemption, as the suit is not for compensation for' breach 
of contract in writing registered. 15 M. 157 (159). 


8. 1, el. JO of 
Act XIV ^1859. 
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lot XY of 1877 (INDUN LIMITATION ACT). [APt. H8 

A—Suits on bonds. 

(1) Suit OB regiaterad bond:— 

A -for recovery of a specific sum of money is governed by this 

article. Such a suit is regarded as one for compensation for breach of 
contract. 3 A. 600 (F.B.) ; 3 A. 276 ; 2 A.W.N. 11; 4 A. 256-1 A.W.N. 
159 {referriiig fo 6 C. 94); 6 B. 75; 11 C.L.R. 361: 86 P.R. 1881 
(following 51 P.B. 1880). 

(2) Suit OB iBstalmoBt bOBd 

This article is intended to apply to all contracts in writing registered. So, a suit 
on a registered instalment bond is governed by this article, notwith* 
standing the express previsions of art. 74. IB C. 506. 

(3) Bond ezeeuted by minor for Beoeaaaries:— 

The articlo is applicable to a suit against a minor on a registered bond executed 
by him for necessaries. 21 C. 872. 

(4) Bait by creditor aBninet executor de eon tort 

A suit by .tho creditor of a deceased person to recover money due under a 
registered bond against an executor de son tort, is governed by this 
* articlo. 3 M. 359. 

(5) Bait bend hypothecating Jaghir Income 

This article is inapplicable to a suit to recover money dne on a bond hypothe¬ 
cating certain jaghir income, as the Jaghir income is a benefit to arise 
out of immoveable property and. as such, is governed by art. 132. 4 
P.R. 1894. 

(6) Balt by endomee of registered pro-note 

A suit by the endorsee of a registered pro-uotu to recover money due thereunder, 
brought more than three years after the date of the endorsement, was 
barred. 4 M.H.C. 366. ' 

(7) See 4 M.H.C. 216, where a particular document was considered not to be a 

written contract or engagement. 

B.—5aita for rent on leases &c. 

(1) Bait by knee for poesenlon or damages 

A suit, by a lessee under a registered lease-deed, to compel the lessor to put him 
in possession of the lands leased or in the alternative for damagee, is 
governed bjsthis articlo. 25 M. 587>*12 M.L.J. 249. 

(2) Bait for rent due under a registered lease 

A suit to recover arrears of rent up^n a registered contract is governed by this 
articlo. ‘ Compensation ' is used in the sumo sense in this article as in 
. the Contract Act, S. 73. 3 M. 76. 

(3) Bait fbr rent after tender of registered pattali 

This article is inapplicable to a snit to rooover arrears of rent after tender of a 
registered pattah but refused by the tenant, as the registered pattah 
cannot, when it is not accepted, operate os a contract entered into 
between tbs landlord and the tenant. 18 M.L.J. 485. 
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Art. 118] lot XY of 1877 (indian limitation act). 

B—Suits for rent on leases. etc.—(comluded). 

m 

(^) Suit for rent agAlnat mortgaSor-Ieuee:— 

A Huit to recover urroatti of rent against a mortgagor-leatsee, who ib holding over, 
is not governed either by this article or art. 132, but is governed bv 
the three years’ limitation. 11 M.L.J. 186. 

(5) Suit for arrears of rent on registered Mntraet:— 

(a) This article is applicable to a suit to re«iover arrears of rent upon a regis- 

torod contract. 51 P.B. 188U; 110 P.B. 1880. 

(h) This article, and not art. 110, is applicable to a suit to recover arrears of 
rent npon a registered leii-so. 4 P.B. 1902. 

(c) A suit to recover arrears of rent upon a registered contract is governed by 

this article. 15 C. 221. 

(d) But A'e 26 A. 138» A.W.N. (1903), 210, which decides that a suit to re¬ 

cover arrears of rent, based upon a registered lease, is not governed by 
this article, but by art. 110. ‘ 

(6) Lease not for agricultural or horticultural purposes 

{a) Where land is let out, not for agricultural or horticultural purposes, on a 
registered kabuliat, a suit for rents will be governed by this article, and 
not by the three years' rule contained in the Bengal Tenancy Act. 
27 (j. 205-=4 C.W.N. 76. 

(b) A suit for rent reserved by a registered lease, granted for building purposes 

and for establishing a coal depot, is governed by this article and not by 
the provisions of the Bengal Tenancy Act, the lease being not for agri- 
cultuni.1 or horticultural purposes. 19 U. 489. 

(7) Suit upon registered ekrar:— 

A suit upon an ekrar, executed by the priest of an idol, for recovery of arrears 
of maintenance, is governed by this article, being based upon a con¬ 
tract in writing registered. 23 C. 645. 

C.—Suite for rent under Bengal Tenancy Act. 

(1) A suit for rent, founded on registered contract in respect of land subject.to the 

provisions of the Bengid Tenancy Act, is governed by the limitation 
provided in that Act, and not by this article. 19 C. 1. (F.B.) 

(2) In cases governed by the Bengal Tenancy Act, these is no distinction between 

a registered and an unregistered lease, and one period of limitation 
governs all suits for rent brought under its provisions. 17 C. 469. 

D.—Suita on Mortgage Deeds. 

(1) Suit for personal remedy on hypothecation bond: - 

A suit, instituted more than six years after the date fixed for payment, to 
recover money due undor a hypothecation bond against the defendant, 
personally as well as on the mortgage security, was held barred by 
limitation so far as the personal remedy was ooneemed. 11 M. 56. 
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[Art. m 


Act X¥ of 1877 (iNJUAN limitation act). 


O.—5aits on Mortgage Deeds.~~(eonHrmed). 

(2) Suit on mortgage-deed-Penoool remedy:— 

A suit, broaglit more then six years after the date of rcfasal, to recover money 
due on a mortgage, against the defendant personally as well as on the 
mortgage security, is barred by limitation so far as personal remedy is 
conoornod. 90P.R. 1B81. 


(9) Suit for mortgage-money against mortgi^or personally:— 

A suit by the mortgagee, for recovery of the amount duo under a registered 
mortgage, against the mortgagor, personally, is governed by this article 
and not by art. 132. A. 4G1--3 A.W.N. 114 {distinguishing 6 B. 
719). 


(i) Registered mortgage cuntalning no personal covenadt:— 

Where a rogistared mortgage-deed contained no personal covenant to pay the 
debt and the mortgage security was sold for arrears of rent due by the 
mortgagor, a suit to recover the debt personally from the mortgagor 
wa^hold governed by the three years' limitatinn. 11 B. 475. 


(5) Baft for mortgage-money owing to default of mortgagor 

* A suit to recover m mey on a registered kamnn deed, owing to the failure of the 
mortgagor to secure the mortgagee in possession, is governed by the 
six years' limitation provided for either in art, 120 or in this article. 
21 M. 242 - 8 M.I 1 .J. «1. 


(6) Balt by mortgagor for balanoe of mortgage-money:— 

A suit by the mortgagor against the mortgagee for balance of tbe consideration 
payable by the latter to the former, and for damages, in the shape of 
interest, fox non-payment of the amount in time, is governed by this 
article. 18 X. 200-11 A.W.N. 5 (refrrring to C C. 94 ; S M. 76; 6 B. 
76; 3 A. 276 & 3 A. 600). 

(7) Balt by mortgagee for money ' 

Whore a mortgaged property wm sold for non-payment of Municipal Taxes and 
the mortgagee was dispossossed in conscquencsc, a suit by the mor1|fagee 
tojrecovcr the mortgage-money, brought within six years from the date 
of sale and dispossession, was not barred. 1 P.L.B. 901. 


(8) Bait agaliMt ion for money-decree on mortgage by father:— 

Where, in the case of a mortgage deed executed by a Hindu father in a joint 
Hindu family governed by the Mitakshara, it is not proved that the 
money w^ required to pay off an antecedent debt or that it was 
incurred for immoral or illegal purposes, it cannot bind the son as a 
mortgage after the father’s death; the mortgagee would be entitled to 
a money-decree against the sod, only if the suit is brought within six 
years from the due date of the mortgage deed. 27 C. 762. 

(9) Balt by mortgagee for sale 

Where a morlgage deed provided that tbe amount seonred should be repaid by a 
certain daio\nd also provided for possession being delivered to the 
mortgagee, cause of action for the latter's suit for sale will commence 
from the date fixed for payment of money, and not from the date when 
there was default in deliveting possession. Ui A. 871—16 A.W.N. 107. 
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Art. 118] Act XV of 1877 (indiajs LOttVAtiOu act). 

O.— Suit* on Mortgage Oeetfs.— f®o”c******V* 

(10) Suit on deed pnrportlng to be, bat not, e mortgage deed 

A suit foE reoovray of money aeonred by a registered deed purporting to be, but 
not in fact, a mortgage deed, is governed by this article, if the deed be 
registered. 14 A. 162«.12 A.W.N. ‘J7. 

(11) Failore of mortgagor by conditional sale to deliver possession:— 

The failure of a mortgagor by conditional sale to deliver possession to the condi¬ 
tional vendee and to allow him to enjoy the profits in lieu of interest, 
is not a case of ' successive breaches ’ within the meaning of this 
article. 8 A.W.N. 16. 

B.—Post Diem interest. 

(1) Claim for post diem Interest ^ 

fa) A claim for interest diem in a suit on a mortgage-deed brou^Fmotu 
than six years after the date when the ptiuoipal is due, the deed not 
providing for the payment of past diem interest, is governed by this 
article, and will be barred by limitation unless brought within six years 
of the period fixed for payment of the principal. 18 M. 831; 2 M.L.J. 
235 ; 18 M. 257 ; 8 U.P.L.R. 9.5 ; 11 A. 416-9 A.W.N. 165 ; 10 A. 86 ; 
11 A.W.N. 120; 17 A. 581-15 A.W.N. 128 (F.B). 

Bat see 19 A. 39—1 C.W.N. 52 (PX.) noted under No. 3, infra. 

(b) Where them is no stipulation in a deed of conditional sale to pay interest 
after the day fixed for the repayment of principal and interest, a suit 
for interest after due dato, being one for compensation, must be 
brought within six years from the date of breach. 19 G. 19. 

f c) Where, upon the tenus of a mortgage-bund payable by instalments, in¬ 
terest is not expressly made pay able after the date of the instalment, 
it will be allowed only by way of damages and, that too, not beyond 
six years from tht) datu fixed fur payment uf the last instalment. 
19 C. 23 (Note)=l C.W.N. 437. 

(2) Pott diem interest awarded adder the Interest Act 

Interest post diem awarded under the Iiitercwt Act XXXII of 1839, is not 
govecnod by thu six years' limitation and may bo recovered as a charge 
on the mortgaged proporty iurid, as such, is governed by art. 132. 18 
M. 248. See also 17 A. 581-15 A.W.N. 128 (F.B.) 

(S) Deolslon of the Privy Counoll 

A suit to recover jMst diem interest on a registered mortgage deed will be 
governed by this article, if the interost be claimed as damages for 
broach of contract, suoh broach continuing as long as the principal 
remains unpaid. 19 A. 39 (P.C.) —1 C.W.N. 52. 

•(N.B.J—1. This decision was passed on appeal from 17 A. 531-15 A.W.Hk 128 (F.Bt) 

2. This deoisiou must now be considered os overruling the cases in No. 1 
mpra, since it decides that interest mdy be claimed as damages for 
breach of contract, and that the breach continues as long as the 
principal remains unpaid and that the plaintiff may claim, and' the 
Court may award, interest for six years next preceding the suit. 
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Act Xlf of 1877 (INDIAN LIMITATION act). [Art. 118 

E.—Post Diem interest.—/concZ»ded;. 

(4) Bull for Interest on anamoloui mortgage 

Whore a tranesaction is an anamolous mortgage and where the intention of the 
partlea is that the mortgagee should not be entitled to a decree for sale 
in respect of inturost, interest can be awarded only as damages, and 
such damages will not be a charge on the land. The suit for such 
damages will be governed by this article. 7 0.0. 11. 

F.—Suits based on partnership deeds. 

(1) Bait for aeeount of a diuolved partnership 

(a) A suit for an account of a partnership dissolved more than three years 

before the instltutio.i of the suit, is barred by limitation, and is beyond 
the scope of this article, even if the partnership agreement is registered. 
8 M.L.J. 151=22 M. 14. 

Per Curiam :—We are not prepared to say that the article can bo stretched 
to cover every case in which the plaintiff's suit may, in its origin, be 
referred to a contractual relationship expressed in a registered 
* agreement. 8 M.L.J. 151:^22 M. 14. 

(b) Where a registered partnership contract binds the parties to pay the loss 

according to their respective shares, a suit to recover the defendant's 
share of the loss, on a settlement of accounts bi'twcen the plaintiffs and 
the defendants, is not governed by art. (>4 nor by art. 106 but by this 
article. 1 M.L.J. 482 -14 M. 465. 


2 ,—* For the breach of a contract’ 

(1) This article applies only to suits on contracts which arc wholly in writing register¬ 

ed and signed by both parties to the contract. 1 M.L.J. 737. 

(2) Agnement signed only by one of the parties:— 

If an agreement is signed by one only of the patties thereto there will not be 
any ' contract in writing' within the meaning of this article, unless 
the assent of the other party appears in any way from the agreement 
itself. 3 Bom. L.B. 667. 

(3) Registered eontreet signed by only one of the parties:— 

This article is applicable to a suit for rent under a r^jistorod contract signed by 
the lessee ’'only inasmuch as the contract is a ‘ contract in writing 
registered ’ within the meaning of this artido. 19 M. SSaaS M.L.J. 
228. 

(4) Mere r^tal not a eontraet:— 

The mere recital in a sale-deed that the consideration had been paid cannot be 
construed as a ‘ contract in writing ’ to pay the consideration money, 
within the meaning of this article. But a document in writing, regis¬ 
tered, given by the vendor to the purchaser, acknowledging receipt of 
purchase money, would be a * contract in writing ’ though the document 
may not he signed by the purchaser. 25 M. S5»ll M.L.J. 318. 
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2 .—• For the breach of a coatract.’— (concluded). 

m 

(5) Agreement recited in regiatered deed :-y 

An ttgrecmunt not Kcpuratcly drawn up and regiatered, but contained in a 
registered mortgage-deed, is jui ‘ agreement in writing registered,’ 
within the meaning of this article. 2.*) M. 50. 

(0) Untrue recital in sale deed 

Where there is no separate contract in writing as regards the payment of pur¬ 
chase money for sale but the registered sale deed recites that it was 
. paid, when in fact it was not, a suit for the unpaid purchase money 
will not be governed by this article. 24 M. 233—10 M.li.J. 340 
{dvslinijuishitui‘21 ^1. 8.) 

(7) Prior oral agreement contained in registered contract:— 

If the oral agreement or contract of siile wliich precedes an actual sale be 
reduced to writing in the deed of sale itself, which is regi-sterod, a suit 
for the purchase-monev would be governed by this article, even though 
the sale deed acknowledged the payment and receipt of the price, 
when in fact it was not paid, but its receipt was acknowledged in 
iinticipatiou of payment being made. 25 M. 55.>11 M.L.J, 318. 

3 .—‘ la writing registered.* 

(!) Eadorcement without signature 

.4n imdorsement without signature was not a written engagement which could 
be registered, within the meaning of cl. 10. S. 1, Act XIV of 18.59. 
.'iW.ll. 45. 


( 2 ) Deeds that could not be registered 

ITnder Act XIV of 1K59, a suit n]>on written instruments which could not be 
registered by virtltie of the law then in force, was governed by the six 
years’ limitation under cl. 10, .S. 1. 11 M. 207. 


(3) Attestation before Cazee not registration ;— 

.Attotation before a Casece was not regisiration within the meaning of cl. 10, 
S. 1, Act XTV of 18.59, and a suit for rent upon a lease so attested was 
governed by three years’ limitation. 1 W.B. 89. 


(4) Be^stratlon under Dekhhan Agriculturists Relief Act 

A suit against a surety to recover arrears of i-ent 4 ug under a lease-deed register¬ 
ed under this Act, is governed by the six years' limitation prescribed 
iu this article, the cauae of action arising from the date of the default 
of the principal debtor to pay rent, registration under the above Act 
being equivaient to registration under the Kegistration Act. 0 B. 320. 


(5> Registration invalid 

A suit by a mortgagee for numey, the registration of the mortgage-deed 

found to be invalid for want of jurisdiction in the Bogistering officer, is 
governed by this articie, and will be in time if brought within sis yitars. 
29 C. 064=6 C.W.N. 8fiC. 

ni 
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lot XY of 1877 (iKBiAif uMiTATTOir act). [Art. 116 

3,—* la writing mglaUred.*-—(concluded). 

(6) Some only of the execntante r6|letering bond 

Whore a bond ib rogiRtored by some of tbe oxecutants and not by all, as against 
the parties to tbo registration, it is governed by this article. 13 P.B. 
187G. 

(7) Salt to recover purehue-money 

A suit to recover the parchase-inoney paid in respect of a registered sale-deed, 
as damages, on the ground that the defendant-vendor had no title to 
convey, is governed by this article, as the law implies n covenant for 
title. IM.L.J. 479. 

(8) Breach of covenant for title 

Where a covenant for title, embodied in n registered Stale deed, is broken, this 
article will apply to a suit for damages in resptict of the breach. 
1 M.L.J. 162. 

(9; Suit by vendee for difference in proflti 

• A suit by a vendee to recover damages in tbe shape of difference between profits 
guaranteed of a land sold and the profits uclually realized is governed 
by this article, the sale deed being registered, and not by art. 65. 
18 A. ICONIC A.W.N. 15. 

(10) Suit by principal ajainit agent's representatives:— 

Where the contract under which an agent is employed is contained in a duly 
registered instrument, a suit to recover money collected by the latter 
in the course of his duties us agent and misappropriated by him would 
bo governed by this article, whether tbe suit be for compensation for a 
liquidated or unliquidated sum. J-tut if the suit be for recovery of 
sums received by him in the course of transactions which did not come 
within the scope of the registered agreement, this article would not 
apply. 12 C. 357. 

(11) Bait by principal against agent 

A-on the basis of a registered agreement is not governed by art. 89 but 

by this article, time beginning to run from the date of the breach of 
contract to render imcounts. If the account has to be rendered at the 
close of every year, the plaintiff can't get accounts for more than six 
years before suit. If the agreement is unregistered, art. 116 will 
apply. 1 G.L.J. 211. 

(13) Bolt to Mcovcr money due nnder a registored awud :-*■ 

But a suit to recover the balance of money due under the terms Of an award is 
not governed by the six years’ limitation, even though the award was 
registered, as the suit is not one for compensation foe breach of 
contract in writing registered, but for the specific enforcement of the 
award. 16 A. 3. 

Contwsfe Nos, 1 to 6 under heading k at p. 8?6 mpra. 



Aril. 117ft 118] Act XY of 1877 (indiajt twiTAMON act). 89.“, 

117t—Upon a foivigii jadMiient^*^ Six ycMn. The date of the judg- 
as defined in the Code of mont. 

Civil Procedure. 

(Old ▲ota.) 

[Art. 116 of Act IX Ilf 1871.—Col. 1.—Upon a judgment obtained iu a foreign 

c-oniitry. Cols. 2 A 3.—eame an above. 

XIV of 18;W. —A'o eorrespondiitg provwon.] 

(Votes) 

-»-■> /.—‘ Pontgn Judgment * 

(1) Judgmento of Courta of Native Btatei 

Judgments of the Courts of Native States having independent civil, criminsl 
and fiscal jurisdiction, must be regarded as foreign judgments, and s\i.it8 
can be brought upon them in British Courts. 4 M.L.J. ‘267 (P.C.) ■■ 

■ 22 C. 222 s21 171; 7 M. 164 ; 21 A. 17 and 24 B. 86. 

Bat see 8 B. 593 & 6 B. 292, which had held, before the Civil Pro. Code Amend¬ 
ment Act Vll of 1888, that no suit could he maintained in British 
Courts in India on the jiidgmuiits of Courts iu Native Statos.- 

(2) fluit unBUitainabie—Foreign Judgment ex parte:— 

In a personal action (for money) in a Foreign Court, where the defendant did 
not submit himself to the jurisdiction of that Court and an ex parte 
decree wa.s pronounced against him, no action will lie in a Court of 
British India, as such a decree is an absolute nullity. 18 M. 327 ; 4 
M.L.J. 267 (P.C.) -22 C. 222*21 l.A. 171. 

(3) Foreign Judgment—Law of limitation :— 

Where limitutioji bars the remedy, but does not destroy the right, the judgment 
of a foreign tribunal is not oiMin to the objection that the suit (on a 
contract) was barred by the Law of Limitation applicable in the 
country where the contract was made. 2 M. 400. 

(O/rf Luw}. 

(4) Under Act XIV of 1859, though there was no cxjiress provision for the 
period of limitation for suits on foreign judgments, such suits were 
governed by the six years' Jiinitation, the cause of action arising from 
the date of the decree of the foreign Court. 4 W.li. 108 and 8 W.B. 
32. 

118. —To obtain a declai’atiuu*'* Six yean. When the alleged adop-> 
that an alleged adoption is tion becomes known 

invalid, or never, in fact, • to the plaintiff. 

took place. 

(Old AiOta.) ' 

[Art. 129 of Act IX of 1871.—To establish III- set aside an adoption— ^Twelve 

xeai'H.—'L'be date of the adopticiii. or (at the 
option oF the plaintiff) the date of the death 
of the adoptive father. 

S. I, el. 16, of Act XJV qf 18S9-—To all mita for which no other limit^ion ia 

hereby eepreaaly provided—the jierio^ of awe 
yearafrom the time Ifte cause of action arose.'] 
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Aot XY of 1877 (INDIAN LIMITATION ACT). [Art. 116 

11—To obtoiin a declaration that yean. When the rights of the 
an adoption is valid. adopted son as sucli 

are interfered with.^’^ 

(Old Acts.) 

[Art. 129 of Act IX of 1871.—*See tlip B«nie printe«l under article 118, supra.] 

(Hotel) 

t.—‘ To obtain a declaration.* 

A.—Articles inapplicable. 

ALLAliABAD CASES. 

(1) Salt for poBseuion on title 

(a) A suit by an adopted son, to recover the moveable and immoveable propertica 

of hia adoptive father in wrongful posscKsion of defendant, is a suit for 
poKsession on title, and is governed by art. 144 and not by art. 119. 
2G A. 40. 

(b) A suit by a person alleging binisolf to be an adopted son for recovery of 

, immoveable property on the basis of a title as adopted .sou will not be 

governed by article 119 but by art. 144, notwithstanding the fact that 
the defendant denies the adoption and the jduiiittff himself admits that 
his rights as adopted sou were interfered with more than six years 
before suit. Nor docs the fact that it is necessary, in such a suit, to 
decide the question of the truth, validity or otherwise of the adoption 
make those articles applicable. 24 A. 195. 
fc) Article 118 is inapplicable to a suit for possession of immoveable property, 
even though it is incidentally necc.ssarA’ to find in that suit that an 
adoption is invalid or never in fact took place; the article applies only 
to suits for a declaration that an adoption is invalid or in fact never 
took place. 17 A. 167 ■* 15 A.W.N. ^-56. 

(d) See also 13 B. 160, whore it was held that the article is applicable only to 

a suit for a bare declaration. 

(e) Article 119 applies only to a suit to obtain a pure declaration that an 

adoption is valid. A suit for possession is distinct from such a suit. 
The article does not become applicable simply because a question as to 
the validity of adoption crops up therein for decision. 8 A. 644x^6 A. 
W.N. 2.32. 

(f) Which article of the Act will apply to a suit to recover possession of im 

moveable pr&perty in which the plaintiff cannot succeed without. get¬ 
ting rid of an adoption or an alienation or deed, was left open by the 
Chief Justice. 14 A. 156 (159). 

(2) Suit for declaration and some other relief :~ 

(a) A suit for possession of immoveable property and for a declaration that an 

alleged adoption was invalid, brought more than six years after the 
plaintifis were aware of the adoption, was barred. 10 A.W.N. 241. 

(b) The same principle applies to a suit for a declaration that an alleged adop¬ 

tion of defendant is invalid and that plaintiff ia the reversionary heir. 
6 A.W.N. 244. 
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Act XY of 1877 (INDIAN LIMITATION ACt). 

‘ To obtain a declaration.* — (continued). 

A —Articles Inapplicable— (continued). 

CALCUTTA CASES. 

(1) Suit for bare declaration 

Theiie artivIoB only npply to si suit for si declaration as to the validity of the 
adoption, and not to one for posMsession of iuiinoveable piisperty, though 
' the plsiintiJI may have to oBtablish the adoption as the hasib of his title. 
2.5 C. 354. 

(2) Suit for poHesilon of immoveable property :— 

Article 118 does not apply to si suit for possession of immoveable projMji’ty, though 
it might, in such a suit, be necessary to prove the invalidity of un adop¬ 
tion. 27 0, 242 = 4 C.W.N. 40.5. 

(3) Suit by reversioner:— 

Though a suit for a duclanition, that an adoption by a widow to hor husband 
is invalid, should be brought within the period provided by art. 116, 
still a suit for possession by the reversioner would be in time if brought 
within twelve years from the dale of the widow's death or wlien the 
estate fell into possession. 14 C. 4U1. 

13 C. BOH =-1*11. A. 84 (P.C.) distinguished on the ground that that was a case with 
reference to art. 120 of the Act of 1B71, that, in that case, the cause of 
action had arisen under Act IX of 1871, uiid that, before the compiclirm 
of the title by twelve years’ adverse possession, the Act of 1877 came 
into force. 


PKIVV COCNCIL CASES. 

(1) Adoption not fo the last male owner, but by widow to herself:— 

If the reversioner's suit for possession of the estate of the last male owner is 
resisted by a persqp alleging himself to be the adopted son of the last 
owner, but it is found thiit the adoption w'as by the widow of the last 
male owner, not to the hist jnale owner, but to h-.rse]f, article 118 would 
not apply, because the suit relates to the hnsbauds's, and not the 
widow's estate. 22 C. r>(X) = 22 I.A. 5t (P.C.) 

(2) BuU for declaration only:— 

A suit to obtain a declaration that an alleged adoption is invalid is in time, 
if brought within six years from the time when the alleged adoption 
U'cuuies known to the plaintiff. 24 G. 1 (P.C.) - 23 I.A. 97. 

t 

BOMBAY GASES. 

(1) Suit for poBsession 

' Article 118 will not apply to a suit for possession, unless the successful chal¬ 
lenge of an apparent apoption is a necessary condition prudent to the 
claim for poBso-ssiou. 26 B. 720=: 4 Bom. L.R. 51C. Hee also, 80 C. 
990 (996). 

(2) Adopted son of junior widow cersus adopted son of senior widow 

A suit by the adopted son of the junior widow of a deceased owner to rooover 
possession of property from the adopted Bon of the eenior widow, on 
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JUt X¥ of f«77 (iHDlUi LlMItAnOK act ). 

‘ To Obtaia a declaration.*—(contmvsd), 

A.—Articles Inapplicable—^coniinttedj. 

BOMBAY CASES—fcoiiclMded;. 

the ground that the former wb> the rightful heir of the deceased, was 
not governed by this article and was barred under art. 144, inasmuch as 
as the defendant's possession, when tacked to that of his adoptive 
mother, was for more than twelve years prior to suit. 18.B. 160. 

(s; Suit by deviiae 

Art. 140, and not article 118, applies to a suit by a devisee to obtain possession of 
immoveable property devised by a will and for a declaratibn that an 
alleged adoption was invalid or never in fact took place, the prayer for 
declaration being auxiliary or subservient to the prayer for possession. 
21 B. 159. 

(4) Lapse of time not yelldating an invalid adoption 

A reversioner can bring a suit for possosMon of immovable property within 
twelve years from the death of the widow, and he need not have brought 
a suit, for a declaration that an adoption made by her was invalid, 
* within six years thereof. Article 118 does not operate to give validity, 

by lapse of time, to an invalid adoption. 21 B. .876. 

MADRAS CASES. 

(IJ Sait tor poneiiion 

Per Bhashyam Ayyangar, J., in 26 H. 291s>13 M.L.J. 27 :—^Art, 119 is ap> 
plicable only to a suit, of the character defined by S. 42 of the Specific 
Relief Act, for a declaration that the plaintiff is entitled to a status 
or legal character as adopted son. It does not apply to a snit for 
possession based on title even though it may, in such a suit, be neces¬ 
sary to decide upon a question of adoption. 

(2) Butt by revenienar 

(a) A suit by a reversioner to set aside an adoption made by a Hindu widow, 

mare than twelve years from the data of the adoption, but within two 
years of the death of the widow, is not governed by art. 118 and not 
barred. 6 M.L.J. 35 {distinguishing 20 C. 487). This is an 
obiter dictum. 

(b) A suit by a reversioner for a declaration that an adoption said to have 

been made by a Hindu widow more than eighteen years before the date 
of suit was invalid and that a sale of certain property made' by the 
widow and the adopted son two years before suit was not binding on 
him, held not barred by limitation as the suit was substantially 
brought to declare the invalidity of the alienation and the declaration 
• as to the adoption was ancillary to that claim. 5 M. 121, 

(8) Adoptions other than those under Hindu Lav 

These articles relate to the adoption of a son according to the ordinary Hindu 
Law, but do not extend to the adoptions of females as under the 
' Malabar Law or according to the usege of women of the daneing-girl 
oeete. 9 M.L.J. 196. 
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Art 118] Aat Xy of 1877 (inouk LdtmtiOK act). 

t,—* To obtain a doelaratlott. * — (continued). 

A.—Articles Inapplicable— 

PUNJAB OASES. 

(1) Adoption Told ab Initio 

Article 118 will not apply where no adoption took place in iact, or where it was 
void ab initio, the reason being that, in such a case, there will be no 
necessity, on the part of plaintiff, to set it aside, because his rights are 
not affected. 14 P.L.B. 1903. 

(3) Alleged adoption untrue:— 

(a) Article 118 is inapplic.able to a suit to recover possession of immoveable 
^ property where it is found as a fact that the adoption set up by the 

defendant had not taken place at all. 14 P.L.B. 1902. 

(b) A suit falling within the description of article 118 wiU not be barred by its 

provisions, where from the evidence it is found that the alleged adop. 
tion never took place or that there is no prirna facie evidence that it 
did take place. 73 P.B. 1894 (F.B.) 

(3) Adopter having no power to adopt 

(a) Where the adopter has no inherent power to adopt, article 118 is not 

applicable to a suit to declare the adoption invalid. 67 P.B. 1901. 

(b) The adoption mentioned in article 118 refers to a transaction, by a person 

with some inherent right to adopt, which is denied as a fact or chal¬ 
lenged as being invalid on some ground of law or custom, which does 
not go the length of asserting that the adoption, as an adoption, is 
wholly impossible. 144 P.B. 1892. 

(4) Suit by revenioner :— 

A suit for possessiun of immoveiible property against an alleged adopted sou, 
brought more than six years after the alleged adoption, but within 
twelve years from date of the estate falling into possession, was not 
barred. 55 P.B. 1897. 

(5) Bidt far poueition:— * 

Qwrre Whether a suit for possession, where an effective adoption is in dis¬ 
pute, is the same thing as a suit for a declaration of the invalidity of 
an adoption under art. 118 of the Act of 1877 ? 93 P.L.B. 1003 
(at p. 378). 

(6) Plulutiff uot bound to sot ooldo adoption :— 

Where, in a suit for possession, the plaintiff is not bound to seek any direct relief 
by way of cancellation of on adoption, the suit will not be governed by 
article 118. 96 P.B. 1898. , 

CENTBAL PBOVINGES CASES. 

lulti for pououion 

(a) Suits to declare that an adoption is invalid or in foot never took place bll 

within article 118, and it does not apply to a suit for possession of 
property simply because it may be incidentally necesaar/to And that a 
given adoption is invalid. 11 G.P.L.B. 49. 

(b) Article 118 only relates to a suit for a declaration that an adoption is in¬ 

valid or never took place, but does not bar suits by reversioneif for 
possession, alter expiry of six years from date of adoption, but wlHiin 
twelve years from the death of the widow. 3 C.P.L.B. 83. 
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Aot XY of 1877 (iNDUK LimtATiou act). [Art. 119 

/.•—* To obtain a declaration.'—(amtinued). 

A .—A rticles inapplicable— (concluded). 

Ori)H CASE. 

(i; Suit by reYepsioner 

An adoption by a widow without authority from her husband is invalid. A re¬ 
versioner is not bound to set aside such an adoption. A suit by him 
for recovery of possession, brought more than six years from the adop¬ 
tion. will not lie birred by arlivle IIH. 1 O.C. 30. 

B.—Articles applicable 

BOMliAY OASES. 

0) A suit questioning an adoption indeiiendently of any claim to pro[>erty falls w'ithin 
article HR. 5 Bom. Jj.U. 5R-1. 

(2) Article 11H is applicable only where the question is not as to the factum but the 

validity of an iidoption. 28 13. 'J4. 5 Bom. L.B. TOR. 

(3) A suit for a declaration that aii adption is invalid must be brought within six years 

from the date on which the plaiutiiT came to know of the adoption and 
* the fact that the adoptive father died within six years of the date of the 

suit cannot save limitation. 'M T3. 614a>.'» Boin. li.H. 5R8. 

Buita by peverBioneFS 

(a) A reversioner is b>und to institute a suit to set aside an adoption within 
six years after ho had knowledge of it, 4 Bom. L.R. RO.'l. 

(h) A suit by a Hindu reversioner to recover iiossossion of immoveable property 
on the death of a childless widow is barred by art. 118, if the claim to 
such possossion cannot be established without setting aside an adop¬ 
tion of which the plaintiff had lieconie aware more than six years Ixj- 
fore suit. 25 B. 26-.-2 Bom. L.B.' 4!).'i. 

(cj Art. 141 applies to the ordinary simidecase of a reversioner where the vali¬ 
dity of the defendant’s adoption is not the substantial point in dispute, 
but art. HR would apply where the defendant claims to be in possession 
to the knowledge of plaintiff in virtue of an adoption. 24 B. 260 (F.B.) 

MADRAS CASES. 

Suit by an Adopted bob mopo than bix yeaPB after Interferenoe with his rlghtB 

(a) Pei- Moore & Benson, JJ.:—Where a plaintiff cannot obtain a decree for 
possoRsion without a decision that an adoption is invalid or never in 
fact took place, or that an adoption is valid, tho question whether his 
claim is barred by limitation munt he decided with reference to the 
^ provisions of arts. HR & ll'J of Sch. II to the Limitation Act. 26 M. 
•291-1.3 M.L.J. 27. 

Per Bliashyam AsTraugar, J.Tho suit is governed by art. 144. Art. 119 is 
applicable only to a suit of the character defined by S. 42 of the Bpeci-^ 
fio Relief Act, for a declaration that the plaintiff is entitled to a status 
or legal character as adopted son. 26 M. 291-.-13 M.L.J, 27. 
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Aot Xy of f877 (INDIAN MCWATIOM ACt). Of»l 

/.-* To ohtaiu m dectarmHon.*~-(e(»%tinu^). 

B.—Articles applicable— 

MADRAS QkSEB-~(concluded). 

(b) A suit for posssssioii of her husband’s property by a Hindu widow as 
heirusB, against a person in possession claiming, to the knowledge of the 
widow for more than six years, to be the adopted son, held governed 
by art. 118 and barred by limitation. 20 M.. 40. 

(e) Suits in which no relief can be given to the pluintifi without impeiiohing 
'*"*an alleged adoption are also governed by this article. It is not confin¬ 
ed in its operation only to suits in which a bare declaration is asked. 
G M.L.J. 272. 

(2) Bait by reversioner 

(a) A suit by a reversioner to havo an adoption made by the widow of the last 

owner declared invalid, on the ground that the adoption was made 
without the owner's authority, was a fit case for a declaratory decree. 
7 M.H.C. 351. 

(b) The cause of action in a suit, brought by a daughter’s son as reversioner to 

his maternal grand-father, to set aside tho adoption made by the widow, 
arises when tho adoption becomes known to the daughter. Held, that 
the suit is governed by art. 118 and that the ' plaintiff (daughter’s son)’ 
was a person claiming through, or from, the daughter within the mean¬ 
ing of Section 3. 24 M. 405 

PUNJAB CASES. 

(1) Bait for annulment of adoption and other relief:— 

Whenever the validity or invalidity of an adoption comes into question, that 
point can only be raised within six years from Lbc date when tho alleg¬ 
ed adoption became known to the plaintiff, and such period cannot be 
extended by tho fact that a prayer for posse .sion or other rdiof is 
sought with the annulment of the adoption. 20 P.R. 1902. 

(2) Effect of admisaion of adopted son's title 

A suit to obtain a declaration that on alleged adoption is invalid or never took 
place will be barred, if brought more than six years after the plaintiff 
bad knowledge of the adoption. An admission by tho widow of the 
adoptive father, as ngards tho title of the adopted sou, cannot extend 
the period of limitation or give a fresh Etartiug point of limitation. 
116 P.R. 1901=178 P.L.R. 1901. 

(8) Bolt by revenioner 

(a) Where a person is in possession of immoveable property under an ali^igad 

adoption, a suit by the reversioner for possession of the p^erty will be 
governed by this article, and barred unless brought within six years 
provided by art. 118. 71 P.R. 1901. 

(b) A suit by plaintifi for possession of property left by bis deceased brother, 

on the allegation that the deceased had adopted the defmdant hut Wt 
the adoption was invalid aoqoiding to costam, was held barred by 

vn 116 



iot XV ot 1877 (iNDUN UMITAWON act). [Aft. 118 

I,—* To Oitmia m 

B.—Articles applicable.—^(WNoludad^. 

PUNJAB CASES—^oonol«<2edj|. 

tation, having been brought mote than six years from the date of adop¬ 
tion, vrhioh had taken place with the fall knowledge of the plaintiff. 
11 P.L.B. 1903. 

(4) Sait by NYeraloner of a nhildlesa proprietor:— 

A ——for a declaration of the invalidity of a gift made by the proprietor in 
favour of defendant, a sifter’s' grandson, brought mote than six years 
from the adoption of the latter, with the knowledge of the plaintiff, is 
governed by art. 118 and biirred. 18 P.L.B. 1904. 

(5) Bait by Mahomedaa roveniouer 

A suit by .the daughter of a Mabomedan owner, for a declaration, after oancella- 

^ tion of an adoption, that an alienation made by the widow of the 

owner was null and void against the daughter’s rights, after the widow’s 
death, was governed by article 119. 45 P.B. 1892. 

Suits of this kind are, it is apprehended, peculiar to Punjab alone. 

* 2.—Becomes known to the plalatitf.’ 

(a) The words “ becomes known to the plaintiff ” must be understood in their 
natural moaning, and the word “ plaintiff ” cannot include a reversioner 
standing in the same grade as another and claiming as heir of the lost 
male owner in common with such other. 13 M.L.J. 359. 

(h) Tovonstitute knowledge, there must be knowledge, not necessarily first 
band, of that which is alleged to be the adoption, of the facts and 
oiroumstances which are said to constitute the adoption and serve as 
some basis for the allegation. 5 Bom. L.B. 584. 

(c) In a suit for a declaration that an alleged adoption is invalid, the factum 
of adoption being disputed, limiiatlon begins to run from the date, 
when the alleged adoption becomes known to plaintiff. 9 A. 353 [du- 
tinguithinff 18 0. 308.:=13 I.A. 84 (P.C )] 

^ 2m—' Interfered with,' 

DafIMtIon of:— 

(a) The interference mentioned in article 119 is obviously an interference 
wbi<di must amount to on absolute denial of the staitus of adoption 
held by the plaintiff and an unconditional ezolusion of him from the 
enjoyment of his rights in virtue of that status. The article has no 
application to a case whore tho foots suggest that the interferenoe, suoh 
as it was, was intended to have no greater efieot than that of postpon¬ 
ing the right of the adopted son to suooeed as hde to the pxopocty of 
his adoptive father. 28 B. 94»5 Bom. L.B. 708. 

(hf* The interferenoe need not necessarily be in relation to the very property 
sought to be recovered in the suit. 

Where the defendant intexferod with the plaintiff's rights as adopted son in 
relation to one property and the plaintiff's suit was brought, more tl^. 
six years after the interferenoe, vrith regard to some other propwiyi'n 
was held to be ban^ by art. 119, 18 M.L. J. 140, 
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Art. 110j Act XY of 1877 (indun jjjnrAxiOK act). 

3.—* latBfhrett wittu*^(«m6tudtd). 

' (c) The interferenoe alluded to hete must be m interference oaueed by the 

defendant to the suit, and not an interference caused by eome third 
penun; 26 A. 40. 

(d) A suit by an alleged adopted eon to recover immoveable property alien ated 
by means of a gift, by the adoptive mother, in favour of her daughter, 
is governed by art. 119, the cause of action arising from the date of the 
alienation. Such an alienation is an intraferenoo with his rights as 
.^.adoptod son. 13 M.C.J. 144. 

(t) Whore a person does not file a suit to obtain a declaration of the validity 
of his adoption within six years from the date when his right as adopt¬ 
ed son was interfered with, he cannot afterwards be permitted to sue 
for possession of the property and avail himself of the longer limita¬ 
tion for such suit and raise the question of adoption in an indir||pt 
way. 8 P.R. 1904=48 P.L.R. 1904. 

General. 

(1) Widow barred—Reveraioner barred:— 

Adverse poasession by an aPeged adopted son against a Hindu widow for more 
than twelve years will also bar the reversioner entitled to possession 
alter the widow’s death. 10 A. 485. 

(2) Mother barred—Son barred: — > 

Where an alleged adopted son of a last male holder was in adverse possession 
for more than twelve years to the knowledge of plaintiff’s mother, the 
daughter of the last male holder, and she did not take any action to 
set aside the adoption, a suit by the plaintids, the sons (subsequently 
bom) of the daughter, held barred. 1 A.W.N. 83. 

(Old Law.^ 

Case under Act IX of 1871.^ 

Under Act IX of 1871, the right of a person to bring a suit to set a^e an 
adoption was distiruAly recognised. 1 B. 248. 

The words “ set aside an adoption ”in art. 129 of Act IX of 1871 me^t any pro¬ 
cess in which the fact or validity of an adoption was disputed. 5 
C.W.N. 10 (18) =25 B. 837 (350) (P.O.). 

Bolt to set aside an adoption 

A suit by a person alleging himself to ho an adopted son, for teaovety of pro¬ 
perty, from a person alleging himself to bo in posseteiop also ae an 
adopted son, having, in order to succeed, brought into question tixe 
second adoption, was a suit * to set aside an adoption,' and was gomm- 
ed by art. 129 of Act IX of 1871, tho Act in force when the oawof 
action arose. The suit, being barred under that Act, could^oot ^ 
vived by the present Act, 20 0,487—90 X.A. 30 (P.O.). ' 
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* ' 4 

(Old law.)—fcontinvedJ. 

Bolt by reyerdonev 

Art. 129 of the old Aot {IX of 1871) applied to all BUita in which the validity of 
an adoption was brought into question and the rule of limitation con¬ 
tained in that article applied to all suits in which the plointifiE could 
not Buooeod witliout displacing mi apparent adoption, in virtue of 
which tho defendant was in possession. So, a suit by a reversioner, 
bringing an adoption, that took place when Act IX of 1871 was in force, 
into question, more than twelve years from the date of tho adoption, but 
within twelve years from the liiiiu the estate fell into possession, held 
barred. 13 C. 308 (P.C.)-13 LA. 84. 

6 I.A. 110 (P.C.) disiinguisJ^d, on tho ground that, there, the plaintiff’s title 
was not affected by the widow's adoption. 

* See 6 C.ij.B. 12=6 I.A. 110 (P-C.), where it was held that tho plaintiff’s suit, 
which was govomod by art. 129, Act IX of 1871, was not, though 
brought more than twelve years from the date of an allied adop¬ 
tion, barred by limitation, bccauso the adoption, being by a widow 
. not to her husband but to herself, did not affect the plaintiff’s right to 

succeed; the plaintiff was not, therefore, bound to set aside the adop¬ 
tion. 

See G C.L.R. 46, which was ver^' similar to 6 G.L.B. 12 (P.C.) and was govern¬ 
ed by that decision. 

The words ' adoptive father,' in art. 129 of Act IX of 1871, did not include 
adoptive mother. 23 W.B. 285=15 B.L.B. 9 (Note). 

Adoption to last male owner in 1854 by a Hindu widow. Widow died 1883. 
Plaintiff’s father alive at adoption and knew the adoption. Plaintiff’s 
father died 1875. Plaintiff attained majority 1894, being bom in 1873. 
Suit by plaintiff in 1895. Held barred by art. 129 of Act IX of 1871, 
time having begun to run in plaintiff’s father’s lifetime. 27 0. 379. 

Under Act IX of 1871, the period of limitation for a suit to set aside an adoption 
began t<!j^n from tho date of adoption, in oases in which the adoptive 
father died before tho adoption took place. 23 W.B. 286 b 1S B.L.B. 
9 (Note). 

Cases under Act XIV of 1869. 

(1) Suit to set aside an adoption: — 

(a) A suit to set aside an adoption was, under Act XIV, required to be brought 

within twelve years from tho cause of action. 1 W.B. 62. 

(b) In a suit by a daughter to inherit immoveable property by setting aside an 
". adoption made by her mother, the twelve years’ limitation, under A^ 

XIV of 1659, was computed from the date of adoption. W.B. 1864, 
272. 

(c) Under Act XIV of 1859, a suit for a declaration that the plaintiff was the 
' legitimate son of a person and for setting aside an adoption was goverp- 

^ od by cl. 10. S. 1 of the Aot. 1 B. 248. 
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, iOU Law).— (concluded). ,, 

(2) Bait foF declaration of inyalidlty of adoption 

Under Act XIV of 1859 the period of limitation for a suit to have an adoption 
declared invalid ran from the date of adoption, except where the fact 
of adoption was concealed by means of fraud. 23 W.R. 42—15 B.L.B. 1. 

(3) ProBumption as to validity of adoption 

See 16 W.B. 41 (P.C.)-’? B.L.B. 216:^:14 M.I.A. 67, as to tbo presumption of 
the validity of an adoption arising from the long recognition of the 
'*”* adoption by members of the family of the adopter and other persons. 

(5) Revercioner not bound to sue on knowledge :— 

The knowledge of the fact of an adoption does not impo.so an obligation on the 
reversioner to suo; ho can wait till the death of the widow. 11 W.B. 
.477. 

( 6 ) Bait by a reversionep:— 

(a) A suit, on bohalf of a minor, to set aside an adoption made by his maternal 

grandmother and recover {rassession of property belonging to his 
maternal grandfather, brought more than twelve years after tbo date of 
adoption, was not barrod, .as, under the circutustances of the case, the 
right of the plaintiS to sue accrued only on the death of his grand¬ 
mother. 11 W.R. 468^.3 B.L.B.A.C. 145. 

(b) Where a revursioncr denies the validity of an adoption made by the widow 

of the liist owner, the cause of action for a suit by him to recover pos¬ 
session of the property arises at the time of the death of the widow. 

4 B.L.B. 3=12 W.B. 14 (P.B.). 

ISOp—Suit for which no period of Six years. When tlie right to sue 
limitation is provided else- aoernos. 

where in this schedule. 

(Old Acts.) 

[A.rt. 118 of Act TX of 1871.—Sainc! »ji above. 

8.1, cl. 16 of Act XIV of 1839. — 2'o till Huit-» for no olher limitation is 

herehy oxprersly provided — the period of siz 
■years from the time the cause of action arose], 

(STotea) 

Scope of article. > 

(IJ The article would not apply unless the Court is satisfied that there is no 
other article in the Act specifically applicable to the g^|(J. 

where there are two articles covering a case, one specific ofnd smother 
general, the specific article will apply in preference to the general 
3 C.W.N. 464 (F.B.) ; 3 A. 170. * 

(21 Under this article the question is not when the cause of action arises, but 
when the plaintiff’s right to sue arises. So, where the nearest rever¬ 
sioner failed to contest an alienation made by a widow, within the Ibne 
prescribed by art, 125, the next reversioner would be entitled to Bne. 
OO.W.N, 25. *■—.. . 
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, Scope of attkle—iconcbided). ^ 

\ (8) INblio Dantandt Rroovery Act:—. 

A suit to set aside a sale in ocaeution of a certificate obtained under the Public 
Demands Iteoovery Act, is governed by this article, and not by art. 14. 
1 C.W.N. 516. 

A.—Applicability of article. 

I.— Suits for pre-emption. 

A.—Bnlts in respect of mortgages:— 

(1) Where a usufructuary mortgagee purcbasos the property mortgaged under 

an unregistered sale-deed, a suit for pre-emption would be governed by 
this article, and not by art. 1.0. 160 P.B. 1889. 

(2) Whew a mortgagee decree-holder ubtsinod possession of the property, the 

period of limitation would, in a pre-emptiou suit in respect of it, bo 
calculated from the expiry of the six months’ grace allowed to the 
mortgagor after the decree for foreclosure, if this article be applicable 
to" the case. 14 0. 701. 

, (3) A suit for pre-'>mption based upon a mortgage is governed by this artiole, 

and not by art. 10. IftS P.R. 1885. 


B.—Baits in respect of mortgages by conditional sale:— 

(1) A suit for pre-pniption against the heir of a mortgagee by oonditional sale, 
who has foreclosed, is governed by this article, where the subject i s not 
capable of physical possession and there is no registered deed of sale, 
and not by art. 10. 24 A'. 17 (PX.)-.5’C.W3?. 888; 14 A.W.N. 49; 4 
A. 218=2 A.W.N. 28 (F.B.) ; 5 A. 187-:2 A.W.N. 212. 

Compare 1 A.W.N. 66=3 A. 770 ; 2 A.W.N. 37 = 4 A. 291. 

(2) In such a cose, limitation bi^ns to run from the expiration of the year of 
grace, that being the period when the mortgagee’s right becomes 
mature. 24 A. 17 = 5 C.W.N. 888 (P.C.); 3 A. 770=1 A.W.N. 66. 

(3) In the case of a mortgage by conditional sale ripening into an absolute sale 
by operation of Begulatiou NVll of 1806, limitai ion would begin to run 
from thS expiry of the year of grace. 20 A. 815 (FB.); 108 P.B. 
1901-120 P.L.R. 1901 tF.B.); 3 A. 770-1 A.W.N. 66; 5 O.W.N. 
888 = 24 A. 17 (P.C.), approving 1 A. 311 (F.B.) ; 14 A. 405 (P.B.^-12 
A.W.N. 108 {overruling 4 A. 414 = 2 A.W.N. 83 and 8 A. 64=5 A.W.N. 
880); 2 N.W.P.H.O. 284. Compare 4 A. 291=2 A.W.N. 87. 

(4) Where a mortgage by conditional sale bocomis an absolute sale by. reason 
of a foreclosure decree, a suit for pre-emption may be brought under 
this article within six years from the date of the order absolute 
constructive possessiou given thereunder. 7 0.0. 8 4 8 0.0.184 (B). 

(5) In a suit for pre-emption in respect of a mortgage by oonditional sale, t^ 
pre-emptor’s full right to impoaoh the sale does not accrue until a 
decree declaring the oonditional sale absolute and giving hiiw posses¬ 
sion. 8 A 64=6 A.W.N. 330. 



^here a mortgage by oonditional had been duly foreclosed and at the 
expiration of the year of grace a portion of the mortgage-money re¬ 
mained unpaid, in a suit for pre-emption of the. mortgaged 



Art. laO] Act Xlt of 1877. (iNDiAK act). %1 

A.—Appliqabillty of apttcfOtr-fcwfliMfed^. 

t 

1-—Suits for pre-emption— 

property, the cause of action arose ftojc the expiration of such year of 
grace,'when the conditional veiidee*# title became absolute. 14 A, 
405-12 A.W.N. 108. 

(7) A suit to enforce a right of pre-emption, agauist the heir of a mortgagee 

by conditional sale, who has foreclosed, is governed by this article, 
where the subject of salo does not admit of physical possession and 
there is no registered deed of sale; and limitation runs from the date 
of the expiry of the year of grace. 24 A. 17 (P.C.)=5 C.W.N. 888. 

(8) A claim to enforce a right of pre-emption, in the case of a mortgage by con¬ 

ditional sale, not accompauiod with poBsossiou, accrues when the mort¬ 
gagee, after foreclosure, gets a decree for possession, and is governed by 
■ this article. 4 A. 414-2 A.W.N. 83. 

(9) . In- —the period of limitation begins on the date of the order absolute 

for foreclosure under S. 87 of the Transfer of Property Act, and not on 
the date fixed by the decree for payment. 20 A. 375. 

(10) Where a mortgage contains a covenant that, on default of payment within 

a certain time, the mortgage should become a sale absolute, and a 
forcclosure-deoree is obtained thereon, a suit for pre-emption in res¬ 
pect of such property would be governed by this article and not by 
art. 10. 87P.H. 1894. 

C. —Bale of shoN of shamilat 

Where the whole of the property sold does not admit of physical possession, a 
share of ahamilat being included, and wboro the sale is not effected by 
means of a registered deed, a suit for pre-emption would be governed 
not by art. 10, but by this article. .30 P.B. 1893. 

D. —Bale of undivided share ln*Jolnt holding 

A suit for pre-emption of an undivided share in a joint bolding, which does not 
admit of physical possession being taken, and in which the purchaser 
acquires his title by foreclosure proceedings under Begulation XVII of 
1806 and a subsequent suit fur possession, is not governed by art. 10 
but by this article. SO P.B. 1892. 

X.—Belt between rival pre-emptori 

A suit, not for enforcing any right of pre-emption against the vendee, bat for 
establishing tiio snperiority of the right of one rival prompter over 
that of another, is not governed by art. 10 but by this artide. 11 P.B. 
1893; 7 A. 167-4 A.W.N. 316. 

fBale of undivided share 

(1) A suit for pre-emption in respect of a conditional sale of an ondivided share 
of an estate, would be governed by this article, and not by art. 10, as 
an undivided share cannot admit of physical possesupn. 87 P,B. 1893. 

^ 2 ) A-’in respect of a share in an undivided Zemindari, incaps||s of 

physical possession, is governed by this article, and not by ad, H. 7 

0.0. L 
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A.—Applicability of artide.— (continued). 

1 .—Suits for pre-emption— (concluded). 

G. —Sale under unregistered deed:— 

' (1) Where the laud hold does not admit of physical possession and the sale-deed 

is not registered, a suit for pre-emption is not governed by art, 10, but 
by this article. 1 P.L.R. 45. 

(3) Where the bind sold does not admit of physical possession and the sale deed 
is not registered, a suit for pre-cinx^tion is not governed by art. 10, but 
by this article. 14 P.L.R. 1!X)4. 

H. —Adding new defendant after time 

Where, in a suit for pre-emption, the vendee, from the original vendee, is added 
as co-defendant aftc' the x>eriod of limitation has elapsed, the suit 
must bo dismissed, unless the second sale can be proved to be fictitious. 
25P.B. 1003=74 P.L.R. 1903. 

I. —Bale of property subject to usufiractuary mortgage:— 

Where property in possession of the inoJ lgiigec thereof vraa sold, a suit against 
the purchaser for pre-emption would bo governed by this article and 
* not by art. 10, Lho right to sue accruing when the property was sold. 

90 P.R. 1880. 

J. —Hluellaneous 

Whore a certain .share of the property decreed was transferred in favour of the 
defendant by virtue of an agreement betweon tho docrco-holder and the 
defendant, a suit to pr(.;-emx)t that shtitn is governed by this article and 
not by art. 10. 3 A.W.N. 6. 

a.—Declaratory suits. 

A. —Suit for declaration of title to land 

(1) Quaere. —Is a suit for a declaration of title to land governed by tho limita¬ 
tion of six years or by that of twelve years ? 19 W. R. 33. 

(3) This article is applicable to a suit for a mere declaration without conse¬ 
quential relief. 0 C.P.L.B. 5.S. 

B. —Declaration of Invalidity of a Hindu marriage:— 

A suit by a Hindu woman for a declaration that an alleged marriage of her 
daughter with the defendant was null and void, is cognizable by the 
Civil Courts. 14 W.B. 408. 

G.—Suit by Pani to declare marriage void 

A suit by a Parsi to have her marriage celebrated in her infancy, declared void, 
is governed by this article, and limitation runs from the date of her 
attaining majority, i.e. , twenty-one. (Pars! Marriage and Divorce Act, 
XV of 1865). 22 B. 430. 

D.—Suit for ^eolaration of title and confirmation of pouenion:— 

A suit for declaration of the plaintiff's title to, and confirmation of, his posses¬ 
sion of the plaint pro^rntty and to set aside an order passed under the 
Land Registration Act concerning the plaint property is governed by 
this article, the prayer to set aside the order of the revenue authoritiM 
being a surplusage. 10 G. 586. 
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A.—Appiioabiltty of artlcfe— 

3 .— Declaratory auit»-^(<xmtiinued). 

E. —Buit for deelantlon of rifht to have laad roglitond ‘— 

A salt by the piirchaBera of certain land to obtain a declaration of their right to 
have the land registered in their name in the revenue records, is not 
governed by art. 144, and would be in time if brought within six years 
from the date of assection or denial of the right. 19 B. 43. 

F. —Declarator lult—Attachment under Orlialnal Procedure Code:— 

A suit for declaration of title to immoveable property, under an attachment 
under S. 146 of the Code of Criminal Procedure, and for profits there¬ 
from, is governed by this article. 26 M. 410. 

C.—Declaratory luit—Yatan 

A suit for a declaration of the plaintiff’s right to a vatan. 

Per Melville, J.—Six years' rule applied under ol. IG, S. 1, Act XI\' of 1869. 

Per Nanabhai Haridas, J. —Twelve years’ rule applied under cl. 12, 8. 1, Act 
xrv of 1859. 2 B. 120. 

H.—Bnlt for oorreotion of aettlement record and for declaration of title 

Where, in a suit for correction of settlement record, it was alleged that the de¬ 
fendant chaUonged the plaintiff’s title to the land in dispute, though 
the suit was barred by limitation so far os the prayer for correction of 
settlement record was eonoemod, held, the ('ourt should have tried and 
decided the question of plaintiff’s proprietary title and have given him 
a decree declaratory of such title, if it were proved. 27 P.B. 1681; 
86 P.B. 1880. 


I.—Buit for eatablishment of periodically recurring right and for property:— 

Where a suit for the establishment of a periodically recurring right carries with 
it a claim for a further right., ris., the right to the property itself, *h«n 
article would apply and not art. 131. 10 C. 697. 


J. —Deolaratory cnit—Semiudon of revenue :— 

A suit for a declaration of the right to certain yearly remissions of revenue is 
not governed by art. 131 but by this article. 16 M. 294 >8 MJj.f. 98. 

K. —Buit for declaration of right and poBaeuion :— 

This article governs a suit for a declaration of rig^t to, and of, actual pnami^ j o n 
in immoveable property, where the suit falls under no other article. 
20 A. 86-17 A.W.N. 193. 

L. —CaBoellatlon of Deed—Bubatantlal relief:— 

Where the substantial relief sought is the oonoellation of an iiu%iiment or a' 
ded Mation of its invalidity, and recovery of land ia oi^ an awyia^ 
or the'snit will be one under 'CsS or 

Spe^o Belief Act, and will be governed by art. 91 or by this M|iele 
for purposes of limitation. 26 A. 1 (P.C.)=4 Bom. Ij.B. 682-6^^ 
17.849. 
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A.—Applicability of d.r\:\c\e— (continued). 

3.— Declaratory suits— fconfinu«i^. 

M. —Deolaratory suit barred-Irvaan barred:— 

If the claim for a declaration of title to certain allowance wore barred, the claim 
for arrears would also be bam‘d. 15 B. 135. 

N. —Declaratory suit—Heirship 

Suit for a declaration of heirship will be in time if brought within six years 
from the date of denial of title. Cause of action does not accrue from 
the date of the death of the previens n.vner. 15 B. 422. 

0—Suit for declaration and for accounts- 

A suit for a declaration, that the plaintiiT is a partner with the defendant .and 
that, if the partnership be found subsiKliug, .accounts might betaken, 
is governed by this article and not by art. lUG. 2 A.W.N, 87. 

Oi.—Deolaration of under-proprietary right:— 

A suit for-is governed by this article. 8 O.C. .HO. 

4 

O 3 .—Suit for declaration and to clear a cloud on title:— 

A -is governed by this article and not by art. J44. 1 G.L.J. 78. 

P.—^Hlieellaneons suits for declaration:— 

(1) A suit by a purchaser, who alleged himself to be in possession of the land 

purchased by him, for a declaration of bis title to the land against the 
defendant, who disputed his title thereto, would be governed by this 
article, and limitation would begin to run when the defendant did the 
first act prejudical to plaintifl’s title, if the latter had been in posses¬ 
sion as proprietor. 88 P.R. 1882. 

(2) A suit for possession and mesne profiti^ or to declare that the defendant 

was a mere lessee and was liable to be ejected, must bo brought within 
six years from the date when plaintiil hiid constructive knowledge of 
the domal of his right and assertion of an adverse title in defendant. 
3 O.C. 55. 

(3) Where the defendant is in possession of land under a lease, a suit for a 

declaration that the lease is not binding on the plaintii! would be 
governed by this article. 27 B. SIS |583). 

(4) A suit for a declaration of the plaintiff's absolute right and title to 

premises add for delivery to her of title-deeds relating to these premieeH 
was governed by cl. 16, S. 1, Act XIV of 1869. 6 M.H.O. 455. 

(5) The statute of limitation was inapplicable to a claim for a declaration of 

title, where the plaintiff was in possession of the laud to which the 
<• declaration was required. 7 W.R. 96. 

(6) Suit for a declaration that an order of forfeiture under S. 158 of the Bom¬ 

bay Land Bevenue Code, Act V of 1879, is illegal, is governed by this 
article. 16 B. 455. 

(7) A suit for a declaration that defendant purchased certain property benamee 

for plaintiff is governed by this article. 26 C. 49>2 O.W,N. 78. 
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Act XY of 1877 (INDIAK LIMITATION ACt). 

A.—Applicability of article—(oontinued). 

3.—Oeclaratoiy suite— (concluded). 

(6) A suit by au attaching creditor for a declaration that a certain decrcse is 
collusive and not binding on him and that ho is entitled to sell certain 
property attached by him in execution of his decree, is governed by 
this article, and not by art. 11. 18 C.L.B. 139. 

(9) When the notice of ejectment given by the plaintiff to the defendant was 

cancelled as bad in form, the cause of action for a suit against the 
' 'defendant to declare that the latter had no right as proprietor or under- 
proprietor in the blind arose on the day on which the notice of eject¬ 
ment was cancelled. 6 O.G. 143. See, also, 2 O.G. 79 (B). 

(10) A suit to have it declared that defendant was an ordinary tenant, the 

defendant having no notice of ejectment set up under proprietary 
tenancy and the Revenue Gonrt having cancelled the notice on the 
ground that the defendsmt was more than an ordinary tenant, is govern¬ 
ed by this article, limitation running from the date of the order ef the 
Revenue Gourt cancelling the notice of ejectment. 7 O.G. 187. 

(11) Where tho defendants, taking adviintage of an entry in the Revenue 

papers in their favor, were trying to oust plaintiffs from their lands, 
and the latter brought a suit for a declaration of thjir title, the suit 
was held to fall under S. 42 of the Specific lielief Act and to be 
governed by this article. 20 P.B. 1900»1 P.L.R. p. 100. 

(12) A suit for a dcclaralion that the plaintiff was the Uralan of a devasom for 

the delivery of the devasom properties i.ind for accounts by tho defend¬ 
ant, who had denied tho uraima right of the plaintiff’s predecessor in a 
suit, brought more than twelve years before tho institution of the pre¬ 
sent suit, held barred by limitation either under this article or art, 144. 

3 M.L.J. 214 .^16 M. 456. 


3 -—Suits by reversioners. 

(1) Bait by minor reversioner :— 

A minor plaintiff, instituting a suii falling under this article, is not excluded 
from the benefit of s. 7 of the Act simply because the right of some 
other person (through whom he duos not claim) to sue for a similar 
relief is barred. 22 A. S3 (F.B). 

(2) Bait by person not presumptive revenioner 

A suit by a person, who is not the presumptive -reversionor at the time, for set¬ 
ting o-sido an alienation made by the widow, is govorned by thifi article 
and not by art. 125. 14 M.L.J. 209; 10 M.L.J. 229. 

(3) Bait by reversioners to a Malabar stanom 

A suit by the reversionary heirs to a stancm in Malabar, for a declaration that 
a hanom executed by the present holder of the stanom. was not binjfeg 
on them or on the stanom, is governed by this article and not by art. 
91. 16 M. 138. 
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■ A.—Applicability of article—^ 

« 

\ 3.—5uit5 by rwwAoners*—(concluded). 

\ 

V 

(4) Suit by reTenioner for moTMblai:— 

Suit by a reveraioner to recover moveable property, on the death of a female, is 
governed by this article, and limitation bogine to run from the death of 
the female. 23 B. 725 (P.C,)=*1 Bora. L.R. 60T. 



(5) Ulenation. by widow 

^ (a) A suit, by a reversioner to declare that a certain alienation made by the 
widow is void, must bo brought within six years from the date of 
'■ conveyance. 10 B.H.O.A.C. 351. 

(b) A suit by a reversioner for a declaration of his title to property eold in 
execution of a decree against a Hindu widow is governed by this 
. article, and the cause of action arises when the property is sold and the 

widow is dispossessed. The suit for declaration must be brought within 
six years from the date thereof. 14 B. 512. 


(6) Balt by reyenioner—property not alienated by widow 

* (a) A. suit by a presumptive roverHionary heir praying for a declaratory decree 

that he is entitled to succeed, on the widow’s death, to property not 
alienated by the widow, but in the possession of persons elaiming 
adversely to the'widow, is governed by this article and not by art. 125. 
26 M. 488. 

(b) A suit by reversioners, after the death of the widow of a testator, for the 
oonstmetion of his will and codicil and for declaration of their rights, 
would be in time if brought within six years from the death of the 
widow. 20 C. 906. 


( 7 ) JUlenatiou by lonleH proppietor 

(a) A suit by a reversioner, for a declar^ion that an alienation made by a 

Bonless male proprietor, is not binding on his reversionary interests, 
brought during the life-time of the proprietor, is governed by this arti¬ 
cle, and not by art. 91. 19 P.B. 1883. 

(b) A suit by a reversionary heir, for a declaration that a mortgage effected by 

the proprietor on his land is not binding on his reversionary interest, is 
governed bv this article, the right to sue accruing on the date when 
the mortgage wu created. Ill P.B. 1884. 

(c) A suit by a reversioner, for a declaration that an alienation made by a 

childless proprietor will not bind his interest, is govBmod by this arti¬ 
cle and not by art. 91. 93 P.L.B. 1903 *b56 P.B. 1903 (F.B-) ; 68 P. 
L.E. 1901. 

fd) Where a right to sue by a reversioner, to have an alienation made by a son- 
less proprietor declared vtid, was barred under the Limitation Act, 
, before the Punjab Limitation Act came into force, it cannot be revived 
by the operation of the latter Act, which was in force at the date of tiie 
institution of suit. 39 P.B. 1901. 

ffj Where a daughter’s suit, to have an alienation by her mother, a widow, 
set aside, was withdrawn on the ground that the alienation was valid, 
a suit by the daughter’s son within six years from the withdrawal hald 
not barred, the withdrawal giving a fresh cause of action. 95 M. 731. 
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, A.—AppiicabiHty of arttolOr-jfoj»iiii««i>. 

4.>-Suits agalnat Hindu son to enforcn father's debts. 

(1) The cause of action for a suit against the BonSi to pay their father’s debts, 

arises on the same day as it does against the father, and the same luni* 
tation applies against both of them. 10 M.L.J. 248. 

(2) Where, for price of goods sold and delivered to a Hindu father, a suit is 

brought against the father or the SOD, on the original cause of action 
itself, art. 52 would apply; but if, after a decree obtained against a 
.^.deceased undivided Hindu father, a suit is brought against the son, for 
onforoiiig the decree as against family pre^rty in his hands, this 
article would apply. 27 M. 243=-14 M.L.J. 84. 

fSj Where a pcrsoiiHl decree, payable by instalments, was obtained against a 
Hindu father and his two sons, a suit against his other sons to recover 
,the instalments then duo from the ancestral property in the latter’s 
hands was governed by this article, and time began to run from the 
date whon each iustahnent would have become due from the deceased 
father. 17 M. 122=4 M.L..7. 52. 

(4) A suit to enforce, against a Hindu son, a decree obtained against his father 
on the ground of the pious obligation of the sou to pay a debt due by 
the father, is governed by this article, there being no othor article speci¬ 
fically applying to such a case. Ifi !)9—8 M.L.J. 1. 

(B) A suit against tlic son to enforce the liability to pay the father’s debt will 
be in time if brought within six years when the bond heoame payable 
or when the cause of action accrued. 23 A. 206 [follomtig 15 A. 76 
and refnring to 23 M. 292 (P.B.) and 1C Hf. 99). The latter case 
dissented from as to the terminus a ijiuj of limitation. 


g.—Suits relating to pledges. 

Suit for sale of pledged ppoper|y—PeriAial remedy 

Whoro the plaint prays for sale of the property pledged and also for a personal 
remedy against the defendant, the suit will, so far os the former re¬ 
medy is concomed, be governed by this article and by art. 67 as regards 
the latter remedy. 116 P.R. 1881; 22 C. 21; 17 A. 284-16 A.W.N. 
46 : 27 M. 528 (F.B.)=1.3 M.L.J. 445; 24 A. 251 (262). 

6.—Suits for injunction. 


( 1 ) 

<a) 

( 3 ) 


A-under S. 54 of tho Specific Relief Act, not being specially pro¬ 
vided elsewhere in this Act, is governed by this article. 13 M, 445. ^ 

The limitation for a suit for an injunction restraining defendant from in- 
fringing a trade mark is six years from the date of accrual of oauso of 
action. L.B.B. 113 (1903), referring to 13 M. 446. 

A suit by a lessor for an injunction to restrain the lessees from interfering 
with tho lessor’s rights imder a covenant in the lease t(^ enter upon the 
land demised and cut and take away certain trees, is governed by this 
article. 26 A. 391. 


(i) Where a lessee, under a registered lease, dug a tank without the Isesor’s 
permission as required in tho lease, a suit to compel him, the!^nBee, 
to fill up the tank or for compensation would fall under this article. 
6 0. 84«6 C.L.B. 569. 
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[Art. 120 


Act XY of 1877 (INDIAN IMITATION ACT). 

A.—Applicability of article—fconriwtiddj. 

7. —Suits for contribution. 

(1) Where a part of the money, lujd iiot the whole, due under a joint decree, 
was realised from the pluiiitiiT by process of Court and paid over to the 
decree-holdrr, a suit for contribution against the othor judgment-debtor 
is governed either by this article or art. 61, the cause of action accru¬ 
ing from the date of payinent to the docreo-holder and not from the 
date of the roaliaation of the iiioney by the Court. iiO M. ‘23. 

(*2) Whore a plaiutiiT, afuu' getting a decree against one defendant for contri¬ 
bution, found it impossible to realise the amount from that defendant 
and brought a suit lu'iiust t.hc other defendants to recover the deficit, 
the suit was held governed by this article. I P.L.R. p. 149. 

(3) Where, in exeoutiou of a joint decree against the plaintiff and defendant, 
the property of the plaintiiT alone was sold, it was doubted whether 
art. 100, Act JX of 1H71. corrcsjiondiiig to art. 09 of the present Act or 
118» 1'20 of the pre.scut Act was applicable to a suit by the plaintiff for 
contribution against the. defendant. 4 G. 5‘29. 

f4) A suit, based ii|ion a covenant in an rkraniftmah, for contribntion in res¬ 
pect of a debti which had been rnnliaed by the sain of the i)roperty mort- 

t 

gaged by jilaintiil's father, wav heJd to fall under this article, the cause 
of ivetioii arising when the plaintiffs were damnified {i.e.) when they 
were obliged to pay and did pay the mortguge-debt. 26 C. 241. 

(5) A suit for contribution against co-trustces is not governed by art. 100, but 
by this article. 20 M. 899. 

8. —Suits for damag^es. 

% 

t 

(1) Where land acquired under the Land Acquisition Act had been taken 

possession of by' Govei'nment before an award, a suit for damages for 
Collector’s refusal to make an award is governed by this article. 27 M. 
.->36 =.14 M.L.J. 173. 

(2) A suit brought under s. 3, Act X of 1836, by an indigo planter agaiitst an 

instigator, who had successfully prevailed upon the ryots to brenk the 
contract entered into with the plaintiff, for diunugcs to the extent of the 
injury sustained, was governed by cl. 16, s. 1, Act XIV of 1859. 5 W.B. 
277 ; 8 W.Bi 257 ; 7 W.B. 401. 

(3) A suit to recover damages for loss oaused by carrying off a quantity of 

UKthreshed paddy from the plaintiff’s threshing-floor, was governed by 
the six years’ limitation. 3 M.H.C. 165. 

^4) A>8uil to recover damages for cutting and carrying away crops is a suit to 
recover tbo value of the crops, and, iis such, is governed by this article 
and not by art. 49. 17 W.B. 277 (Note). This case is practically 
overruled by 26 C. 692 (F.B.' - 2 C.W.N. 265. 

(u) A suit to recover damages oaused by wrongful deprivation of property is 
goxerned ly this article sid not ly art. 40. 10 B. B.C.A.C. 346. 
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Act XY of 1877 (INDIAN LIMITATION ACT). UlTi 

A.—Applicability of article—fcowiinwed;. 

Q.—Suits relating to mortgages. 

(1) Mortgagee’s claim for mortgage-money 

A claim by n mortgagee for recover)' of the mortgage-moiioy, on the ground of 
the mortgagor's failure to secure possession to the mortgagee, is not 
governed by art. 97, since the liability is not one arising under the com¬ 
mon law but one imposed by s. (»8 of the Transfer of Property Act. 
To such a case, this article or art. 116 would apply. 21 M. 242-—SM.Li.J. 
81 (distinguishing 11 B. 475 on the ground that, when the case was 
decided, the Transfer of Property Act wiis not in force in Bombay). 

( 2 ) Mortgage containing no covenant to pay:— 

In the case of a nsufrnctuary juortgogo containing no covenant to pay, the 
right to sue for mortgage amount arises when the security is wholly or 
partially destroyed. 'J'his article applies to such a suit. 2 U.B.lt. 
(1897-01) 518. 

(S) Suit by mortgagee for aale 

Where a usufructuary mortgagee was not given possession of the mortgaged 
property, Iwld, that a suit by him to recover money by Siilc of the 
mortgaged property would not lie and was barred by limitation, tho suit 
having bucu instituted more than six* years from the date of mortgage. 
8 M.Ij.<T. 154 (F.B.) 

(4) Personal remedy on mortgage-deed 

There is no separate cause of action to enforce a personal covenant in a mort¬ 
gage-deed ; tbo cause of action for both ruinedies is one and tho same 
and accrues when tho covenant to pay is broken. 20 A. 512. 

(5) Bolt to recover mortgage-amount charged on surplus sale-proceeds:— 

A-^in consequence*of the inortgagod. property being sold free from 

incumbrances for Goveriinicnt revenue, is govc.ncd by this article or 
art. 132. 27 C. 180. 

lo.—Suits relating to trusts. 

(1) Buit to vindicate trustee’s personal rights 

A-to manage a trust and for possession of the trust properties is govern¬ 

ed by art. 128 or 145 or by this article. C A. 1(P.C.)~13C.L.B. -SO-* 
10 I.A. 90. , 

(2) Suit rs equitable claim against trustee:— 

A suit relating to an equitable claim against a trustee liable to account, in 
which the relief sought is to have an account taken of the trust 
property and to recovor whatever might bo due falls un^er this article. 
7 A. 25=4 A.W.N. 219. ^ 

(3) Buit by assignee of decree-holder 

Where the judgment-debtor’s money in the hands of a trustee was attaoheg in 
execution of a decree, a suit by the assignee of a decree-holder to 
recover the money was governed by this article. 11 A.W.N. 130. 
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A.—Applicability of article— 
lo.—Suits relating to trusts— 

(4) Bait to ^oet assignee of endoved property 

A suit by a person interested in endowed property for dispoBsession of the 
assignee of the last manager is governed by this article, time begiiming 
to run from the date of the alienation. 9 P.B. 1904 ; 8 P.B. 1899. 

(6) Bait to follov estate of debtor 

A suit by the plaiutifEs to follow the ostatu of their debtor in the hands of the 
defendant and for deolaration that a mortgage in favour of the defend¬ 
ant is void, as against the creditors of that debtor, is governed by this 
article and net by s. 10. 4 C. 897>>4 C.L.B. 19S. 

(6) Bait to recover property settled on invalid trusts : — 

Under this article the right to recover property settled on invalid trusts acoruos 
directly the property is conveyed to the trustees. 20 B. 511. 

(7) Claim In respect of breach of trust:— 

. A suit in respect of breaches of trust committed more than six years before the 
iustitution of the suit is barred by limitation. 20 M. 398. 

II.—Suits between principal and agent, &c. 

(1) Bait by principal against agent:— 

A suit by a principal against his agent, who denies the agency, to re¬ 
cover the ainoont that may bo found due to him is governed by this 
article, the cause of action accruing on the date when the agency 
ceased. 14 C. 147 (P<C.) 

(2) flnit agidnst representative of agent for account 

Whether this article or art. C2 applied, a suit instituted vrithin three years from 
the date of the agent’s death, against the representative of the f^ent 
for an account of money received by the agent, is within time, the 
cause of action arising from the date of the death of the agent. 96 P.B. 
1886. 

(3) Bolt for account of stewardchip 

If the object of a suit is not to recover any property in specie, but to have an 
aooount of the defendant’s stewardship, it mast be brought within six 
years from the time when the plaintiff had first a right to demand it. 
5 C. 910«6 GJliJi. 195. 

(4) Bait against son of a pleader for money paid to pleader i— 

A suit against the son of a deceased pleader to recover money paid by a client to 
him in his professional capacity will he in time, if brought wifjiin six 

, years from the date of receipt by the pleader. 25 A. 56. 

,^) flidit by parehater of decree against Jndgmeaf-debtor’s agent 

A. suit by the purchaser of a decree to recover money of deoeosed judgment- 
debtor in lihe hands of his agent is governed this article. 18 A. 
368=.ll A.W.N. 180. 
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A.—Applicability of article— (conUnwd). 

II.—Suits between principal and agentf 4tc.— (canclttded), 

(C) Suit by vakil aSaiiut client's i^ent:— 

A suit by a vakil against his client’s agent, for the recovery of money paid by 
him to be delivered to his clients but not delivered, would be governed 
by this article, the cause of action arising from the date the plaintiil 
is compelled to pay money which the defendant was legally hound to 
pay. 2 M.H.C. 21. 

-*r* • * 

(7) Bait for aooonnt against executor:— 

A suit not to follow trust property in the hands of a representative of a trustee, 
but one to ascertain whether any trust remained to be administered 
after the payment of the testator’s debt and funeral expenses, or merely 
•for on accoiuit against the executor or his representative, is governed by 
this article, and not by article 10. 10 B. 242. 

(8) Suit against receiver:— 

Art. 89 is inapplicable to a suit to recover money in the hands of a liecciver 
appointed in execution of a decree. Such a suit is governed by this 
article. 8 0.0.171. 

la.—5uit for restitution of conjugal rights. 

Restitution of conjugal rights:— 

(1) A suit for-between Hindus is governed by this article read with s. 23 

of this Act. 13 A. 126=3 11 A.W.N, 18. (h'ce, further, same case noted 
at top of p. 743, supra). 

(2) See 28 C. 37 (45), where the applicability of this article to a suit for resti¬ 

tution of ooujugal rights has been discussed. 

13 .—Miscellaneous Suits. 

(1) Suit by dlspoBsessed non-occupancy raiyat :— 

Where a non-occupancy raiyat was dispossessed from his bolding, otherwise 
than in execution of a decree, a suit by him to recover possession 
would be governed either by this article or by art. 142. 31 G. 647. 

(1-a) JLrtlGleB sold in retail 

A suit to recover the valno of articles sold by retail and supplied for household 
purposes would be governed by art. 52, and not by this article. 7 W. 
B. 101. 

(Not::!:).—T his was a cose under Act XIV of 1859. 

(2) Bull for cancellation or modification of certificate of rent:— ■ 

will fall under this attido or art. 14. 26 C. 676. 

(8) Suit to avoid Butwara proceedings :— 

A— — of a OoUeotor, is governed by this article and not by art. 45. 16 W. 


B. 271. 
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Act Xf of 1877 (iSDiAN uMiTATiON act). [Art. 120 

A.—Applicability of article—(’coniintwdj. 

13 .— Misceliaaeous Suits—(conHntted). 

(4) Suit by real ovaer a^ainot recipient of money 

Where oompensation-money was paid by (Government to a certain person re¬ 
presenting himself as the owner, a suit, by the real owner, for rooovery 
of the same from tbs person to whom it was paid, held governed by 
art. 118, Act IX of 1871 (-art. 120 of this Act); and time begins to 
run in such a case from the date of payment of the amount to defend¬ 
ant by Government. 5 C. 597 ; 8 W.B. 23. 

(5) Bolt between eo-aharera :— 

A suit for possession of trees by some co-sharors of a vipago against the other 
co-sharers, and to set aside the order of the Settlement Officers made in 
favour of the defendants, is governed by this article and not by art. 14. 

I A.W.N. 91. 

( 6 ) Order not under Ba. 280-282 or B- 3S8, G. P. Code 

Where the order, passed on a claim, was one passed under s. 209 of the old Code, 
. and not one passed under s. 835 of the present Code, it was held that a 

suit (after Act X of 1677 came into force) for the ostaUishmeut of the 
defeated claimant's title and for confirmation of possession, was 
governed by this article and not by art. II. 9 C. 16.3; 11 C.L.B. 409; 

II C.L.B, 863. 

(7) Bult for money bad and reoelved by defendant for plaintilTa uae 

A suit by a landlord for recovery of his sbaro of compensation, allowed by 
Government for acquisition of land under Act X of 1870, the same 
being realised by the defendant-tenant, representing himself to be the 
owner, is governed by this article or art. G2, and not by art. 86. 8 
C.W.N. 202. 

(8) Bolt by Mahomedan for ihare In inheritance:— 

A suit by a daughter (Mahomedan) claiming a share, by inheritance, from her 
'* fother’s estate, alleged to bo the joint family properties of herself and 

her brothers, was held barred by this article, when it was found that 
she had ceased to be a member of the alleged joint family since her 
marriage. Art. 127 held not to apply to such a suit. 7 O.W.N. 165. 

(9) Suit by adnlnlitrator Against ezeontor :— 

A debtor, taldng possession of the estate of his creditor as executor, is acoount- 
aUe for the amount of his debts to the estate as assets. A suit 1^ the 
new administrator to recover, from the executor of the deceased debtor’s 
estate, the property and effects of the deceased creditor, is governed by 
Uiis artide, the cause of action accruing from the death of such debtor- 
executor. 7 C.W.N. 476. 

(10) Ibdt tax money reidised under decree linoe roToroed 

A suit to recover money realized in execution of deoroe, which was subsequently 

' reversed on appeal, is governed by this article. 3 O.L.B. 864. 
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^ A.—Appiioability of aptlclo--foo»ti»«cdj. 

13 — Miscellaneous Suits— f'oonftnued;. 

(11) Bolt fop removal of manager of temple 

^ A suit for the removal of the manager of a temple, the removal of his control 
over the properties belonging to the temple, and for a declaration that 
the plaintiff is entitled to appoint another manager for the purpose of 
oarryuig out the objoot of the endowment, is governed by this article, 
and not by S. 10. 13 G.L.B. 89 (P.C.)-6 A. 1-101.A. 90. 

(19} Butt to {Bcover purohaae money: — 

(a) A suit to recover from tbo defendant the amount of purchase-monoy paid 

by the plaintiff upon a sale to him of certain land by the defendant's 
father, was governed by the six years' limitation. 4 M.H C. 266. 

(b) A-by purchaser against decree-holder, the judgment-debtor being found 

. to have no saloabJe interest in the property sold, is governed by t his 
article. 3 M.L.J. 134. 

(13) Balt to recover advance 

Whore an agreement, executed before the Begistration Law came into force, 
provided for tbo advance by plaintiff to defendant of moneys up to a 
certain limit on the security of certain bills, stocks &o., a suit to 
recover the amount so advanced was governed by the six years’ role 
under cl. 16, S. 1, Act XIV of 1859. 6 B.L.B. 668=15 W.B.0.0.1. 

(^^) Buit by shebait’s heir against debotter estate:_ 

A suit against a debutter estate to recover money advanced by the plaintiff’s 
father, a sfubait, to meet the expenses of the debutter estate, is 
governed by this article, the cause of action accruing from the date of 
the death of the plaintiff’s father and not from the time the advances 
were made. 5 C.W.N. 273. 

(15) Bait by holder, against adbeptor, of Hundi:— 

Under Act XIV of 1859, a suit by the holder of a Hundi against the acceptor 
was governed by cl. 16, and not by cl. 10, 8.1, of the Act. 4 W.B. 98. 

(16) Bolt by lessor against beneficial lessees 

Where a lease was held benamee and the tenure passed away by sale in execu¬ 
tion of a decree to a third party, a suit by the lessor to recover, from 
beneficial lessees, the arrears of rent, was governed by the six 
years’ limitation under cl, 16, 8.1, Act XIV of 1859. 18 W.B. 132. 

(17) Balt for property-Dispossession by Magistrate*:— 

A suit by a person to recover possession of property, of which he was dispossessed 
by order of a Magistrate, brought more than three years after the 
Magistrate’s order, was not barred under ol. 7. s. 1, Act XIV of 1860 
9 W.B. 480. 

« 

(18) Bult by rome Joint-tenants agaiiist others:— 

A suit by some joint-tenants for compensation for use and oooupation against 
the other joint-tenants for having habd exclusive use and oeonpation of 
some of the joint lands, is governed by this arciole, and in stt||l suit, 
compensation for six years can be ob tained 23 0.799. ' 
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A.—Applicability of article 
13 .—Miscellaneous Su\tBr~(cm1mwd). 

(19) Suit to reooYev residue of sarplns sale-proceeds 

A suit to recover the residue of the sale-proceeds of an estate sold for arr^rs of 
(lovomiueiit revenue is govorued by this article and not by art. 6i2. 
20 C. 51 (F.B.). ormuling IS 0. 234. 

(20) Suit to oust nominated shebait 

A suit to oust a sliebait from ufTico, the appointment to which is made by nomi¬ 
nation, is governed by this article and not by art. 124. 19 0. 77G. 

(21) Sait for mutation of names in reSistry 

In a suit by a purchaser of k /amin village against his vendor to compel the 
mutation of names in the register, the cause of .action arises from the 
date of the Collector's refusal to register, negativing the plaintiii’s 
right to the village in question. 15 M. 350=1 M.L.J. 231. 

(22) Salt by landlord for ejectment:— 

Where the decision of th(- Survey Cflicor, declaring that the defendant was an 
occupancy tenant, was not brought to the notice of the parties until 
when the botkhat was friuncd and signed ; held, in a suit for ejectment 
by the landlord, the limitation begins to run from the date of the 
bctikhat, and not from the date of the Survey OiTicer’s decision. 2 Bom. 
L.B. 228. 

(23) Suit for recovery of security deposit:— 

A suit to recover deposit made as security for the duo discharge of certain othce 
would be governed by this article ; and the period of limitation would 
begin to run, not from the date of plaintiff’s dismissal from office, but 
from the time when the account of, charges due against the deposit was 
made and sent in to him. 12 G. 11,3. 

(24) Suit for apportionment of rent 

Though a siut is instituted as one for abatement of rent, still if it really be for 
apportionment of rent, the six years' rule will apply, and S. 19 of Bengal 
Act VIII of 1859 would not. 11 C. 284. 

(25) Sait to enforce equitable claims:— 

A suit to enforce an equitable claim in respect of moveables wrongfully converted 
by a deooasSd person, against whom a decree had been obtained, such 
proceeds, being held by the defendant as agent of the representative of 
the deceased, is governed by this article. 10 C. 8G0=11 LA. 69 (P.C.) 

(2G) Suit by auction-purchaser against lessee 

A suit by an auetion-purchaser of mortgaged property against a perpetual lessee, 
for declaration of the former's rights, and to set aside the lease on the 
ground of its being against a covenant in the mortgage-deed, is govern¬ 
ed by this article, declaration of plaintifi's right being the substantial 
relief, and the other relief being merely a subsidiary relief. 22 A. 90, 
{following 16 A. 78). 
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Art. 180] Aot XY of 1877 (indun LmrcAffiON act). 

^ A.-’Applicability of article—fooniinued;. 

I3-—Miscellaneous Sulta-~(continued). 

<27) Bait aBalast Hahomedui widow by other heirs:— 

A suit by the .other heirs of a Mahomedan to recover from his widow a sum of 
money realised by her on account of a mortgage-debt duo to her 
deceased husband, falls uuder this article, and must bo brought within 
six years of the date of realisation. 19 A. 169=^17 A.W.N. 34. 

(28) Sait for maintenance of possession 

A suit tor. maintenance of possossiou in certain joint family property, by cancol- 
mont of a deod of salo, executed by another co-parcoiicr, affecting 
plaintiff's interest in the property, is governed by this article. IG A. 73. 

(29) Suit against trespasser:— 

A suit against a trespasser, for removal of trees planted on a land belonging to a 
‘/emindar. is guveniod not by article .32, but by this article, because a 
mere trespasaor is not a person having any right to use property for 
specific purposes. 10 A. G34..-8 A.W.N. 257. 

(30) Suit for declaration that land is khoti 

A suit for a declaration that certain lands were klwH lands and not dhnra lauds 
as decided by the Survey Settlement Officer, is not governed by art. 10, 
but by this article. 18 B. 244. , 

(31) Purchaser taking possession of partnership property:-- 

Whore a decree-hoider-purchaser took possession of the partnership estate sold 
in execution of a personal decree against a member of the partnership, 
a suit by the other mcnibors to wind up the partnership is governed 
not by art. 106, but by this ariiicle, the cause of action accruing from 
the date of possession by the purch)u<er. 4 A. 437. 

(32) Bait agaiost Municipal Committee 

(a) A-for someth iif^ not done uuder the Municipal Act, no compensation 

being churned in such suit, is governed by this article, and not by the 
special period of limitation contained in the itlmiicipal Act. 4 A. 339 

(P.B.) 

(b) So, also, a suit for a declaration of plaiutiff’s right to open a market in his 

land, and for an injunction restraining interference with such right. 
Per Stuart, 0. J., in 4 A. 102-:1 A.W.N. 148. 

(33) Sait under S. 270 of Act YIII of 1859 

A-(corwjsponding to S. 29.5 of the present Civil Procedure Code) held 

guvorned by art. 118 of the old Act corresponding to this article. 1 A. 
833 (F.B). 

(34) Suit for recovery of money illegally realised:— 

Per Stuart, C.J., and Spankie, J.—This article is applicable to a^soit to recover 
money illegally realized from the plaintiff by the defendant under an 
illegal and impeopor order of a Court. 1 A. 333 (F.Bi) 

(35) Suit for money drawn out of Court :— 

A suit to recover money drawn out of Court under a decree, since reversed, is 
governed by this article. 13 M. 437, 



iet X¥ of 1877 (tuiJUN uMiTAwbir aot)« 

A.—Applicability of artioie-feontiiwed), 

13.—Miscellaneous Suits— (cmHnved). 

(86) Balt to eafome lien for unpaid-papchaw money 

Held, that, in a suit by a vendor of equity of redemption in certain immoveable 
property to enforce his lion for unpaid-purchase money, it would be 
governed by this article, if the object of sale were not assumed to be 
immoveable property. 11 .4.\V.N. 130. 

(37) Bait by help afainst person in lawfal possesBion of GOYOrnment Ppo-noteei— 

A suit for a share of Govornmont promissory notes by an heir, against ono 
falsely professing to hold them under a will, is governed by this article. 
12 M. 487. 

(88) Bait on pro-note 

A suit on a'promissory note payable on demand at any time within six years from 
the dato of its execution, is not governed by art. 73, but by this article., 
6 M. 290. 

(89) Bait for reooyery of profesBlon-tax 

A suit for the recovery of instalments of profession-tax under the provisions of 
the Town.s’ Improvement Aot, 1871, was governed by this article. 
3 M. 124. 

(40) Bait to recover olHce of Kornam:— 

A——and lands attached thereto is governed by this article. 2 M. 283 ; 6 M. 
H.C.R. 301. 

(41) Bolt to reoover tasdik allowance 

A suit for a declaration that the plaintiff, as Dbarmakarta of a certain religious 
institution, is entitled to receive direct from Government a certain 
tasdik amount payable annually, is governed by this article and not by 
art. 131. 13 M.L.J. 267. 

(42) Bolt to recover immoveable property under award 

A suit to recover immoveable property under an award is governed, either by 
article 144 as being a suit for posse-ssion of immoveable property, or by 
this article as being a suit to enforce an award for which no special 
period is prescribed by the schedule. 10 M.L.J. 206. 

(43) Bait to recover profits of hereditary office 

A suit to recover the profits of a hereditary office wrongfully withheld is 
governed by this article. 9 M.L.J. 163. 

(44) Suit ii^alnst MuBhavlrs of a mosqae 

A suit against the Mushavirs or directors of a mesque for a declaration that 
they were not entitled to carry on the management of the and 

*' its property, for removing them from their position ac directors, for an 
account being taken of moneys received by them and for directing 
them to make good such sums and also sums, which, but for their 
wilful default, they might have received is governed by this article and 
most be brought within 6 years from the date of cause of action. 
16 B. 401. 
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Aat XY of 11^ (niDiAir act). 92:i 

A.—Applicability of article— 

13 .— Miscellaneous Suita— fwnlmiwd^. 

(45) Salt for reoovery of gharvara duel 

A . . .18 goveroed by this artiole and not by art. 132, the same not being 

malikhana or haks, 3 O.G. 203. 

(46) Suit to reooTor money deposited in Oovemment treasury:— 

A suit to recover money deposited in a Government treasury is governed by the 
six years’ limitation. 2 N.W.P.H.O. 379. 

(47) Suit against Government:— 

Where a Magistrate, by an order under the Criminal Procedure Code, awarded 
certain money to Government as part of money stolen from Govern¬ 
ment treasury, a suit against the Government to recover the amount 
BO awarded held governed by this article, the defendant not having 
shown that any other article applied to the case. 59 P.B. 1866. 

(48) Deposit of money by customer to banker 

Art. 145 docs not apply to a deposit, by a customer, of money with a banker to 
be placed to the customer’s credit in account current. This article 
may ai)ply. 74 P.R. 1882. 

(40) Suit for eorrmstion of settlement record ;— 

Where the names of the defendants are entered in the settlement record as 
proprietors of certain laud, a suit by the plaintiffs for amendment of 

. the settlement record and the entry of their own names instead of the 

defendants’, is governed by this article, the cause of action arising from 
the date when the record of rights was sanctioned under S. 20, Act 
XXXinofl871. 79 P.R. 1879. 

(50) Suit by liquidator of Company for calls 

A suit by the official liquidator of a registered Company to mcover, from the 
share-holder, who had forfeited his share, moneydue by him in respect 
of unpaid calls on his share is governed by this article. 160 P.I/.R. 
1903. 

(51) Suit for profits by a co-sharer against lambardar:— 

A--is governed by this article. 10 C.P.L.R. 98. 

(52) Bon alaiming share in father’s proprietary right 

A suit by a sou claiming, as against his uncle’s somi, a shore in the proprietaiy 
rights conferred on his father at the settlement, is governed by thi« 
article and not by art. 127. 6 C.P.L.R. 40. 

(53) Suit to recover money vrongfiilly paid to defendant 

A —>—, the plaintifE being entitled thereto, is governed by this artiole. 5 C.P, 
L.R. 9. 

(64) Bolt by unsnooessful decree-holder 

Where the decree-holder, who is unsuccessful in the claim-proceedings, 80)^1 for 
a declaration that another decree, in execution of which the olainuuxt 



624 Act XV of 1B77 (indian limitation act). [Art. 12D 

A.—Applicability of article—f'conttnucdj. 

13.—Miscellaneous S\x\ia—(conHnv£d). 

got possession of the attached property, was fraudulent and collusive, 
the suit will be governed by this article. 13 GJj.H. 139. 

(55) Pint crop assessment made over by Government:— 

Where, the Qovcriiment having directed certain i^otwari tenants to pay the first 
crop assessment of certain lands to the trustc<» of a religious institution 
instead of to the Govcminent, the trustees sued the ryots for 
recovery of arrears personally against the ryots and as a charge on the 
lands, the suit was hold not to be one for ' rent,* and was governed, for 
purposes of limitation, by this article and not by art. 110. 90 M. 

730:^-13 M.L.J. 248. 

(5G) Suit by purchaser at execution-sale 

A-for recovery of money paid by him for the purchase, on the ground of 

want of title in the judgment-debtor, is governed by this article and 
not by art. 62. 16 M. 361 =-3 M.L.J. 364. 

(57) Suit for compensation money:— 

In execution of his money-decree, a docree-holder attached some property. A 
claim was preferred and the property was released from attachment. 
The decree-holder, in a regular suit brought by him, obtained a decla¬ 
ration that the property belonged to tho judgment-debtor. In the 
meantime, the property wa.s taken up by Government for public pur¬ 
poses and the compensation-money was paid to tho claimant. Tha 
docree-holder having attached and sold this amount as debt duo to the 
judgment-debtor, plaiutill purchased the same and now sued the 
recipients of the amount from the Government. Such a suit was held 
not to bo ono falling under art. G2, but one under this article. 15 M. 
382. 

(58) Suit by defeated claimant 

Where a suit by a person, .against whom an order under S. 246 of Act VUI of 
1859 was passed, for establishment of bis right to tho property in dis¬ 
pute and for confirmation of possession, was dismissed not on merits 
but for non-payment of costs for service of summons to defendant, a 
similar suit subsequently brought for the same relief would not be 
governed by art. 11 but by this article. 9 0. 163=11 O.L.B. 409. 

(59) Bait for ejectment abd for removal of treee 

Where a suit for ejectment, by a landlord against his tenant, contains an alter¬ 
native claim to compel the defendant to remove trees from the lands 
leased to him lor agricultural purposes, this article would apply, and 
^ not S. 27 of Bengal Act Vni of 1869. 9 C. 147«12 O.L B. 418. 

(60) Suit by Hindu eon against widow for immoveable property;— 

A snit by the sons of a deceased person against his widow, for the recovery of 
immovcablo property of tho deceased in her possession, would be 
governed either by this article or art. 144, and not by art. 123. 6 0. 
692=6 C.L.B. 605. 
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A.—Applicability of article.—^«»**»»***«*/ 

13 .—Misccllaneoua Suite—(eontinued). 

(61) Bait for eompenMtioD-nioney:— 

Where the alienee from a widow received the compensation-money under the 
Land Acquisition Act, in deposit with the Government, a suit by the 
reversioner to recover that amount from the alienee would be governed 
by this article and not by art. 62. 5 0. 697>-5 G.L.R. 45. 

(62) Balt for tarn of worship:— 

A suit for a turn in the worship of an idol was governed by this article. 4 C. 
068. 

(68) Bait by Inomdar for rent agninst tenant not let into possession 

Where the defendant was not placed in possession of the lands held by him, 
either by the Inamdat of the village or his predecessor in title, a suit 
by the Inamdar for arrears of rent would bo governed by this article 
and not by art. 10. 25 fi. 556. 

(64) Bait between eo'Sharers:— 

A suit by some oo-sharcrs of a village against the other co-sharers for possession 
of trees and to set aside the order ot, the Settlement 0£Scer made ill 
favour of the defendants, is governed by this article. 1 A.W.N. 114. 

(65) Bolt by liquidator for calls :— 

Suit by liquidator for calls is governed by this article, while the suit by the 
Company itself is not. 10 B. 483. 

(66) Bait by Inamdar againit Khatedar:— 

This article is applicable tq a suit by an Inamdar to recover arrears of assess- 
ment duo from a khatedar. 6 Bom. L.B. 428. 

(67) Balt for cancellation of Instrument 

Where, in a suit by a landlord against a tenant for the cancellation of an instru¬ 
ment, under which the latter purports to hold his tenement, the re¬ 
covery of possession of the tenement is put in as a consequential relief, 
the suit would be governed either by art. 91 or this article, as it would 
come within S. 39 or 42 of the Specific Belief Act. 4 Bom. L.B. 832 
(P.O.) 

(68) Bait under B. 21 of Act I of 1B80 (Bombay) i— 

This article governs a suit under S. 21 of Bombay Act I of 1880. 3 Bom. L . B . 
420. 

(69) BnH by fHamdar against inferior holders:— 

A suit by the plaintiff-Inamdar sgainst inferior holders, to recover arrears of 
assessment in respect of lands held by them, is governed by this article 
and not by art. 110, as the suit is not for rent against the g 

Bom. LtB. 1S6. 

ra ' U9 
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A.—Applicability of article.~^eo7icludedJ. 

13 .—Miscellaneous Suits— (oanduded). 

aiO) Sait to recover value of repairs 

WJiere thoro is nu express agreement as to the payment for the repairs of a 
bungalow, held, that, on the performance of the repairs, an implied 
contract to pay their value arose, for which the period of limitation 
was six years. 9 B. H.C.A.C. ‘idO. 

(71) Suit for arrears of deshmukhi vatan 

The period of limitation to recover arrears of deshmukhi vatan is six years. 8 
B. H.C.A.C. 10?. 

(72) Suit to establish right to toda-garas: 

A suit to establish a right to a todn-garas allowance and for arrears of the same, 
must be brought within six years, as tudu-ijaras must bo presumed to be 
moveable property. 4 B. K.C.A.C. 1B9. 

(78) Herais or customary dues : 

A suit to recover mrrais or customary dues on account at a Cltattram is govern¬ 
ed by this article and not by art. 110, as inerai is not ‘ rent ’ .and the 
claim does not arise out of n relationship of landlord and tenant. IG 
M. :J05. 

(74) Suit for possession of office 

A suit for possession of office is governed by this tirtide. 26 M. IIB. 

(75) Claim by contributors for distribution:— 

A claim by some of the contributors to a common fund for a distribution of the 
same is governed by this article. 2.8 M. 5K8. 

(76) Suit for emoluments of hereditary office :i- 

A suit to recover money due by oustom as an emolument of an hereditary office 
is governed by this article, as it is not one for the possession of an 
interest in immoveable property. 22 M. 351. 

B.—Article inapplicable. 

Bait by a member of a Joint Hindu family 

A-against another, after separation, for tealisation of the former's share in 

moneys collected under a bond executed in the latter’s name alone, is 
governed tiy art. 62 and not by this article. 6 A. 442 ^4 A.W.N. 154. 

A.—Suite for declaration. 

(1) Suit for deelaratioD 

(a) 4 A suit for a declaration that an order by a Diatiict Judge appomting the 
defendant as a member of a temple committee is illegal and invalid, 
is not governed by this article, but by art. 18. 8 M.L. J. 128. 

(h) A suit by a defeated claimant to declare his right to attached property is 
governed by one year’s limitation and not by this article. 11 C.L.B. 
596. See, alBo, 8 C.L.B. 64. 
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, B.—Article Inapplicable—(i^onUntted). 

A.—Suits for declaration—^conclMded^. 

(cj a claim to u declaratory decree as to the erroneotumesB of an order under 
S. .321, Criminal Procedure Code, pomutting the defendant to erect 
a drain-pipe to take water from plaintift’a reservoir, was governed by 
the twelve years’ limitation. 17 W.B. 281. 

(d) A-of the plaintiff’s right to recover a moiety of the offerings made at a 

shrine is governed by art. 131 and not by this article. Kveu if this 
-•urticlo applied, the particular suit was held to be in time, having been 
brought within six years of the first refusal, when the cause of action 
arose. 3 O.G. 851 (357) (B.) 

(2) Suit for declaration of proprietary right:— 

A--.to land in plaintiff's possession free from liability to pay rent is not 

governed by this article, such a suit being one substantially for posses¬ 
sion of immoveable properly. ,3 A. 40. 

(3) Substantial prayer, declaration of title 

Tn a suit for a declaration that the members of a Nambfidri llloni, to which the 
plaintiffs belonged, wore the sole heirs and succcRsors of .another Tllom, 
and for the possession of certain land, the property of that Ilhmi, it 
WHS found that plaintiff’s Kamavan had been adopted into th.at Illoni 
and both thu Tlltniis had been amalgiimatod by' a Kai ar executed by 
the wife of the last ni.alc member of that TlUtiii and that she had died 
less than twelve yours before the suit. Held, the suit was not govern¬ 
ed by art. 91 nor by this article, and wes not burred by limitation. 
15 M. 0. 

(4) Suit for declaration and tiOBseasion 

A suit by a defeated claimant to cstiibJish hi.s right to the property in dispute 
and recover jiosscssion of the property, is governed by twelve years’ 
limitation. 9 C. 230== 12 G.L.B. 139. 

B. —Suits for contribution. 

Bait for contribution 

f'aj This article is inapplicable to suits for contribution, art. 99 being appli¬ 
cable to such suits. 7 A.W.N. 128. 

(b) This article does not apply to a suit for contribution in a case where the 
amount was realized by sequestration or sale of the property of the 
person seeking contribution. Per Bhashyom Ayyangar and Moore, 33., 
2 tiM. G86(F.B.) 

C. —Suita for pre-emption. - 

(1) Mortgage to ripen into a sale 

Art. 10 is not restricted in its operation to sales having immediate effect. A 
conditional sale ripening into an absolute sale will fall within art. 10, 
and not within this article, if the whole of the subject of the sale 
admits of physical possession. 76 F.B. 1895. 
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Act XY of 1877 (INDIAN LIMITATION ACT). 

B.->Artlcle lnapplicable--*f'<)on<inu«(2). 

C."-$alts for pre-emption—^ooncIudMZj. 

(3) Bait for pre-emptioii 

(a) ■ A suit by a landlord to enforoa a right of pre-emption over absolute ooon- 

pancj fields is not governed by this artiole, but by art. 10. 6 C.F.L.B. 
67. , 

(b) A olaim for pre-emption is a claim in respect of a sale and is governed by 

art. 10 and not by this article, oven where the sale-deed doss not 
oorrectly describe the property sold. 1 A.L.J. 247. 

(8) Bolt by pre-emptor for money paid:— 

Either this artiole or art. 97 would govern a suit to recover money paid by a 
pre-emptor under a decree for pre-omption which afterwards became 
void, the cause of action arising on the date the decree became void. 
8 A. 273=-.6 A.W.N. 95. 


D.—Suits for accounts. 

(}) Buit for account and for money found due:— 

Article 89, and not this article, is applicable to a suit by a principal against an 
agent for an account and for money that may be found due upon snob 
account being taken. 8 G.W.N. 118. 

(8) Bolt by ward against guardian 

(a) Art. 62, and not this article, is applicable to a suit by a ward against the 
guardian to recover specific sums received during plaintiff’s minority, 
such a suit not being one for an acconnt. 56 P.B. 1883. 

fb) If the suit be for an account, this article would apply. 64 P.B. 1891 
and 33 P.B. 1897. 

(3) Bait for partition and aeoonntgi- 

A suit by a member of a joint Hindu family for partition of the ancestral pro¬ 
perty with the additions to the estate purchased out of the profits 
thereof, and for an account, would not be governed by this artiole. 
14 0. 498-141.A. 37 (P C.). 

(4) Balt against heirs of deceased debtor on aeeount stated 

A suit against the heirs of a deceased‘debtor to recover money due on an 
account stated between the plaintiff and the deceased debtor, is not 
governed by this article but by art. 64, the cause of action being one 
and the same, namely, when the debt was found to be due on the 
account stated.' 25 A. 67. 

(6) Bnlt i^ainst testator’s widow re trusts 

Where a suit prayed that the oharitablo trusts of a testator might he earned 
out, and sought for accounts against the testator’s widow and certain 
trustees and for a scheme for the management of the trust property, 
the suit was governed by S. 10, and not by this artiole, smee the suit 
was for the purpose of following the trust property in the hands of the 
defendant and for applying the property to the proper purposes of the 
trust. 18 B. 661. 
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, B,—Article Inapplicable— 

B.— 5 ait relatlas to legacy. 

Init for logaoy 

Where the prayer for the administration of an estate is only ancillary to the 
plaintiff’s claim for a legacy, this article will not apply, bnt art. 123 
will bo applicable. 12 M.L.iT. 188 *26 M. 861. 

F.—Miscellaneous suits. 

fl) Suit agtfakt tenants 

A suit by a landlord for the removal of trees planted by the defendants on land 
held by them as oocupancy tenants under the former would be govern¬ 
ed by art. 32 and not by this article. 8 A. 446=-6 .A.W.N. 210. 

(2) Butt for apportionment of kattubadi;— 

Az -, tho apportionment made by the Collector being illef^l and without 

authority, is not governed by this article. 3 M.L.J. 258^15 M. 492. 

(3) Bait by mortgagee against mortgagor’s creditors:— 

A suit by a mortgagee to recover the mortgage-money from the defendants, the 
creditors of the mortgagor, who had drawn out the surplus salo- 
proceods of the mortgaged propei^y sold for arrears of Govemmont 
revenue, is governed by art! 1.32 and not by this article; but interest, 
by way of damages, on the mortgage amount will be awarded only for 
six years prior to suit, d C.W.N. 356. 

(4) Bolt by ohildlesB proprietor’s collaterals: — 

Where a ohildloss proprietor alienated his property to tho knowledge of tho colla¬ 
terals and died, a suit by the latter (the oollaterals) for possession of 
the property, brought more than six years after the proprietor’s death, 
held not barrel by limitation, the article applicable being 144, it not 
being necessary for the maintenance of such a suit that a suit for a de¬ 
claration, that the alienation was not binding on the plaintiffs, should 
have been brought. 116 P.B. 1890 (F.B.), {distinguishing 10 F.B. 
1890.) 

(5) Bait by mortgagor for exeess rents and profits :— 

Where, after the mortgagor has obtained possession of tho mortgaged property 
in execution of a decree for redemption, a suit to recover from the 
mortgagee the excess rents and pro6tB*collectcd by him, is not govern¬ 
ed by this article, but by art. 105. 4 0.0. 355. 

( 6 ) Bolt for poBsesiion of iromoToable properly :— 

Where the will of plaintiff’s father provided for the devolution of certain pro¬ 
perty in a manner unfavourable to the plaintiff, a suit by the latter for 
the recovery of the property on the basis of his title is governed ly 
art. 144, bis omission to sue for a cancellation of the vrill or for n 
declaration that it was null and void not barring his rights. 66 P.B. 
1894; 110 P.B. * 1890 CF-B.); see, also, 54 P.B. 1891. Cf. P.B. 
1890 (F.B.), 
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B.—Article inapplicable—/'cowiinuai;. ^ 

F.—Miscellaneous suits— (continued). 

(7) Suit to enforce award 

A suit to enforce an award m&rfle by arbitrators is governed by art 113 and not 
by this article. G7 P.B. 1889. 

( 8 ) Sait by P^fari for temple lands:— 

A suit by a Pnjari for poBsession of the temple lands managed by defendant on 
behalf of the temple and for an swcount is governed by art. 144 and 
not by this article. 8 C.P.L.R. 49. 

(9) Bnit against sons on mortgage bond given by Mitakshara father:— 

A suit upon a mortgage bond executed by the father in a Mitakshara family 
without ihe consent of his minor sons, brought agaiiist the sons, is 
governed by art. 132. 2 C.W.N. 603. 

( 10 ) Suit to recover arrears under settlement-decree 

A suit to roco.ver arrears of money due under a settlement decree is a suit to 
enforco a charge upon immoveable propertj’, and is governed by art. 

* 182 and not by this article. 7 O.G. 108. 

(11) ' Bnit for right of worship 

A suit for a palla or right of worship of an idol in turn, is not governed by this 
article, but by art. 131. 8 C. 807. 

(12) Suit for recovery of mortgage-debt out of surplus sale-proceeds 

Where a mortgaged property was sold for arrears of ( lovt. revenue, a suit by the 
mortgagee for the satisfaction of the mortgage-debt out of the surplus 
sale-proceeds would bo governed by art. 132 and not by this article. 31 
0. 745. 

(13) Primary relief, mandatory injnnetion—Secondary relief, ejectment :~ 

Where, in a suit by a landlord against his tenant, the primary relief sought was 
in effect a mandatory injunction, directing the defendant to fill up a 
tank excavated by him contrary to the provisions of the tenancy and 
the secondary relief was for ejectment, the suit was governed by art. 
32 and not by this article. 26 C. 564 (F.B.) 

(14) Bult for haB-i-ohahamm. 

A-by a Zemindar is not governed by this article, whether the claim is 

based on custom or ptherwise. 18 A. 430—16 A.W.N. 140 (following 
1 A. 444 (F.B.) and 2 A. 358). 

(15) Suit for possession of property attached by a Magistrate 

A suit for possession of property attached by a Magistrate under s. 146, Ct. F. 
Code, is not governed by this article or art. 47, but is governed by art. 

* 142 or 144. 20 A. 120. 

(16) Bult to enforce penal provisions:— 

A claim under S. 2 of Act XIII of 1659, to recover an advance mode to a 
labourer, is not governed by this article, as ptoceodings taken under the 
above Act are not suits. 11 M. 832, 
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B.—Article Inapplicable—^eoAciiwied;. 

F.—Mlscel laneous suits— (coiiduded ). 

(17) Suit to Mil moTeables pledged 

Where a debtor executed an unrefsietered bond and as collateral security pledged 
certain moveables, a suit to recover the principal and interest by sale 
of the moveables is governed by art. 80 and not by this article, the 
right to sell the moveables being an accessory to the right created by 
the bond. 11 M. 158. 

(18) Suit foP*dompenuLtion for wrongftal attachment :— 

A suit for compeusation for wrongfully procuring an attachment of moveable 
property, before judgment, is not governed by this article, but by art. 
49 . 6 M.rj.J. 12-19 M. 80. 

{Old Law.') 

(1) Suit for divorce n r'niculoi-— 

The provisions of the statute of limitation did not apply to a suit for divorce 
a vinculo. 10 B.L.K. SOI—18 W.B. 480. 

(2) Suit to recover money 

(a) A suit to recover money duo under a written instrument executed before 

Act XVI of 1864 came into force, was governed by cl. 16, S. 1, Act XIV 
of 1859. 2 M.H.C. 329 ; 2 M.H.C. 401. 

(b) Under Act XIV of 1859, suits upon written instruments which could not 

have been registered under the law, were governed by the six years’ 
limitation under B. 1, cl. 16. 11 M. 207- 

Part VIII.—Twelve yeartt. 

121.— To avoid^*'incambrances^*^ Twelve yean. When the sale be- 
or utid(*r-teiiuros^3)iij^an eji. comeK final and 

tire estate sold for arrears conohisive, 

of (irovernment revenue, or 
in a patni talvq or other 
saleable tenure sold for 
arrears of rent. 

(Old Acta.) 

[Arts. 119 is 120 of Act IX of 1871.— 

Art. 119, Col. 1—By an auction-purtsbaser or any one claiming^ 
under him to avoid incnmbrances or under*tennres in an 
ontii-o estate sold for arrears- of Government revenue, the 
estate being, by virtue of sucb sale, freed from incumbrances 
and under-tenures. Go's. 2 & 3.—Same as abqve. 

Art. 120, Col. 1—^To avoid incumbrances or under-tenures in a 
paisni taluq or other saleable tenures sold for arrears of rent, 
the taluq or tenure being, by virtue of such sale, freed from 
iiicumbrauces and under-tenures. Cols. 2 & 3.—Same as 
above. 
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(Old Aoti.)—(concluieiZ). 

See, 7 and Sec. 1, el. 12 cf Act XIY ef 1859 .— 

Sec. 7.'—In euUe to avoid incumbrances or under-tenures in an 
estate sold for arr&trs of Qovemment revenue due from such 
estate, or in a putnee talook or other saleable tenure sold for 
arrears of rent, which, by virtue of such sale, becomes freed from 
incundmnces and under-temres, the cause of action shall be 
deemed to have arisen at the time when the sale cf the estate, 
talook, or tenure became final and conclusive. 

Sec. 1, cl. 12.—To suits for the recovery of immoveahle property 
or of any interest in immoveahle properly to which no other 
provision of this Act applies—the period of twelve years from 
the time the cause of action arose."] 


(Sotea) 

Scope of article. 


The article is inapplicable to the case of an auction-pnrchasei of an estate sold 
for arrearr of revenue not accruing upon itself. Such a person cannot 
avail himself of the benefit of this article. 22 C. 244, quoted in Mitra's 
Limitation at p. 963. 

See, further, 4 0. 860»4>C.L.R. 6 and 9 C. C83=il2 C.L.B. 804 (F.B ) under 
Heading 8, infra. 

I.- ‘Avoid.’ 

\ ot:— 

The vrord ‘ avoid ’ must be construed as * to do something in exercise of the 
tight of avoidance.’ 4 C. 860 «4 C.L.B. 6. 


dvoidaiioe to be within reaionable time 

Justice and sound policy require that the option of avoidance should be exercis¬ 
ed ‘within a reasonable time,' but this object is in some measure 
secured by the Limitation Act. 11 W.B. 10 (P.C.) quoted in Mitra’s 
Limitation, at p. 962. 


2.—’ lacumbrance.’ 

(1) Uader-toniiM 

An under-tenure is an ‘ incumbrance' within the meaning of S. 66, Bangal Act 
Vm of 1869. 9C. 683(F.B.)-12.C.L.B. 304. „ 

(2) JLdvene peteeseion 

-is an incun^rance within the meaning of this article. 26 C. 167; 22 0. 

244; C/., 19 C. 787 and 10 W.B. 15. 

A suit by auction-purchaser of a |ntf»t-talaq to recover possession of land within 
the tsluq against a trespasser, time would begin to run from the date 
» when the sale becomes final and oomdusive. 26 C. 167. 

(S) liUt lev peuemlon by a panshoaev‘ 

In a suit for possession by a purchaser at a pufni sale under BegolatioD V TtT ot 
1819, he is not afieoted by any adverse possession prior to date of sale, 
and is entitled to the putni free from all inoumbranoaa and in the con¬ 
dition in whioh it waa oraated. 19 0. 787. 
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. 2.—* Encumbrance. *— (concluded). 

(4) Suit by asai^nee of auctioB-purchBaer:— 

(a) A suit by the assifpiee of an auotion-pnrchaser at a revenue sale, to resume 

lakhraj lands, is governed by the twelve years’ period, either u]ider this 
article or art. 180, which period is subject to the limitation of GO vears 
which would bo a bar to the Government. 30 0.1 j.R. 43. 

(b) Thu trurisferoo of a purchii-ser at a revenue sale acquires all the rights of the 

transferor, if the transfer follows immediately upon the sale or within 
a reasonable time thereafter. W.B. 29: Of. 15 VV.R. 481; 9 C 
■' 683 (085). 

(c) A suit by the plaiiitilT, who has purchased the estate from the purchaser at 

a revenue sale, to resume the land, must be instituted under this arti¬ 
cle and art. 130, within twelve years of the revenue sale, if his right 
accrued to him on the date of the revenue sale. 22 C. 244 (250, 251). 

(5) Latdiei of old proprietor 

(n) The incumbrance under S. 73, in Assam Land and Revenue Regulation 
1 of 1880. includes not merely an incumbrance created by the previous 
holder, but also an incumbrance oresited by his acquiescence or laches, 
and a punshaser at a revenue sale is entitled to avoid the interest ac¬ 
quired by any one by adverse possession. 26 C. 1 !M = 3 C.W.N. 108. 

(b) In a suit to recover posscRsiou of land by a purchaser at a revenue sale, the 

lierchaser is not allcottid by the laches of the old proprietor. LO C. 353 ; 
Of., 8 W.R. 02; 8 W.H. 22, 222 ; 11 B.L.R. 71 (P.C.) ; 10 W B. 16. 

(c) The purchaser of a putni tiiluq for arrears of the landlord’s rent acquires 

it free of all incumbrances created by the outgoing and, in a 

suit by the purohasier to recover posse.>,r.ioii, the cause of action arose, 
under Act XIV of 1859, from the divtc of sale. 17 W.B. 407. 

(6) Acts or omissioBB of preyloai ZeoiiBdar: -- 

An auetion-pucchaser of • Zomindari at a revtsnue sale is not affected by any 
difliculty arising from the law of limitation, nor is he conclusively 
barred by the acts or omissions of the former Zemindar, whatever pre¬ 
sumptions may arise from the omission to question the tenure by those 
who preceded him iu the Zemindary. 11 B.L.R. 71 (P.C.) 

(7) Suit for resumption of lakheraj grants 

, In a suit to resume lakfwraj grants made subsequent to Isfc iJooembor, 1790 

held, the Government, or auction-purchaser claiming under the Govern¬ 
ment, must sue within 60 years under art. 149, and that a putohaset at 
a revenue sale is governed by the twelve gears’ period either under this 
article or 130, which period is subject to the limitation of 60 years 
which will be a bar to Government. . 8 C. 230 (235. 236). See No. ia 
supra. ' * 

( 8 ) Case of relinquishment by pntnidar^ 

Where the piitni comes to an end, not by reason of any sale for arrears of rent 
but by voluntary reUnquishment by the puimdar in favour of the 
Zemindar, a suit by the latter to recover possession of the land is not 
goverwd by this article but by art. 144. the cause of action atisiug 

from the date when the possession of the defendants became adverse to 
the plaintiff. 26 0 . 460. “owrse to 

Tn ISO 
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Act AV of iBiff (iKDiA^i LikiTATioti act). [AH. 123 
3.~* Vader^teaares. ’ 

» 

(1) Suit by auctlon-panshaiev of a paini 

(a) This article ia applicable to recover posseasioii of the subject of ander-tenure 
by an auction-purchaser of a j/uini at a revenue sale, the cause of 
action arising from the time of auction-sale, inasmuch as all under- 
tenures created by the former holder of the tenure are ijpso facto avoid¬ 
ed by the sale, and not merely voidable at the option of the purchaser. 

4 0. 660-4 C.L.B. G. 

But see 9 G. 683—12 C L.B. 304, where it is held that the sale of apufni tenure 
for its own arrears under Ss. 59 and 60, Bengal Act VIII of 1869, does 
not per se avoid the darpiitni tenures, but only renders them voidable 
at the option of the purchaser. 

(2) Sale of onder-tenare under Act X of 18S9 

Where an under-tenure was sold for arrear-s of rent under S. 105, Act X of 1859, 
held, in u suit to recover possession of ibc land, the cause of action 
accrued from the time of the purchase of tho tenure of the defaulter. 
10 W.R. 15. 

General. 

(1) Borden of proof:— 

A person, seeking to avoid an incumbrance, must adduce at least some ^nritrui 
facie evidence showing that the incumbrance was imposed on the 
tenure by some person who previously held it. 8 G. 230. 

(2) Anetion-parohaser’s title:— 

An suction-purchaser at a revenue sale does not derive his title from tho de¬ 
faulting proprietor. 12 G. 82 ; nee also 8 W.B. 222. 

(8) Neceuity for notice 

A person seeking to avoid an inoumbrauce or nndcr-tenure need not issue a 
notice or do any other act before bringing bis suit. 12 G.L.B. 304 ; 

9 G. 683 —See also Mitra’s Limitation, at p. 962. 

122.— Upon a judgment obtained Twelve years. The date of the judg- 

in British India,or a re- nieiit or recogni- 

cognizance. zance. 

(Old Acts.) 

[Art. 121 of Act IX of 1871.— Same as above., 

Sec. 1, el. 11 of Act XIV of 1859.—To euita in cases governed by English law 

^ upon all debla and obligations of record 

and specialties—the period of twelve years 
frotn the time the cause of action arose."] 

(Votes) 

• !.—* Judgment obtataed la Britlalf tudla.* 

(1) BltfbtofsuU:- 

(a) A suit will not lie upon a decree, the execution of which is baited by the 
provisions of the Limitation Act. 6 B. 7. 

(h)' The exception to the rule, that a suit will not lie in the Courts of India 
upon the judgment of any Court in British India, is in tba case of 
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Art 13i] Act XY of 1377 (indian uumTiOH act). 

t.-* Judgment obtained in BHtlab India.*— (continued). 

a judgiiiGDt of a Small Causo Court, on wbioh snifa ate permitted to be 
brought in the High Court in order to obtain execution against im¬ 
moveable property. 6 B. 292. 

(t) Before the Presidency Small Cause Courts Act, XV of 1882, a judgment- 
creditor in the Court of Small Causes had no right to sue in that Court 
on his judgment. 8 B. 1. 

(d) There is nothing to prevent a suit being brought in the High Court upon 

-.a decree of that Court. 7 G. 74. 

(e) But a suit will not lie in the High Court upon a decree of the Small Cause 

Court. 5 C. 2g4=c4 C.L.B. 477. 

(2) Suit against Hindu sons on judgment against father:— 

fa) Where the execution of a money-decree obtained against the father was 
- refused as against the family properties in the possession of the sons, a 
suit by the decree-holder against the sons and their uncles to enforce 
the debt created by the judgment is not a ‘ suit npon a judgment,’ the 
judgment being against the father only, and i<« governed by art. 120 
and not by this article. 14 M.L.J. 84 (F B.)=>27 M. 243. 

(b) Where a personal decree on a mortgage was passed against a Hindu and 

his sons and the attachment of the family properties in execution of 
the decree was snooessfully resisted by the sons of the mortgagor bom 
subsequent to the date of the decree, a suit by the decree-holder, against 
the sons of the mortgagor and their nephews for payment of the 
balance of the decree-amount out of the family properties, is not 
governed by this article but by art. 120. 17 M. 122. 

(c) Whore the decree for money obtained against the father was kept alive 

and the father died after the origin.al debt became barred, a suit by the 
decree-holder against the sons to ouforcc the debt created by the decree 
is governed by art. 120 and not by this article, there being only one 
cause of action in the case. 23 M. 202. (P.B). 

(3) Suit on award 

A suit upon an award obtained in British India would be governed by this 
article, if the awaad could be considered a judgment. (1892— L.B. 
B. 481 (486;. 

(4) Bait on mortgage-decree 

Where an appliontion was made to the High Court for an order sbsolato of the 
mortgage properties, in execution of a mortgage-decree transferred to it 
for execution by a Moffusil Court, and the application was refused on 
the groaudUhat the mortgaged properties were outside the territorial 
jurisdiction of the High Court, a suit by the decree-holder for the 
administration of the estate of the mortgagor and for sale of the mort¬ 
gaged properties, brought more than twelve years after either,.the 
original debt or the mortgage-decree, was held barred by limitalna. 
24 C. 473. 
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Aot XY of 1877 (INDIAN LIMITATION act). [Art. 123 
/.—* Judgment obtained la Brltleh India.*— (eancluded). 

V 

(5) luBtalment-deeree 

A suit OQ >1 judgment by thu representative of a deoree-bolder against the re] re> 
sontative of a judgment-debtor, a sirdar, held governed by this article. 
Cut the dedtoe being an instalment-dooreo passed before Act IX of 
lb71, it was held that the cause of action arose from each instalment, 
each suoh instalment becoming a separate judgment. 8 B. 193. 

123— For H lofTacy^'* or for » Twelve years. Whoii the lej^cy or 
sh}H■(^ of a rosidiio'^^ he- . sliare beoninea pay- 

({uoatheil by a testator, able or deliverable, 

or for a distributive 
share^-'* of the property of 
an inteatate. 

(Old Acts.) 

[Art. 122 of Aft IX of 1871.—Col. I : For a Irgiecy or for a distributive share 

of till* moveable proiierty of a tp.stator or iii- 
, fipstau*. Cols. 2 & 3 :—siime ns above. 

3. i, el. It ({f Ari *y/F of ISnti. — To suUm for tht' rcvov&nj of any leyoi-y—the 

fieriod tf Iwelce years from the tmie the cause 
of (urtioH itrose,] 

(ITotes) 

Scope of article. 


(1) Applioability of article 

This article is applicable only to cases in which the defendant lawfully represents 
the estate of the decoased. 12 M. 4R7. 

I 

(2) Sait by co-sharer for share in vatan 

A suit by a co-sharer to recover his share in a vatan, received by the defendants 
from Government, is not governed by this article, but by art. 131; and 
the suit, if brought within tw'elve years from the date of payment to a 
co-sharer by the Government, will be in time, though more than 12 
years from the grant of oertiflcato of administration. 14 B. 236. 

(3) Bait by Mabomedan widow—Custom 

A suit by a Mahomudan widow, against the brother of her deceased huabexid, for 
a declaration of her right to posse.sB for life the estate of the latter in 
accordance with a local custom, is not governed by this article, but by 
art. 120. 21 C. 167. 

(4) Bait foi^ setting aside will 

Where a will makes a certain illegal disposition of property, a suit by the heir of 
th( testator for setting aside the will, and for recovery, as undisposed of 
residue, of the property so disposed of, must be brought within 12 years 
from the date of testator’s death. B C. 788 (800 to 802)aill O.L.B. 
370. 
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Act XY of 1877 (iiij)iAN LIMITATION agt). 

Scope of article— (eonclTided). 

• 

(6) Suit for property and for acoounte:— 

A suit brought by the plaintiffs, claiming to be heirs of their father, and pray¬ 
ing for recovery as against their father’s wife, their stcp-mothcr, of pro¬ 
perties, which they alleged to have formed pact of their father's estate, 
and for accounts, was held uot governed by tbis article, but by art. 120 
or 144, so far as it related to immoveables, and by art. 85) or SX) so far 
as it dealt with moveables. 5 C. 6925 C.L.B. 50/5. 

(0) Suit by helcrat-lav againai executor—Void bequest 

A suit by the heir-at-law against an executor, to rocovor properties in respect of 
which there was a void bequest or devise by the testator, would be 
governed by art. 144 or this article, and must bo brought within 12 
years from the testator's death, the executor's possession in such s 
case being iidvorsc to the huir-at-law from the very commencnmciit. 
2C.L.R. 112. 

(7) GlaJm by widow against co-widow:— 

A suit by a widow to recover property, given her by her husband by moans of 
a deed of gift and in respect of which succession certificate had been 
granted to her co-widow, brought more than 3 years after her hus¬ 
band's death, was not barred, such property not having been realized 
by the co-widow. 16 P.R. 1897. ’ 

(8) Devolution on several peraons Jointly:— 

Where the plaintiff sued for his share of the estate of his ancestor, on the alle. 
gatioii that he had obtained possessinii on the death of the ancestor 
and had subsequently oiitrasted it to defendant, who refused to restore 
it on demand, and it was found that plaintiff never had possession and 
there was no trust, the suit was governed by art. 144. 97 P.R. 1690. 

(9) Case of adverse posseisioif:— 

A suit for a share in certain property, due to the phiintiff under a will of the 
owner thereof, on the allegatiou that the defendants had all along 
admitted the plaintiff’s right to the share and professed readiness to 
give it whenever demanded and denied the plaintiff’s right only a very 
few years before suit, was uot governed by this article, but by art. 144. 
86 P.L.R. 1902. 

Right of suit. 

Bidt tor administration:— • 

Though the heir of a testator may be barred by limitation from tecoveiing un¬ 
disposed of property, still, he might -bring a suit against bho trustees 
appointed under the will to compel them to properly administer the 
trusts which had not failed. 8 C. 788 .= 11 C.L.B. 370. 

/.—•For a legacy.* 

(1) Shares due under will :— 

A suit to recover shares, to which the plaintifEs became entitled under a will of 
their grand-father, was governed by this article. 28 B, 80, 





998 lot XY of 1877 (qiuian limiiatiok aci). 

/.— * For a legacy ^—(concluded). 

(2) Property mnit be loo^ht to be recorered ai legeey 

This article applies only to cases in which the property sought to be recovered 
is not only legacy bat is also sought to be recovered as such from a 
person who is bound by Lw to pay such legacy, as being the executor 
of the vrill or representative of the testator. 9 C. 79. 

( 8 ) Suit for legacy and for aooounts 

Where a legacy was payable at the expiration of one year from the testator’s 
death, a suit for the rocovery of the same from the executor personally, 
(misconduct being alleged) and for an account, was held governed by 
this article. 10 M. 425. 

(4) Admlnletratioii—Ancillary claim 

Where the suit is one for a legacy in Aatisfactiuu of indebtedness, the mere fact 
that there is a prayer for an iidministration of the ostato as an ancillary 
claim, will not take the case out of this article. 25 M. 361 m12 M.L.J. 
183; 

(5) •Sait for determination of legacy 

Where a suit is not for the recovery of a legacy, but only for determination of 
what that legacy is, art. 123 would nut apply. 8 G. 788 (802) * 11 C. 
L.R. 370. 


(6) Creditor’s claim to recover debt:— 

Where a testator directed that the devisee should repay to his father the debt 
owed by the testator, a suit by tho auction-purchaser of the creditor’s 
claim to recover tho debt was governed by art. 132. IS G. 66 iP.0.)» 
14 I.A. 137. 


{.Old Law). 


Salt for a legacy 

Where a testator gave a certain amount to one of his daughters and directed 
the amount to be kept as mnanul in the family treasury, till tho birth 
of a male child to her, a suit by her sons to recover what was thus 
left to her, was governed by cl. 11, S. 1, Act XIV of 1859, the cause of 
action arising at the date of the birth of the elder of the sons. 18 W. 


B. 864. 


2.—' For a share of a residue .' 

« 

Art. 122 of Act IX of 1871 was held to apply to a suit for a share of the residue 
of a testator’s moveable property disposed of by his will. 2 G. 45. 


2 .—* For a distributive share, dc. ’ 

• 

(1) tali for dlstiibutive share of a Mahomedan’e estate:— 

A suit by a Knhomedsn against other members of hor family for her share in 
the estate of her mother is governed by art. 144 and not by this article, 
16 M. 61 (P B )=2 M.L.J. 200. 

(Narr).—This case probably ovemtlee the next two easee. 
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Act Xtf of iS7f (INDIAN DuntAtrioii act). 

3.—* For a ilatributlva abate, 3tc *~^{eontiniudJ. 

# 

(S2) Bolt by Mahomedan to reeoyer share in aaeaitor^ estate 

A suit by a Mahomodan to recover his share in the property of hia maternal 
grandfather, which had been enjoyed jointly by his descendants, is 
not governed by art. 127, but by this article. 15 M. 57. 

(3) Suit by Hapla widow:— 

A suit by the widow of a Mapla, who had died intestate more than li. years 
before the suit, to recover her share in her husband’s property, is govern¬ 
ed by this article, and as such, it is barred. 15 M. 60a>l M.L.J. 764. 

(4) Postponement of period of distribution:— 

The period of distribution of a legacy is not postponed by reason of the personal 
incapacity of some of the beneficiaries. 23 C. 563. 

(5) Claim by. co-heir—Property redeemed from mortgage:— 

A suit by a co-hoir, claiming a share in joint family property, is governed by 
tho 12 years’ limitation, whether this article or art. 144 apphes.. 2 U. 
B.B. (1892-96), 500. 


( 6 ) CliUm by co-heir:— 

Plaintiffs sued defendants for a share in an undivided estate, alleging that the 
share of land claimed had been owned by a remote common ancestor. 
Such a suit is barred by limitation, unless plaintiffs can show that they 
had some possession or enjoyment in tho share within 12 years prior to 
suit, whether this article or art. 142 or 144 applies. 2 U.B.R. 
(1892-96), 493. 

(7) Claim by co-heir—Property redeemed from mortgage :— 

A suit by plaintiff for recovery of his share in property redeemed by defendant, 
a co-heir, is governed by tho 12 years’ rule, whether this article or art. 
142 or 144 applies. 2 U.B.B. (1392-96), 487. 

( 8 ) Bait by heir of mortgagor against redeemer 

A suit by an heir of a mortgagor, against a person who has redeemed the pro¬ 
perty in suit from a mortgage, otherwise than m the heir of the paort- 
gagor, and who claimed the property in his own right, for redemption 
of his share on pSiyment of a proportionate amount, is governed by the 

12 years’ rule. 2 U.B.R. (181)7-1901). 454. 

• 

(9) Bait for share by Badhist eldest daaghter :— 

Plaintiff, the eldest daughter, sued her mother and her brothers fet one-fourth 
share of a grant of land, the ancestral property of her father, who died 
29 years prior to suit. Held, the suit was governed by this artiele and 
barred. L.B.R. (1898-1900), 625. * 

(10) Balt by Badhist grand-daughter 

A_-for recovery of her share in her maternal grandfather’s estate^ 

having died intestate about 18 years prior to suit), heU barred'^ 
this article. L.B.R. (18 j3*1900}, 680. 



040 Act XlT of 1877 (indtan LiMi-tAMOn act). [Art. 184 

J.—‘ Por M distributive share, dc.—(conclnded). ^ 

(11) Suit by Buiblst daughters 

A-for a share in their doccased mother's estate, is govemod by the 12 ^ 

years’ rule contained in this article, the cause of action arising at the 
death of the deceased. L.B.K. (1893-1900), 415. 

(12) Suit by Bttdhlst eldest son 

This article applies to a suit by au eldest son (a BvdJmi) for one-fourth share 
of the estate of his father and no other, the cause of action arising at 
the death of the mother. 2 L.li.Tl. 110. 

Oeneral. 

The share of a next of kin in the estate of an intestate, while in the hands of 
the administrator, is liable for a debt due by the next of kin to the 
deceased, though barred at the date of the death of the latter. 2 
B. 76. 

( 1 ) Suit by Burmeae Budhist co-heir 

A-against other co-heirs for recovery of a share of property alleged to have 

been inherited from the parents of the parties more than 18 years 
before suit, tbo,plaLntil! not having received any benefit at all and the 
defendants having been in possession throughout, was lield governed 
by art. 144. 2 Ii.B.R. (1903), 184. 

( 2 ) Bait for moveables by inheritance 

A suit for recovery of ornaments or their value, by right of inheritance, is not a 
suit for the whole or a share of the property of an intestate, within the 
meaning of art. 28 of the Provincial Small Cause Courts Act of 1887. 

2 A.B.J. 388-A.W.N. (1905), 134. 

I 

(3) Suit by Hahoiuedans 

A suit by a Mahomedan for a share of the property of an intestate, against the 
other sharers, was Iteld to fall within this article. 1 M.L.J. 754 (Note) 
and 1 M.L.J. 757 (Note) 

(4) Bolt hy Halabar Tarwad 

A suit by six-divided branches of a Malah&r tarwad against a seventh divided* 
branch for their shares of the property which had belonged to a neighth- 
branch, which became extinct, /icZd governed hy this article and not by 
art. 127. 4 M.L.J. 43. 

124.—] [I’or possession of an Twelve years. When the defendant 

hereditary oifice.^'^ iakes possession of the 

*' office ad-versely*^*^ to the 

plaintiff. 

Eaplanatwn .—An hereditary office is possessed when the profits 
thereof are usnally received, or (if there are no profits) when the 
.duties thereof are usually performed. 
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Art. 121] Kot Xy of 1877 (indun LiMWATioir act). 

• (Old Acte.) 

[Act TXof 1871. i>rt. 12:!.—C.R I & 2 : fame as above.—Ool. 3: wbeu tl.o 

rlpfnndHiit, or pomo pcrsuii tliroiigli whom lie 
vlainiB took posseHsion of tiie office adversely to 
l.|io plaintiff. 

Act XIF of 1859:—No corresponding provision.l 

(Votea) 

Scope of article. 

(1) Suit not for hereditary office 

(a) A suit, not lor a herodiiaty oJTictj, bnt one by existing Kaniniiis to declare 
the appointment of another Knmam jointly with tbemselvcs as void, 
.dooK not fall within the provision of this article. 17 M 895=a.<l M.L..1. 
237. 

(h) In a suit to recover tho properties of a religious endowment alienated by 
the plaintiff’s predecessor, the hict that his predracsKor neglected to 
perform the charities and tho purchaser from him performed it re¬ 
gularly, will not make the alienation ono of a hereditary office so as 
to bring the suit within the .scope of this article. M.L.J. 93. 

(2) Balt baled on relation of uralan and pattaihali 

\ suit based on tho relation of uralan and jiattmnali between plaintiff and de¬ 
fendant is governed by art. 120 or 144, and not by this article. 8 M.L. 
J. 21.S. 

(S). Butt by pojari for lands and accounts 

A suit by a pujari to recover possession of lands liolongiiig to a temple and for 
an account was held governed by art. 144. 8 C.P.L.E. 49. 

(4) Claim to office other than •hereditary office:— 

Where a suit is brought for an office and lands attached thereto, not as a 
hereditary office but on tho ground of adverse possession and disposses¬ 
sion, it would be governed not by this article but by art. 120. 
A prescriptive title to an office, claimed otherwise than us a hereditary 
office, is acquired by more thjui six years’ adverse possession. The 
claim to the land, in sneh a case, held dependent on the claim to the 
office. 26 M. fl3. 

t.—* Hereditary ottlced 

(1) Bnit for possession of hereditary offiees 

The period of limitation for possession of an-hereditary office is 12 years from 
the time when defendant takes possession of the office adversely to 
plaintiff or any person through whom he derives l^ia right to sue. 
2 Bom. L.B. 597 (599). 

(2) Bolt for office of teobalt 

A suit for possession of the office of ahebait is governed by 12 years’ 

under this article, and not by the 6 years’ rule under art. 120^?' 25 C. 
864. 


TO 


121 
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!.—* Hereditary attice.'--(«>nHnued). , 

(3) Bnit for appolatmeBt to olBee of ahebait 

Thin article would apply to a suit for the appointment to the office ai shebait, ^ 
if the appointment be by succession through inheritance; but if the 
appointment be by nomination, art. 120 would apply. 19 G. 770. 

(4) Butt by shebait for khas poBieislon of mokurapi property 

A suit by a ulubait to recover khas possession of moktiran property belonging 
to the idol, and for a decLimtion that certain documents executed by 
his predocet«ior in office wen.' invalid, would 1x) governed by art. 134 or 
144, and not by thi'^ arciclo. 23 G. 5-36. 

(6) BhebaJt entltlod only to life-estate in office 

The word ‘ successively ’ in the provision regulating the management of endow'- 
od property gives only a life-estate in the office of nhebait to the person 
named, and, after the lifetime of the last of such persons, the manage¬ 
ment reverts to the donor's boirs. 20 C. Tlfi. 

(6^ Right to bo shebait:— 

The heir or heirs of the founder of an endowment is entitled to bo shebait 
thereof, but subject to any condition imposed by the donor himself. 

17 G. 3. 

(7) Bnlt to establish title and suit for arrears:— 

The cause of action to establish title, and the cause of action to recover arrears, 
which test on such title, are not distinct and independent of each 
oMior; if the former be barred, tlic latter also will be barred. 9 Bom. 
H.O.A.C. 2C0. 

(8) OonstitatloB of wakf 

The use of the word ‘ wakf ’ is not necessii,ry to con.stitute a toakf ; it is suffi¬ 
cient if the intention of the donor is to set apart specific property for 
some specific object recognised by Hlahomedan Law as a pious object. 

10 C. 203. 

(9) Bnlt rs office of Khadims 

A suit for a declaratjou that the plaintiffs are the khadims of a certain dwrga, 
and, as such, entitled to jwrform the^duties attached to that office fo r-^^ 
certain number of days in each month and during that period to 
receive the offerings made by the worshippers at the dvrga, is governed 
by this article, since the claim is to an hereditary office. 24 0. 88. 

(10) Bnit to recover feei due to a village Joihl:— 

A suit to recover fees payable to the incumbent of an hereditary office, such as 
that of A village joshi, was governed by Act XIY ot 1859, S. 1, cl. 18. 

9 Bom. H.C. 99. 

(11) Balt for daelaratlon 

A nnit for a declaration that the plaintifi, by right of inheritenoe, is the 
chief manager of certain temple services and properties, and aa such, is 
entitled to dismiss the defendant and appoint another as Bab^manoger, 



Art. IM] Aot XY of 1877 (Indian dixxtation act). 

^ /.—‘ Hendltmry otfiee. ’-~-(continued). 

is {{overued by this article, the limitation oommenoing from the time 
when the defendant obtained adfwm gonession of the o&oe and pro¬ 
perty. 6 A. 1. 

(19) Suit for deolaration of plaintiiTi right to management : — 

. ThtH article applies to a suit (or the establishment of the plaiutiif’s right to the 
management of a trust properlj^; but if the suit be for establishing the 
right of the eudowmcmt, art. 134 would apply. 97 B. 363. 

(13) Deshmukiil allowance :— 

A suit to establish the plaintiff's title to a share in the deshfiiukJii allowance 
aumially received by the defendant from Government is governed by 
art. 131 and to recover the arrears due, by art. 62. 15 B. 135. 

(14) Balt by vatandar deshmukh’c son 

Whore a valandar deshmitkh appointed the defendants and their heirs her^- 
tary vatnni tjmiioHUia, and granted, by way of remuneration, certain 
money and grain of the vatan income, a suit, by his sons for a deolara¬ 
tion that the grant was invalid as against them, brought within 13 
years from the date of their father’s death, was hold to be in time. 
19 B. 80. 

(15) Suit by Buccessor of lingayat priest* * 

Where the jmtgavi or presiding linpnynt-priest of a Math mortgaged the math 
property, a suit by the successor in office to recover possession of the 
property, brought within 19 years from the date of the death of the 
mortgagor-jangam, was not barred. 10 B. 34. 

(16) Share of income of Yatan : — 

A suit to recover a share of the income of a certain vatan was governed by 12 
years* limitatioi^ whether Aot XIV of 1869 or Act IX of 1871 was 
applicable to the case. Tf the plaintiffs’ title had been already esta¬ 
blished hy a decree, there is nothing in the law of limitation to prevent 
him from recovering arrears for 19 years prior to suit. 6 B. 68. 

(17) Right of suit 

A suit for a declaration that the plaintiff was entitled to an one-fourth share in 
cortaiu paflifti vatan, is a suit cognihablo by Civil Court. 1 B. .536. 

• 

(18) Holders of hereditary offlees—Res Judicata—Limitation 

In thej^case of successive holders of hereditary offices, in the absence of fraud 
or collusion, a predecessor fully represents bis successors for purposes 
(if res judicata and limitation. 10 M.L.J. 114. 

(19) Hanagement of temple by rotation:— 

Where the management of a public religious institution devolved by rotation in 
the senior brunch of the hereditary trustees for more tUbn twelve years, 
to the exclusion of the members of the junior branch, the right of the 
members of the junior branch became extinguished, whether this 
article or art. 197 or 149 is applicable to the case; it is immaterial 
that no member of the senior branch was in continuous possetliion for 
twelve years. 18 M.L.J. 341=97 M. 199. 
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[Art. 124 


Act XY of 1877 (INDIAN IJMlTA-nON act). 

/. - * Hereditary oHice. '—(anUinmd). 

(30) Offioes of Mohunts and their duties: — 

As for the hiw regarding ulhcos of Mohiu^s and their functions and duties, and 
the law as to religions endowment, see 1 M. 236 (P.C.)--4 I. A. 76. 

(21) Suit by heir of founder of temple 

A suit by the eldest surviving male uieinber of the family of the fouuder of a 
temple, elaiining the dflico of dlutnunlcarta, is governed by this article. 
1 M. 

(22) Suit by dharmakarta disaffirming predecessor’s acts:— 

A-is governed by tho twelve years’ rule, the cause of actiou arising from 

the plairiliff’s accession to oflice. 1.3 M. 277. 

(2.3) Claim for exclusive management:— 

A suit for a declaration th-it the family of tho plaintiffs arc entitled to the ex¬ 
clusive maiiagnment of tho affairs of a dcrastftn, is governed by the 
12 years' rule. 14 M. 153. 

(24) Acquisition of title by compromise:— 

A title to joint iiiHiiageinont of a temple can be acquired by compromise of a 
pending litigatirm between two f.imilics; mid once a compromise is 
entire-d in(o, it will bo binding on the parties comiiromisiug the litiga¬ 
tion and their suecessors. IK M. 1.—22 l.A. 128 (P.G.) 

(25) Acquisition of title by prescription- 

faj Where :i suit by the defendant against the plaintiff, to recover a moiety of 
a village attached to a certain office in a temple, was dismissed on the 
ground that the office and emoluments were indivisible, a subsequent 
suit by the plaintiff to establish his right to the entire office and to 
recover possession of another village attached to the office can bo re¬ 
sisted by the defendant on the ground that he has acquired, by adverse 
possession, a divisible right to a moiety in the viUage, though this 
might not have been the basis of his claim in the previous suit. 21 M. 
278. 

(b) A trusteeship, with power to appoint successors, can be acquired by pres- 

criptioii. H4M.-219. 

(%) Sait for emolnments:— ‘ 

A suit, not to establish plaintiff’s right to receive the custoipary dues of an 
hereditary dffice, but to recover a specific sum of money alleged to have 
become due and payable to him as an emolument of the office by 
custom or as a fee due to him as tho bolder of an hereditary office, is 
not governed by this article, but by art. 120. 22 M. 351. 

(27) Claim Ut office and lands of endowment 

A suit to recover tho hereditary managership of a temple and possession of the 
bands of the endowments, is governed by this artiolo. There is no 
distinction, as regards limitation, between a claim to an office and a 
claim for tho property of the endowment. 23 M. 271 — 37 l.A. 69 
CP C.)-10 M.L.J. 29. 



Art. 124] Act XY of 1877 (inm»ian limitation act). 

l.—*Hereditary office.’— (concluded). 

(‘28) Recovepy of land attached to office of trustee: - 

Where the trustee of a temple, who was in office for more than twelve years, did 
not sue to recover lands which provided the emoluments of the office 
of meikaval in tho temple, a suit by his successor to recover them was 
bimed. 28 M. 439=9 M.Ij.J. 8. 

(29) Appointment of successors 

Where a person aeguiros a valid title to tho trusteeship of a public charity with 
power to appoint a sucncssor, he cun appoint a successor, giving him a 
similar power t<t appoint his own successor. 24 M. 219. 

(30) Lands attached to office of karnam:— 

No alienation is permissible of land iittached to the office of karnam, iii 
pormanontly-scUlod estates, to the prejudice of the alienor’s successor. 
7W.85. 

2 .—* When the defendant . adversely to the plaintiffs.' 

(1) Adverse possession against vatandar's heir: — 

A sale by a heroditary vntandar of vatan property is void, whether tho sale took 
plane before or after the ropiuil of Regulation XVI of 1827, and adverse 
possession begins to run against the heir from the death of the vaian- 
dar. 5 R. 437. 

(2) Adverse possession daring vatan holder’s life 

Adverse possession of servicn-rafon for 12 \oars daring tho lifetime of one 
holder is a bar to succeeding holders, provided there is no fraud or 
collusion. 9 B. 198 (F.B.). 

(3) Alienation of endowed property:— 

Whore endowed property is sold by a Mohiinl, ordinarily no length of posses¬ 
sion daring the vondor’s life-time would give the purchaser a valid title 
a.s iigainst his successor. 20 W.R. 471. 

(4) Alienation of wakf property 

, . Under Mahomodan Law, wakf property is not alienable; if alienated, the m«f- 

wallee would Itc allowed to recover possession thereof within 12 years 
from tho date of his appointment. 6 W.R. 3; 2 M.T.A. 890 (P.G.). 

But, since tho passing of Act XX of 1863, the limitation for such suits would 
not run from tho date of the mutwalli's appointment, but would tun 
from the date of the defendant’s possession of the property. 17 W.R. 
430. 


{Old Law), 

(1) Suit to recover office and lands 

A suit to recover the office of karnam and land attached thereto, brought mote 
than six years after the dismissal of the plaintiff, was barred el. 16, 
3,1, Act XIV of 18S9. 2 M. 288 ; 6 M.JI.C. 301. 
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Act XV of 1877 (INDIAN LIMITATION act). [Aft. l26 


125 . —Suit during tlie life of a Twelve yemra. The date of the alip- 
tfindn or Muhsimmadaii nation, 

female hy a Hindu or 
Muhammadan vvdio, if the 
female died at the date of 
' inatitutiug the Hitii, would 
he entitled t<j the pUHsesaion 
of land"*, to huv«*. an aliena¬ 
tion of Huch land made by 
the female<®> declared to be 
void except for lier Ijfe or 
until her re-iuarriage. 

(Old Acts.) 

[Art. 1*24, Ac’h IX of 1'871 —Suit during the life of u Hindu widow br » Hindu 

entitled to the |in.«sr‘Si>inii of Innd on lier deiith, 
to have jin iiii»‘n!vtinn made by the widow 
declnrcd to he void except for her life—^Twelve 
^ yearn—^The date of the alienaLion. 

•■let XTV of jHnfi.—No correiiyoinHruj pmviHum.^ 

(ITotes) 

a 

Scope of article. 

(1) This article is inapplicable to a suit for a declaratory decree by a revcmioiior, 
where it is not alleged that there was an alienation by a widow or other 
life-tenant. 2(1 M. 488. 

(3) A suit by a reversioner, not entitled to possession immediately after the alienating 
widow’s death, to avoid an alienation made by her, is governed by art. 
120 and not by this article. lU M.L.J. 229; 14 M.L.J. 20!). 

9 

(8) Suit barred by a Special Act—Act IX of 1859, 8. 20 

Whore lands alienated by a Hindu widow were confiscated by Government on 
the eonviotion of the alienee for rebellion, a suit by the reversioners to 
recover them from the grantees under the Government, brought within 
twelve years from the date of the widow’s death, was barred by the 

operation of-, since the suit was not brought before the lapse of 

one year from the date of scisarc by (Government. 13 A. 108 ; 1 l.iCr 
167 (P.C.) ; 13 B.L.B. 392. 

/.—* WhOt It the female died . land.' 

(1) Suita by remote reveFiloneFs : — 

fa) The right to sue under the article belongs only to the neares t reversio ner; 

bat a more remote reversioner may sue, if the nearer reveraioner or re- ’ 
* versioners is, or are, found to have oolhided with the widow, or con¬ 
curred in the alienation made by her, or refused to sue or precluded 
himself or themselves from suing. 8 I. A. C. 764 w8 O.L.B. 881 
. (P.C.) ; G A. 428 : 9 A. 441; IS M. 53; 19 B. 614 ; 20 B. 202; 10 B. 

‘ ' , H.C.A.O. 351; 14 M.L.J. 209 ; 9 C.W.N. 25. 

Thefio Jnileti apply also to cases of unauthorised adoptions by Hindu widowtj. 




Art. 128] Act XY of 1877 (indiatj iiwrrATioii act). O-t-T 

, /.-* Who, U the female died, . laad.*—(con)Dlttded). 

(b) Bat, if there are interpoRitions of only life-estates between the alienating 
widow and the reversioner sning, the latter may, notwithstanding the 
fact that ho is not entitled to potweesion immediately on the death of 
the widow, maintain a suit under this article, if the holders of such 
life-estates take no steps to challenge the alienation by the widow. 
6 A. 481; 18 M. 195: 15 M. 422 ; 9 C.W.N. 25. 

r^) Sait by immediato reveruoners 

(a) In'-dtacR where possession adverse to the widow, who is entitled to 

a life-estate, is taken by a stxan|ier, a reversioner would be entitled to 
sue. If ho omits to one, adverse possession for over the statutory period 
will bar not only the widow but also the reversioner. 22 C. 446 (P.C.)o 
22 I.A. 25 ; 20 A. 42; 26 G. 285 ; 5 A. 682 : and compare 20 M. 498 ; 
19 A. 357: 23 A. 448 ; 23 B. 725-26 I.A. 71 (P.C.); 14 B. 612; 
B.L.R. Sup. Vol. 1008 ; 15 B.L.R. 10; 13 M. 612. 

(b) This rule does not hold good, where the possession originates in sn invalid 

alienation by the widow. 19 A. 8.57 ; 13 M. 512 (515); 5 M.H.C. 428 ; 
15 P.R, 1879. Gf, 24 W.R. 271. 

(c) The cause of action for a suit either by the widow or the reversionary heir, 

in casos of adverse possession against the widow, accrues on the date of 
the adverse possession. 9 W.R. 505 (F.B.). And it will not revive on 
the death of the widow. 14 B. 512 (516). 

fd) Where property is enjoyed by a third person for more than twelve years 
adversely to a widow, such posHossion will bar the rights of a subse¬ 
quently adopted son. 13 B. 276. 

(e) Bat see 19 B, 809, where it was held that an adopted son could recover pro¬ 
perty alienated by his adoptive mother more than twenty years before 
the date of adoption. 

2.—* Alienation . made by the female.' 

(1) RellaqnUhment by widow of llfe-eitate 

(a) Where a Hindu widow relinquishes her life-interest in a portion of property 

inherited from her husband in favour of a reversioner, and the latter, 
in coiisideraticgi thereof, gives an absolute interest to the widow in on- 
other portion of the estate, the next reversioner may maintai n a a n i t 
for a declaration that the deeds und^ which the above idienations 
were made are invalid. 22 C. 354. 

(b) Where, during the lifetime of a Hindu widow, a suit is brought by the pre¬ 

sumptive heir to have an alienation by her declared to operate only for 
her life, the grounds for the discretionary refusal of a decree should be 
strong. 10 C. 324 (P.C.) -101.A. ISO; 13 0, L. B. v| 18 . 

(e) Where the plaintiff’s mother, who was the next reversionec of a Hindu 
widow, allowed more than twelve years to elapse without questioning an 
alienation made by the widow, a suit by the plaintiff would be barred, 
if brought during the widow's life-time, but would not be barr^ if 
instituted after her death. 16 W.B. 1. 
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Act Xli of 1877 (INDIAN iJMiTATiON act). [Art. 12B 

AUtnatioa . made by the female.*— (continued) . 

(d) Whore a Hindu widow given over poHsession of her hunband'e property to 
a stranger and actually allows him to enter his name in the landlord's 
atusrisla as owner, such acts entitle the rovorsionary heirs to bring a 
suit, because the acts amount to settingup a title adverse to the rever¬ 
sioner. 10 C. lOOH. 

(!1) Collusive Judgment;— 

A-allowed by a Hindu widow to be barred against her in relation 

to the property of her husband, is an ‘ alienation ’ within the 
meaning of this ttrticlo. If) A. A.W.N. 141; see also 8 A. 

• 365 (866). 

(8) Hypothecation:— 

Hypothecation of iniuioveable property is an " alienation ” within the meaning 
ot this article. lOA.W.H. 1R4. 

(4) Sale of mortgi^ed property 

A Hindu widow, liuving a widow’s estute in certain immoveable property, 
mortgaged that property by a simple mortgage. The mortgagee sued 
on it twelve years after the date of Iho mortgage and caused tbc 
property to lie sold, llehl, that .i suit by the widow’s daughters for a 
declaration that tbc sale siJTecbi-d only the life-intereHt of the widow, is 
barred by limitation. 14 A.W.N. 184. 

(6) Suit for recovery of property alienated 

(a) A suit by a reversioner to rwover property alicnatiMl by the widow would 
belli time, if brought within if! years from the date of the widow's 
death. 11 W.U. 183; 10 W.U. 270. 

(hi A suit by a reversioner to recover possession of immoveable property, after 
vancellatiou of a lease executed by the widow, is govemod by art. 91, 
and not by this article or art. 141, shch a lease not being void but only 
voidable. 7 G.W.N. 864 = 30 C. 9!)0. 

(6) Bull by daughter’s son—Conflrmation of alienation by daughter:— 

Where a suit brought by the daughter of the owner to set aside an alienation of 
the latter's property made by his widow, was withdrawn, without 
obtaining leave to sue again, on the ground that the alienation was 
valid, such confirmation of the alienation on the part of the daughte^iT 

' gave a fresh cause of action for her sons to sue. 25 M. 731. 

(7) Suit by adopted eon for recovery of property 

A suit by an adopted sou, to recover >posscs8ion of property alienated by his 
adoptive mother before adoption, brought during her widowhood, 
would be governed by art. 144, the limitation running from the date of 
, adoption ; but such a suit is not maintainable until the termination of 
her widowhood. 2(i M. 143. 

(8) Foisenion by alleged adopted son of widow 

The possession by an alleged adopted son of a Hindu widow is not adverse as 
against the widow and the cause of action accrues to the reversioners 
only on the death of the widow. 4 B.L.B. 8 (F.B.) 
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Irt. J25] Act Xy of 1877 (indian itMiTATiON act). 

, 7 .—* Alienation matte by the ieamie, '—(eotielvded). 

(9} 61ft by widow to daughter 

A -. . of the fiirnier’a husband's ptoppriy afinrds no cause of action to a 

reversioner, because the offeot of the gift is only to accelerate the suc¬ 
cession. 11 A. 353. 

(10) Suit re doolaratlon of Invalidity of adoption:— 

A suit bv a reversionary heir for a declaration that defendant was not adopted 
by the widow, as he allefced himself to be, of his paternal uncle and 
that he bad no right to the latter’s property and that plaintiff was the 

•iP ► • 

reversionary heir, hfld governed by art. 116 and not by this article. 
6 A.W.N. 244. 

(11) Bait by an unsuceessfhl claimant iv attachment 

Where a revoraioner’s ohjeotinn to the attachment of property mortgaged by a 
mdow was disMlIowed, a suit by him for a declaration that the niort- 
gicze was invalid ns against his reversionary interest was governed by 
art. 11 and not by this article. 122 P.L.B. 1904. 

(12) Alienation by widow, not as widow, but as guai^lan of infant son 

An alienation made by a widowed mother as iho gtiardian of her infant son is 
not an alienation by her as a widow. A suit, therefore, brought by a 
reversioner more than twelve years from the date of the alienation, but 
within twelve years from the date of the widow’s death, the son bai ing 
predec'^ased the widowed mother and the latter having sncceeded to 
his estate, held barred under this article. 4 M.L.J. 27 Cm18 M. IDB. 

(13) Suit by revepaionev to set aside rale by widow:— 

In a suit bv a reversioner to set aside a conveyance exeented by a Hindv widow, 
limitation will be computed from the date of the widow’s death. 10 
M.I.A. 511 (535f (P.C.) 

(14) No povival of right to soo onre barred 

Where a Hindu widow sold her husband's property and the reversioner did not 
take steps to havo the sale declared void within the period proscribed 
by this article, a subsequent reiteration of the denial of his right gave 
the reversioner no fresh riaht to sue for a declaration in r^peot ot the 
r ' property alienafisd. 26 P.B. 1806. 

(14-a) Nature of poesessien under widow• 

* PoBseBBion taken through a Hindu widow, under an unauthorised alienetinn, 
cannot give the holder thereof any title superior to that of the Widow. 
18 W.B. 1 lP.C.) 

(15) Balt by Hahomedan reversioner:— • 

A suit by the daughter of a Mahomedan owner, for a dpclaration, after oano’'i1a- 
tion of an adoption, that an alienation made hy the widow of the- 
owner was null and void against the daughter’s rights after the 
widow’s death, was governed by art. 118 and not by this article, P. 
B. 1832. T 

Ts m 
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Act XY of 1877 (iNDiAu LIMITATION Aci). [Art. 126 

2.—* Alienation made by the female,*-(eonelvded). 

(16) JLdvene possession 

If an alienation bo legall)' inoperative and could be treated, on that ground, as 
non-existent, the possession of the alienee is that of a trespasser from 
the moment ho acquires it, and will ripen into ,i. prescriptivo title after 
twelve yoars. 9 M. 244 (240). See also 9 B. 198 & 27 B. at p. 535, 
oited in Ulitra’a Limitation at p. 977. 

(17) Widow oan’t acquire absolute title by prescription 

A Hindu widow cannot, by merely asserting an absolute proprietary title in 
course of limo, acrfliire such title by proscription, against the reversion- 
• ary heir, in respect of her husband's property of which she is in posses. 

Sion. 83 J».R. 1881 Cf. 18 W.R, 1 ,P.C.). 

Cases of Punjab Reversioners. 

(1) Punjab Limitation Act, (I of 

A suit by reversioners to have an aliuiiatinn, made by a sonloss proiirietor, of his 
ancestral land, declared to bu null and void as against their reversion¬ 
ary interi!>i. Is governed by art. 120 A suit, once barred by this 
article, could not bo revived liy the Punjab Limitation Act, I of 1900. 

53 P.L.B. 1901= .39 P.R. 1901. 

• 

(2) 01ft by ehildlcM proprietor :~ 

Where a childless xjroprielor niiide a gift of his aiiccslnd agricultnral land, a 
suit by the reversioner to recover posso.<<Riou of the land alienated, 
brought within 12 yotirs after the death of the donor, was not barred ; 
thcro was no necessity fur the reversioner to sue for a declaration of 
the invalidity of the alienation during the proprietor’s lifoiinie. Such 
suit, when brought, is governed by art. 120 and not by this article. 
56 P.R. 1J03 lF.B.)=93 P.L.R. 1903. 

General. 

(1) L'mltation against one no bar against another:— 

Limitation against a prior reversioner does not operate as a bar against a 
subsequent reversioner, because the latter does not derive his right 
or title to sue from the former, even though such prior reversioner 
happens to bo the father of the latter, but from the last full owner, 

a 

there being no privity of estate beween one reversioner and another. 
22 A. S3; 9 C.W.N. 25; 14 M.L.J. 209. 

(S) Rei Judicata among revenlonen 

’Where there are several reversioners sncccssively entitled to succeed on the 
death of a Hindu widow, a decree in a suit by one of them will not 
operate as res judicata as against others. 22 A. 882. 

188 .—By a Hindu governed by Twelve yean. When the alienee 
the law of the Mitakshara takes possessions^) 

to set aside his father’s alie- of the property, 

nation of ancestral property. 
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Art. 126] Act AY of 1877 (inuian limitation act). 

, {Old Acta.) 

[Art. 125 of Act IX of 1871.—Cols. I & i, dame as above.—Col. 3.—The date 

of tlie HliVn»iion. 

Act X/ V of 1859.—No rorrenponding provision.'\ 

(ITotea) 

(Scope of article.^ 

(1) The limitation [iroiscribcd by this nriiclo applioa whether the alienee did or did not 

■ ‘know that thn property which ho was obtaining formed part of an un¬ 
divided estate. 23 B. 137 <142). 

(2) Where anceslrul property was alienated by a father, a suit by his son to recover 

possession of the property nlicnatod, brought within 12 years frexn the 
date on which ihc alienee obtained possession thereof, was not baried. 
•8. C.L.ll. 428. 

(3) Where-a Hindu faiher sells joint faniily property without the assent of his son, 

unless the sale was to dischai'gc an antecedent debt or on account of a 
jusiifiable necessity, tho son can brin.i; a suit to set aside the sale with¬ 
in twelve years btdoro the purchaser's possession becomes adverse under 
art. 114. 3 Bom. L.Il. G8'2. 

/.—* When the alienee takei possession.* 

(1) Aecraal of cause of action: — 

(a) The cause of iictioii in a suit bv a Hindu, governed by fhe bfitakshnra law, 
for possession of land, by annulment of illegal sales by his father, is the 
taking i>ossession by the purchaser of wh.at was the son’s joint share of 
the family property, and the suit would he in time if brought within 
twelve years of such adverse possossiou. 23 W.R. 419; 5 B.L.R. 
Ap. 14. ^ 

(h) A now cause of action does not accrue to the son, upon thosubsequent birth 
of a younger brother, either to him alone or to him and his younger 
brother jointly, 8 W.R. 15 = B.L.R. Sup. vol. 781 (F.B.). 

(2) Bait by the adopted son of a deceased partner 

Where the members of a joint Hindu (Jain^ family constituted a trading firm 
and one of them died, a suit by the son, adopted by the deceased’s 
dissolution of tlio partnorship and for rendition of accounts, broaght 
widow, for within six years from the date of adoption, was within time, 
under arts. 126 or 127, the partnership ilot having been dissolved by tho 
death of tho deceased partner, and no dissolution, between his death 
and the adoption, having b^en proyed. 20 P.R. 1897. 

A son is not entitled to question his father’s alienation made before bis birth. 
Tho right of tho sou to set aside his father’s sale does not descend to 
tho grandson. 2 C.P.L.R. 141. 

(3) Adverse possessioii against father is adverse against son 

In the ordinary case of property, whether self-acquired or ancestral, held by a 
Hindu father as ostensible owner, adverse possession held against the 
.. father also the son. 9 -B. lOd (224). ^ 
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m lot XY of 1B77 (INDIAN uMiTATioN aot). [Art. fit 

,,. ^ I.—* When the alienee takes poaseasloa.'—fooneluded). ^ 

(4) Bait by Bioda danghter :~ 

-A suit by a Hindu daui^fa^ei' for possesHi’oii of I'mmoTMble property under a deed 
of oornpromiBe, bcna<{1it more than twelve years Rfter the date of elJen- 
ation by her mother and the deed of compromieo, is barred by Umit> 
atkm. 11 A.W.N. 109. 

(5) Bolt for partition—Bdle in eieoution 

A suit by a son to obtain a share, by partition, of the joint family property, the 
interest of the father having been sold in execution of a decree, is 
governed by art. K17, and not by this article. 8 C. C53. 

a 

(6) Sale by father during son’s minority 

Where a Hindu father mortgages his anoesrraJ property during the minority of 
his son, a decree obtained hy the mortgagee upon such mortgage will 
be treated as a decree against the. father in his ropreaentativo capacity, 
and the son will be left no interest in Iho property. 8 C.L.B. 428. 


{Old Law). 


Ast Zrr of f«8n 

A suit, by a person to set aside an alienation mado by his grandfather, and to 
recover the property on the ground that the alienation was invalid, 
against the alienee, who had been bolding adversely for more than the 
statutory period, is barred by limitation. 8 hl.H.G. 5. 


127.— By a person'^’ ©xcladed'®’ Twelve yean. When the exclusion 
from joint family property 3' becomes known to 

to enforce a right to share‘s' the plaintifF.^s* 

therein. 

(Old Acta.) 

[Art. 127 of Act IX of 1871.—Cols. 1 St 2.—Some ns alwve, except that for 

the word ‘person* in the present article, 
' there was the word ‘Hindu* in the lat 

Column. Col. If.—Wlien the plaintiff olaimK 
and is rcfu.'od,his share. w 

S. 1, d. 13 of Act XIV of 1853. — To mitg fo enfnrm Ike rif/ht to afemrs in any 

pmper'//, moreuhle or immnvealtle, on the 
grottnA that it ie joint famihj pmperfy~~fhe 
yerio 1 of ti/oplre ymre from ihe denlh '</ the 
pe-g'mifr-im whom the jirf>})erly alleged lo be 
join' ia an id fu hon AeeceoAed • • * 

or fr-m the Aide of the hud payment to the 
plni'liff nr nnif pernoa through whom he 
rlt/ima. hy the peraon in fbe pnaaeiuiinn or 
mnwigement of ao-h fir>}ierty or eafate on 
aecemU qf eueh (dl^/ed ahare, * * 
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Art 127] Aot XY of 1877 (ikoian LmiTATtoN act). 


, (Hotoo) 

Scope of article. 

(1) Seoaiilty for existence of Joint femlly property 

Pot this article to apply, there mn«t be in oxistenoe joint fiunily property, and 
the plainiifl mnet h ivo been excluded from participation in the enjoy¬ 
ment thereof. 5 C. 938. 

(8) Aot IX of 1871 and Act XY of 1877 compared:— 

Under actf 127, tot IX of 1871, a suit f partition wiw rwinirod to bo brought 
within twelve years from •h'* time*when the plaintiff claimed and wae 
rofneod hia share; but under this article it must bo brought within twelve 
yearn from the time the oxclunioii of the plaintiff bocomeE known to 
him. Thnn the period of limitation in the present Act is shorter than 
that in the provioUB Act. 7 C. 461 a>9 G L.B. 218. ' 

(8) Bolt for dlnolntlon of partnership and for aceennts:— 

A suit for dinool'ition of partnershin and for rendition of neeonnts, brought by 
the adopted non of the widow of a deceased partner, within sit years 
from the dite of adootioii, wsn not barred, whether art. 126 or this 
article applied to the case. 20 P.El. 1897. 

• 

(4) Suit for property already partitioned 

f'oj Where, on the allegation that he had obtained ponsennion of a sbaie in 
the pronerty left bv the common ancestor of himself and defendant 
and then entrusted th" share to defendant, the plaintiff bmnght a suit 
to recover the shire, the suit was held tiovornod by art. 114. 97 P.B. 
1890. 

/bj A suit to recover possession of certain property, on the ground that it 
fell to the share of the plaintiff in a family partition and that defendant 
puroh wod it in eseontion of a decree obtained against another member 
of the family, held governed by art. 144 and noi this article. 18 B. 518. 


(5) Bolt for share in amount of bond :~ 

Whero, after ssiarition between two brothers, the amount due under a hoiid, 
which stood in th dr joint names, was realised by one of the brothers, 
* a suit by the oth''r hr'ither to recover his share in the amount SO real- 

is jd was governed by art. 62 and not by this article. 6 A. 143. 


(6) Bait to recoTST Inheritance;— 

f'aj This article will not apply to a suit for possession of immoveable pre^erty 
by right of inheritance. 10 A. 843x8 A.W.N. 36. 

fb) This article has no apniioation to a claim to inherit property as a daugh¬ 
ter's son. 11 C.L.B. 812. * 

t 


(7) PATtitlott main relief--Setting aside deed aaelllary relieft— 

Where partition is the substan'i il rrlief and the setting a<ide of a deed is only 
an ancillary relief, this article will apply aod not arts. 91, 

IBB. 186. 


an^SS. 
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[Art. 127 


Act xy of 1877 (INDIAN LIMITATION ACT). 

Scope 0# article— 

(8) Dispessenlon from Joint family property:— 

This mrtieh, and not art. 1#3, appJim ton suit by a Hindu, who, havings been dis- 
poBsessed of. or having ceased to enjoy, Joint family property, reeks to 
establish his rieht to a share in it. If, therefore, there is no allegation 
on defendant’s part that there was a demand by plaintiff and a refusal 
by himself 'defendant! more than twelve years before suit, the suit will 
not be barred. 7 B. 297. 

(9) Suit for a share In outstandings rea11z«.d since partition:— 

A suit for share in debts lejt undividi’d at a partition of a joint Hindu family, 
afterwards realiie‘'d by one of i.he members, is governed not by this 
• artiolo hut by art. 92. 24 C. 309. 

(10) Suit for maintenance of possession 

A —. m certain joint familv property, bv cancelment of a deed of snle, 

oxooated bv another oo-parcnnnr, affncMng pliintiff’a interest in the 
property, is governed by art. 120 and not by this article. 16 A. 78 — 
U A.W.N. 1. 

(11) Hot applfcahla to strangers 

fa) This art.icb’ apnlins onlv to easna between members of a family, .-trt. 144 

apniies to a cl lim for ntriition agtinst alienees, strangers, in possession 
of the pronerty. *2,3 B. 1.37. 

fb) A suit bv a fio-T)aronn"r against n moHgageo for pnrtiiion of the pronerty 

in the 1 liter’s possession, b-iving b’*cn morl".'iT'd to him by another 
co-T)ircen''r, wis 'royernod bv art. 114. 1 P.L.R. 1001. 

fcj This article hns no apnlicatinn to a suit where the plaintiff is a stranger, 
who has pnrohasod a sh ire in joint family property from one of the 
members thereof. 14 C. 544. 

fdi Art. 133, and not this article, applies to a suit by a purchaser of a share in 
a joint familv nronertv, whose vendbr was out of possession at the date 
of the sale. P'V Garth, C.,!. 

Art. 144 would apply to such a suit. Per Ghoso, J. 11 0. 680. 

(12) Balt foT partition and account of talnqiari estate:— 

A suit for parti* ion and account of a fa'r/^'fari estate is governed by this article 

. and not by art. 120. 14 C. 493 (P.C ) = 14 I.A. 37. 

Applicability of article to /Vlahoftiedan families. 

J—On this point there is a divergence of vie'vs. The Bombay High Court 
has decided* that the article is applicable to Mahomedan families; 
whereas the High.Courts of Allahabad, Galontta, and Hadras, and the 
Chief Court of the Punjab, are of opinion that this article is inappli* 
cable to sxich families;— 

, BOMBAY CASES. - . 

(1) This article applies to a suit by a Mahomedan for partition of joint family 
property. 14 B. 70. 

(8) The possession by a Mahomedan co.sharer of property, which he has re¬ 
deemed from a mortgagee, does not become adverse to the other oo- 
skATon until some exclusive title is set up.' 16 B. 191. 
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Art. 187j Act Xlf of 1877 (indian Lilrm!n6K act). 

Applicability of article to Mahomedan iamm^-(conclvded). 

CALCUTTA CASES. 

(IJ This article is inapplicable to a suit by Mohomedans for possession by 
right of iaheritancc of shares in the property of their deceased ances¬ 
tors. 21 C. 951. 

(‘2) This ariiclo presupposes the existence of a joint family. Consequently, a 
suit by a Mahomedan woman, who lived with hot husband since her 
Tn.Lrrin.gn, to recover her share in her father’s property, has been hfld 
to bj governed by art, 120 and not by this article. 7 C.W.N. 155. 

(N.B.)—Compare the two W.B. cases noted below. 

(8) From the plainiiiT's re^deneoand messVith her brother, inference could be 
drawn that she was in the enjoyment of the patrimonial estate jointly 
with her brother. 11 W.B. 45. 

f4) The eoiloctioii of rents and profits of the family property by a member 
thereof does not cou<-titute his possession adverse as against his mother 
and sister, so long as they mess and live jointly with him. 24 W.B. 1. 

ALLAHABAD CASES. 

fi) This article will not apply to a suit by members of a Mahomedan family 
for recovery of sh.irc8 in immoveable property, of a common ancestor 
deceased, in the possession of the defendants. 1.2 A. 282; 11 A.W. 
N. 88. Cf. 10 A. 109=-.8 A.W.N.->8, (No. 7 under Heading No. 3), 
infra. 

(a) A suit, brought by a sister of a deceased Mahomedan against the widow, to 
recover her ahiire in a pension by right of iuhoritance, within twelve 
years, is in time under either this article nr art. 131, 9 A. 213 b 7 A. 
W.N. 22. 

(N.B )—In this ease, the point whether this article would apply to Mabome- 
dans was left an open question. 

*MADBaS CASES. 

(1) Meaning of 'Joint family property’:— 

The words * joint family pmperty ’ are intended to refer to joint family pro¬ 
perly in the Hindu sense of the term. The article is inapplicable to 
suits by Muhomedans. 15 M. 57. 

(^) Bait by Mapla widow 

■ A suit by a Mapla widow to recover her share in her deceased intestate hus¬ 
band’s property was governed by art. 123 and not by this article, since 
the suit was for a distributive share of* the property of an intestate. 
15 M. 60. 

PUNJAB CASES. 

A suit for a share in property, to which the plaintiff became entitled under a 
will executed by the deceased owner thereof, was not ^ovirned by this 
ariiclo, since the parties were Mahomedans. 86 P.L.K. 1902. 

Bait by Mahomedan daughter 

In the absence of proof of joint family, a suit by the daughter of a Mahomedan 
owner to recover her share in her ialhet’s property, brought mote than 
twelve years after the owner’s death, waa bexted. 89 P.E. 1688. ’ 
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Applicability of article to Burmese Budhtsts. 

(1> A Boit by BurrpoBo Bndhuts an other joint heirs and 

their alienees, for recovery of a specific share in joint family property, 
most be brought within twche years from the time the exoiasMa from 
share became Irnown to plaintiQ. L.B.R. (1803—lOOOj, 132. 

(2) Whether the article applied to Burmese BndluBtB doubled. L.B.B. (18D3< 

1900) , 415. 

(3) The expression ‘ joint family property * in this article does not apply to 

properly hold jointly by members of a Burmeae BudhUt family. L.B. 
B. 1903, p. 184. 

(4J The article is inapplicable to suit!) by Burmese BudhiBts; among them 
. there is no joint family system as among the Hindus. 3 U.B.B. (18;i7- 

1901) , 458. - 

‘ Person. * 

Cl) Meaning of i— 

The word ‘ person' means sonrio person claiming a right to share in joint 
family property, on the ground that bo is a member of the family to 
which the property belongs. 18 C. 042. Compare 14 M.I.A. 1, 110. 
080 and 14 C. 644. 

(3) Parehaser from a eo-pareener 

(a) The rule that the possession of one co-parcener is the possession of all, for 
purposes of limitntion, has no application as between a purohaBcr from 
one of the oo-paroonors and the other members of the family. 13 M. 
392. 

(b} Similarly, the role has no application where the party daiming baa been 
clearly Lzcludtd from the family. 10 M.I.A. 511. 

2 —* Excluded *—* Exclusion.’ 

(1) Meaning of the word 

The word ‘ excluded ’ implies previous inclut-ion. 5 C. 9S8 (910). 

(3) What coMtituteB exclusion, and what not;— 

(a) When a party is not in possession of any joint property and does not 

receive any of the proceeds of the property, he is said to be excluded ; 
but not when he is living on the property with the other joint owners 
and is maintained out of the income of the family. Exclusion, to 
operate as a bar, must be entire Mclusion. 11 M. 880 fat p. 399^~; 

^ confirmed on appeal, 14 M. 237 (P.C.)- 181 A. 45 ; sec also 3 H.H.O. 

99; Cf. 2 M H.C. 847. 

(b) In order to constitute exclusive possession or enjoyment by defendant, 

there need not be any evidence of an express refusal to allow the plain- 
tin any part of the benefits of the joint property. 4 M.H.C. 854. 

(c) An exclusion from all ancestral property is not necessary to give rise to a 

* bar by limitation ; wbnt has to be considered is the property out of the 
plaiutifi's postession, in which he olaims a share. 86 P.B. 1886. 

' \ fd) The fact that the plaintifis wore not excluded from thdr share, in part, of 
the joint proporty, does not prevent this article from operating iu 
zaspeot of another part, from which they had been excluded to their 
knowledge. 91 B. 336. 
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Art. 127] Act XY of 1S77 j[iNDiAii iiw^lON ac3t). 

2.—* BxetMied 

• 

(e) Denial, by tbs tnam^ing membei of a Tkibliomodaii family, of plaintiff’s 

title to leoovee bis share of money tepreeentiiig his (plaintiil’B) share 
of profits of oonuuon laud depositod with the defendant, is not ‘ exclu¬ 
sion from joint fiunily property ’ within the meaning of this article. 

10 A. 109-8 A.W.N. 8. 

(f) Where, while the plaintifE was in (iovemment service and away from his 

village, his brother nianiiged the joint family property and, during this 
period, the brother wrote a letter to tho plaiiitifT refjucsting him to re- 
_^tum to the village and manage his share of the property or employ 
some person to miuiage it for him* held, under the circumstances, the 
possession of the latter was not as bis own in exclusion of tho plaintiff. 

11 B. 3f)5. 

(g) Mere proof of refusal on the part of a widow to live with her co-widows or 

of non-participation by her in the family property, did not establish 
ouster or exclusion by the co-wid«>ws, according to this article. 
94 M. 441. 

(3) Aisertiou of Bolf-acquiBition not adverse poBsesBion:— 

Unless actually excluded, the possession by the defendant of cortoin property, 
on the allegation that it was his self-acquired property, would not 
constitute adverse possession, as agqjnst the plaintifl, his co-parcener. 
3 C.P.L.R. 41. 

(4) Suit by members of Alayasantona family; — 

A , who had separated theinsolvcs from tho family more than 12 yearn 
before suit, and having been excluded to their knowledge for mote than 

12 ye.arB prior to suit, held governed by this article iuid barred. 16 M, 
18(i. 

(5) Member whose share has been sold 

A suit by a morober of a famdy, against the purobasor of that share from another 
member, during plaintiff's minority, is govcnied by this article, the 
plaintiff, in such a ease, being a person ‘ excluded from joint family 
property.’ H 0,0. 348. 

(6) Suit to recover inheritance: — 

a A suit to recover certain jftoperty us an inheritauoe, brought more than 12 years 
after the plaintiff’s exclusion from tho property, and under oircumstan- 
ces that the exclusion must have Iwen known to him, was barred by 
limitation. L.B.B. (1893-1900), 530. * 

(7) Possession of one member possession of ail :~ 

Possession of one member of a joint Hindu -family is possession of all. 1 W 
B. 74. 

(8) Bnrden of proof 

(a) A suit to recover a certain share in joint family property, by a person ex¬ 
cluded therefrom is governed by this article and not by art. 142; and 
the onus lies on the defendant to show that the oxolusion became known 
to the plaintiff for more than 12 years before the suit. 1 C.W.N. 5||. • 

m 123 
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Act XY of 1877 (INDUU LIMITATION act). [Art. 127 

2,—• Excluded*-'* Exclusion.’— (continmdj. ^ 

(b) Where the plaintiff, in a partition suit, proved that the family property 
■waa joint and that he bad a share in it, it lay, then, on the defendant 
to show that, to bis iiiowiedge,£lie plaiatiff was excluded from the joint 
estate for more than twelve years before suit, ‘22 JJ. 259. 

(c) Where a suit is brought to enforce the plaintiff’s right to a share in im- 
moveablf! property on the ground that it is family property, it ia in¬ 
cumbent on the plaintiff to ahw that the estate was, within twelve 
yeara before suit, in the possession of persons claiming under his 
ancestor. U W.R. 170. 

(d) Whero limitation is pleaded in a p.-irtition suit, the burden lies on the 
defendant to prove th<it there was a dcinund and refusal of plaintiff's 
.share in the family property or that the plaintiff was to his knowledge 
excluded from the family more than twelve years before suit; in the 
absence of such proof, no question of liniilalion would arise. 1R 1). 197. 

(e) Where portion of a joint family property, left undivided oii the occasion of 
a general partition, had remained, for more than twelve years from that 
time, in the cxulusive possession of one meiiilxir, another member, who 
brings a suit for partition of that property after such lapse of time, 
must show that there was some agreement or acknowledgment of title 
by the member in possession, preserving bis own right in the property, 
or the suit will be barred. 11 il. 

(f) Where, in a suit for partition, it is proved that the defendant was in ex¬ 
clusive' enjoyment of tho property, in which a share is cLiimed, for a 
very long time before suit, the presumption in lavour of tho joint 
possession of joint fauiiiy propeiLy would bo supplanted, and the plain¬ 
tiff must prove facts which would show that the defendant’s exclusive 
possession was consistout with ihe preservation of his right to a share 
in the property. 11 B. 220, *221 iNotc'. 

(gj Where it is found, in a partition suit, that tho property in dispute was in 
the name and possession of the defeiidaut, the burdeu lies on the plain¬ 
tiff to prove that the defendant made the purchase out of ance.stral 
funds and th.it the plaintiff w’as in receipt of his share of the income 
thereof, and the defendant need not prove that it was bis self-acquired 
property or that it was in his exclusive enjoyment. 25 B. .SG7 : Com¬ 
pare, 18 B. 51S. ^ 

s 

,(9) No allogation of permlgBive poBBoasion 

Where there was no .allegation that the defendant's poBsession was permissive 
or that the plaintiff was unaware of the exclusive possessioa by the 
defendant, a suit to obtain a declaration that the land in the defend¬ 
ant’s possession was tho property of the plaintiff’s family, brought 
man than 12 years after possession by defendant, was barred by limi- 
* tation, whether this article or 142 or 144 applied to the case. L.B.B 
(1893-1900;, 522. 

(10 lltfnt pOBBOBBloa ^ 

. . So long as members of a joint family live together in oommensality and in joint 
- possession of the family property, no cause of action arises to one of 
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Art. WjT] Aot XY of 1#77 (indian limitation act). 

• Exctaied ' Bxctatloa. •-^(eonclvded). 

them for the recovery of his share. DisposaeBsion gives him cause of 
action, and limitation begins to run against him from that date. 
19 W.R. 344. 

(11) Possession of home-staying brother 

The fact^that a homo-staying brother was in possession of the family property 
would not prevent the other brother', who was abroad, from claiming 
his right of inheritiuico to his father’s property, unless the possession 
.^f the homo-staying brother was proved to bo adverse to the absent 
brother. 9 W.R. 98. * 

(12) Remedy of excluded eo-ra’'oenep :— 

A member excluded from joint possession is not bound to sue for partition of 
th'i whole prnT'e'’ty; he may sue for a declaration that the property is 
joint and for a decree for joint possession. 3 G.P.L.B. 41. 

3.—* Joint family property.' 

(1) HoTeables left by deceated Zemindar :— 

The personal property of a ZomindHr left at his death is joint property, divisible 
amongst his sons after his d' ath. 5 M.H.G. 31. 

• 

(2) Bait to reooTer share in property redeemed:— 

A suit to recover a share of undivided ancestral property, mortgaged by a com* 
mon ancestor and redeemed by a-co-heir of plaintiff, is governed, for 
purposes of limitation, by art. 148 and not by this article. U.B.B. 
(1892-96), 490. Compare Ibid, 187. 

(3) Bolt for partition of property reaenred at a previous partition 

A suit, for partition of family property reserved in common at a previous parti¬ 
tion, brought within twelve years from the date of demand and refusal, 
was not burred. 18 'M. 418 ; 17 M. 362. 

(4) Claim to share in common fiind:— 

A-by contributors to such fund is not one relating to joint family pro¬ 

perty within the meaning of this article. Such a suit is governed by 
art. 120. 23 M. 583. 

• • 

(5) BtranBer not a member of Joint family 

A stranger to an undivided Hindu family does not become a member of snob 
family by the circumstance that ho joins, in purchasing property, wilh 
members of the family and his name is entered in the Revenue Bv- 
c.ords as co-proprietor with the mem.bors of the family. He does n 9 t, 
on 1 hit account, become entitled to the rights of a member of a joipt 
Hindu family. 9 M. 482 (P.G.) -13 T.A. 147. , 

(6) Deial vatan 

A suit, frf partition of property held as appertaining to the office of a desai, 

allowed, notwi'hstanding the fact that the management thereto dep* 
oonded upon a aingle member of a particular branrh of the family 
the date of its grant to the family (1768). 7 G.W.N. 409 (P.C.) 
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^ Act AY of 1877 (inoian limitaixoii act). 

Joint tnmity property,*'-{concluded). » 

(7) Hon«^ iMlng mine of share of profits 

Money, rept^enting the value of pliuntiff's share of profits derived from hiud 
oonimoii to himself and another member, and deposited with the latter, 
the parties being Mahomodaus, is not ‘ joint family property ’ within 

tho moaning of this article. 10 A. 109= 8 A.W.N. 8. 

« 

(8) Beparation In residence no separation of property 

A separation in rosidonce and mess by n member of a joint family did not affect 
his position in relation to his ancestral property until a partition 
thereof. 25 W.R? 116. 

(9) * Presumption:— 

There is no-that, when a family brciiks up, tho homily property remains 

undivided. 2 IJ.B.E. (1892—1896), 444. 

(10) Burden of proof:— 

fn) Before a plaintiff cun bring his case within this artiolo, ho must show 
tfaati the property in which he seeks to recover a share is joint pro¬ 
perty. 9 0. 237. 

fbj In respect of a suit regarding partition of family property, the claimant 
must show some possession or oujoyrnent of the land on the part of 
himself or of those under whom ho claims, within 12 years of tho date 
of suit. U.B.R. (1892-96), 437. 

4 .—* To enforce a right te share.* 

Meaning of phrase :— 

This article provides for a suit ‘ to enforce a right' (not ' to establish a right’), 
and by this phrase is iutondod a claim for actual possession. Thus, 
this article is meant to apply to suits for partition, whether the whole 
family property has remained joint, or whether on a partition one 
portion has been left undivided. What would bar tho operation of 
this artiolo in the latter ease, would bo a possession of that portion 
ccAiceded to, and taken by, one of the sharers as the common property 
of himsolf and the other sharers. 15 B. 135 (143). 

J.—* When exciuslon becomes known to the plaintiff.* ** 

Tl) In a suit to obtain a share by partition of a joint family property, tho interest 
of the plaint's father having been sold in execution of a decree, limi- 

, tation is to be computed from the time when exclusion from his share 

first becomes known to the plaintiff. 8 C. 653. 

(2) In a suit for partition, the mere possession of the property by the defendant for 
• more than twelve years before suit would not operate as a bar by lapu 
of time; time would not run against plaintiff until his ezdusion (if he 
.. was excluded) from the property had become known to him. 6 B. 

' ; ; ; 741; lOB. 24. 

Not only must the plaintiff have been excluded from the family property, but 

%' .his exoludoB most also have been known to him. -■ 6 Bom. L.B. 92S. 
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,S.—* Wb0a exduaioa beoQtaaa kmnf^..t6 tli* ptmlatttf*—(concluded). 

f4) For the article to apply, the property ia dispttte most he joint family property 
and the plaintiff must hard been excluded from the enjoyment thereof. 
5 Bom. L.B. 355. 

(6) It is essential that there was an exclusion more than twelve years prior to suit 

to the knowledge of the plaintiff, i Bom. L.B. 135. 

(6j A suit for a share in a joint property, brought more than twelve years after 
exclusion to the knowledge of the suitor, would be barred. 11C. 777= 
,12 I.A. 112 (P.C.) 

• 

(7) Receipt of benefit from Joint estate 

(а) Whore the plaintiS in a partition suit was found to have mainly resided away 

from the locality of the property for many years before suit, it was the 
duty of the Court to have found out whether the plaintiff had received 
any benefit from the joint estate at any time within twelve years 
- bofoto suit. 11 B. 461 (Note). 

(б) Under S. 1, cl. 13, Act XIV, a suit for partition brought by one member of a 

joint family will not become barred if asbaro or benefit had been received 
by the plaintifl-membor within twelve years previously to the repeal of 
that .\ct. If the remedy had thus been kept alive when Act IX of 1871 
or Act XV of 1R77 came into force, liho period of limitation under these 
would be reckoned from demand and refusal or oxclusiou ; or the suit 
will be barred. 11 B. A'iS. 

(8) Exclusion—Burden of proof 

(re) In joiut ancestral property, the possession of one co-sharer is the possession 
of all. The co-sharer in possession must prove that the plaintiff was to 
his knowledge, excluded more than twelve years prior to suit. 118 
P.B. 1889. 

(5) Whore a family is admittedly not joint, the burden, in a partition suit, lies 
on the plaintiff to remove the bar of limitation by showing some sort of 
possession by himself within 12 years before suit. 14 C. 610. 

(9) Plidntiff living In foreign country—Entry in Settlement Papers:— 

Where certain property was recorded in the joint names of tho plaintiff and de¬ 
fendants, and the plaintiff lived in a foreign country, for more than 
twelve years, taking no part in the management of the property, a suit 
by the plaintiff for pusso-ssion of the property, instituted soon after he 
h&ard that it was recorded in the names of the defendants in the 
Settlement Papers, was not barred, since there was no exclusion of 
possession till the entry in the Setlleiment Papers. 18 P.B. 1886. 

(Old Law.) 

Bolt under Act IX of 1871 

In a suitby a Hindu, excluded from joint family property, to enforce a ri^t to 
a share therein, brought before the let October, 1877, the period of 
limitation was computed under this article, and not under art. 
thatAot. 8C. 228. 
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Cases under XIY of 1859. . 

fl> Putioipation Qf profits:— 

(o) Where the plaintiJI, in a suit for a share of family property, failed to prove 
his participation in the profits for more than twelve years, when Act 
XTVof 1855* was in force, the suit was barred, the later Act not re¬ 
viving the right barred by the Act of 1859. 14‘2 P.B. 1890. 

(6) suit for a share of joint family property was required to be brought within 
twelve yu-ars from the last participation of the profits by the plaintiff, 
the burden of proving which lay on the plaintiff. 12 B.L.B. 219-- 
19 W.B. 192; 2 B,.L.B.A.C. 281. 

(c) Proof of payment was not necessary to bring a case within-; common 

enjoyment w$w sufiicient 1o bring a ease within-. 17 W.B. 530. 

(d) A suit for a share of the family property, not brought within twelve years 

from the date of the lust participation in the profits of it was barred under 
S. 1, cl. 13 of Act XIV of 1659; an alteration in tho law of liinita- 
tioDK did not revive the right so extinguished. 12 M. 2G= 15 l.A. 
167 (P.C,) 

(e) Where, within twelve years before suit, two brothers lived in the same mess, 

the elder collecting the rents and profits and managing tho family ex¬ 
penses, tho claim of the plaintiff to tho share of one of the brothers 
was not barred. • 22 W.B. 185. 

(2) Payment on account of share:— 

(a) In a suit to enforce the plaintiff's right to a .‘ihare in certain property, it is 
not enough to find that the. plaiutil'i had oce. isionally received money 
from the defondant, but there inu-st bo a distinct finding as to wfaat pay¬ 
ments, if any, have been niado to thn plaintiff within twelve years 
before suit, by the person in po.'scsaioii or managumout of the property, 
on account of tho plaintiff’s allcguil,sharu. 17 W.B. 451. 

(5) Besidence and mess in the family is sufficient to constitute participation 
and to show that a member was receiving payment on account of his 
share. 11 W.B. 338. 

(S) Borden of proof—Payment:— 

(a) Proof, by the plaintiff, of receipt of payment on acuouiit of his shore within 

twelve years before suit, would shiftOhe burden of proof on to the %- 
• fendant, who must then prove bis plea of separate property. S W.R. 

173. t 

(b) 8. 1, el. 13 of Act XIV of 1859 applied to thu cueo of a son claiming parti¬ 

tion of joint family property after the death of his father; but, in 
strictness, the clause would not apply to suits by persons governed by 
the Mitakshara, because, under it, the son would be a co-owner with 
' tho father in ancestral property. 7 B. 297. 

{4) Bot XIT of 1859, 8. 1, cl8. 18 ft 16 

(a) A suit to establish a right to share in a vaian and to recover a portion of 
the profits for seven years, was governed by el. 13. 4 Bom- H.C, 
A.C. 65. 
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lot XY of 1877 (iNitrAN LlMltAMOU act). 

Cases under Act XIV of 1858—(<‘onrf«rfet2). 

fh) a suit to enforce the rijjht to share in a joint family property most he 
brnnght within twelve years, cxcl’isive of the period daring which 
the property was under attachment by Government and neither party 
was in possession. 10 Bom. H.O.A.C. 228. 

(ct A suit to recover the plaintiff's share in his father's property, brought 
more than 12 years after his father’s death, was barred, since no pay¬ 
ment to him was proved within 12 years before suit by the person in 
management of the family property. 11 W.R. 72. 

-tf ■ 

(5) Mahemedans:— 

Cl. 13, S. 1, Act XIV of IS-W, applied to Mahomodans as well us Hindus. 5W.K. 
238. 

(6) Limitation against adopted son 

As against an adopted son, suing for his share of the ancestral estate, the limi¬ 
tation began to run from tho date of demand and refusal. 1 M.H.C. 
45. 


General. 

(1) Sttspension of limitation 

Where a person is estopped by a decree of a pompotent Court from bringing a 
suit within the lifetime of a certain person, limitation will be suspended 
agiinst him whether the decree was founded on a correct or erroneons 
view of tho law. 7 C.L.B. 320 (P.C.)-.'» B. 48-14 B.L.E. 373^ 

7 I.A. 181. 

(2) Partition daring mirority of a mombor 

A partition of family property can be effected during the minority of one of the 
members of the family: if the partition be unfair or prejudicial to the 
minor’s interest, he may set it aside on bis attaining majority. 7 G. 
W.N. 578 (P.C.) 

(3) Effect of claim for partition being barred 

Though limitation may be a bar to a suit by the son for partition, his right as 
co-parconer is not thereby destroyed, he being nevertheless entitled to 
^ relief as against tho improper disposal by the defendant of more than 

his proper shar^of tho property. 4 M.H.C. 60. 

(4) Gonversion of ejeotment suit into partition luit not allowed 

Where a member of a joint Hindu family, alleging division, sued for ejectment 
of the persons in possession of tho property, but failed to prove division, 
be could not be entitled, in second appeal, to treat his suit as one for 
partition. 12 M. 292. 

f 

(5) What oonstitutee partition 

In order to constitute partition, a separation by metes and bounds is not neoes- 
sary; a separation in estate and interest is sufficient. 7 C.W.N. 678 
(? 0 ). 

Sm also 8 W.B. 1 (P.G >-11 M.LA. 76. 
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Qeneral.-^ (concluded). 

(6) Erideooe of partition 

Where ao informal partition took place between the membeis of a joint family 
and the members oontinned to be in possession of their shares without 
any intention of readjusting the portions so partitioned, a subsequent 
claim by one of thorn to another partition was not allowed. 18 C. 302 

(PC). 

(7) Suit by Malnhai* Tarvad 

A suit by six divided branches of a Malabar tarweui, against a seventh divided 
branch for their sl&res of the property, which had belonged to an eighth- 
* branch which became extinct, held governed^by article 124, and not by 

this article. 4 M.L.J. 48. 

(B) Management 6f temple by rotation 

Where the management of a public religious institution devolved by rotation 
on the senior branch of the hereditary trustees for more than twelve 
years, to the exclusion of the members of the junior branch, the right 
of the members of the junior branch became extinguished, whether 
this article or article 124 or 142 is applicable to the case; it is im¬ 
material that no member of the senior branch was in contmuous 
possession for twelve years. 1.3 M.L.J. .341 — 27 M. 192. 

128. —By a H indu for aiTears of Twelve years. When the arrears are 

maintenance. payable. 

129. —By a Hindu for a declara- Twelve years. Wlien the right is 

tion of his right to mainte- denied. 

nance. 

(Old Acta.) * 

(N-B .)— ^The above two articles, 128 & 129, have taken the place of art. 128 of 
Act 1% of 1871 & S. 1, cl. 13 of Act XIV of 1859. 

[Art. 128 of Act IXof 1871.—By a Hindu for maintenance—^Twelve years— 

when the maintenance sued for is claimed and 
refused. • •> 

' 8. t, el. 13 of Act XIV of im.— * • o • • 

i to suite for the recovery of mavnterumce wh4re the 
right to receive such maintenance is a charge on 
the inheriUmee of any estate—the period of twelve 
years • • • from the death of the 

persons on whose estale the maintenance is alleged 
to he a charge; or from the date of the last pay¬ 
ment to the plaintiff or any pergon thorough whom 
he claims, hy Ow person in Hhe possession or 
management of such property or estonte on {teeount 
of stiush muxintenanoe.'] 
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Art. 129] Act X¥ of 1877 (indian limitation act). 

OTotes) 

Scope of article. 

(1) Suit upon ao eknup—Rl^ht not baaed on Hindu Law 

A suit upon an ekrar executed by the priest of an idol, for recovery of arrears of 
maintenanco, is not governed by eiidier of these articles, as these apply 
only to cases in which the right of maintenancr is based upon the 
Hindu Law. 23 6. 645. 

(2) Caie of Hahomedan widow 

A Mahomodan widow is not entitled to maintenance out of her husband's ustato 
in addition to what she is entitled tt> by inborii.'inci! or under his will. 
25 C. !>. 

#.—‘ Arrears' 

(1) Right to apreara—demand and refnaal essential 

in a snit for arrears, the idaintiil cannot succeed unless ho or shu proves de¬ 
mand and refusal or wrongful withholding of the samo. 17 M.*862; 
18 M. 403 : 24 M. 147 (P.C.) - 5 C.W.N. 74 ; 6 M.L.J. 147 ; 17 B. 45. 
Cf. 7 M. 341: and 26 M. 261 (at lop of p. 298). 

(2) Allowance of arrears matter of discretion: 

The allowanoo of arrears of inainteumicc is a question for the discretion of the 
Court; it need not allow arreois iil the same rale as it may allow 
future maintenance. 21 A. 183. 

(3) Arrears for what period recoverable 

A Hindu widow c;.in recover .irrears of maintcnuiico for any period, uniess it 
appears that there has been a demand and refusal, in which case she 
can recover arrears for twelve, years only from the date of such domand 
and refusal. 3 B. 207. 

C N.S.J—This was a case under Ac*. TX of 1871. 

(4) Discontinuance of receipt of mainte'ance :— 

Where, notwirhstanding a doereo declared the right of tiio plaintiff to receive 
certain cash sllowuncos annually from the (InveruTiieiiL, called mdkasa 
omals, he failed to receive the allowance continuously for more than 
twelve years, a snit by him to recover the arrears was barred, inas¬ 
much as the right to the periodical payment was barred. 11 B. 222. 

♦ N.n .—The suit was, morspveE, held not cogiiiiisablc b\ the Civil Courts. 

2.—' Malatenance.' 

• 

(1) Liability of fathcr-in-law to maintain daughter-in-law: — 

Though a Hindu fathcr-in-law is not under a legal obligation to maintain his 
widowed daughter-in-law from out of his self-acquired property, his 
surviving son will, after his death, be under a legal obligation to main¬ 
tain his sistcr-iii-law from out of the property inherited by him from 
his father. 11 A. 191 (F.B.) 29 C. 5.57 (568). 

• 

(2) Rights under Bengal school and those under Hitakshara- 

There is no valid ground for making any distinction between rights of mainteti. 
aneo under the Bengal law and under Mitakshara law. 29 G. 557. 
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7.—‘ 


(8) IfaUiitoiuiioe oharged on land :— 

Where a maintenance was charged upon imxnoveaWe property, a enit forarreare 
within twelve years was not barred. 9 0. 945=18 C.L.B. 10 LA. 
45 (P.C.) 

(4) Kate redaoed hy agreement 

Where the person entitled to maintenanco has agreed to receive a less sum for a 
defined period than the amount fixed, bo could obtain a decree for the 
allowance for that period only at the reduced rate. 9 C. 945 = 18 C.L. 
B. SSO=10I.A. 4^(PX). 

fS) * Sepanttioa from hnsband’e honte 

A Hindu widow does not lose her right to maintenance by reason of her leaving 
her husband’s house, provided she does not leave for the purpose of 
ahehastity or for any other immoral purpose. 29 C. 557. 


(6) fianie of action for maintenanco 

Where maintenance is withheld under circumstances amounting to a refusal, 
such withholding would give rise to a cause of action, even though 
there was no specific demand therefor. S B. 415-6 l.A. IH^r^G C.L. 
B. 162 (P.G.). 


f7) Conditions requisite for receipt of maintenance 

Where the will of a.Hindu did not constitute the residence of his wife in his 
ancestral house, with his son, a condition precedent to entitle her to 
■ maintenance, a separation by her from the ancestral house did not 

disentitle her to maintenance suitable to ber rank and condition. 
3 B. 415=6 C.L.B. 162=6 l.A. 114 (P.G.) 


(B) Gnitom of allowing maintenance to Jonior branohei:— 

Where, in a deshpande vatandar’a family, a practice was found, extending over a 
considerable length of time, of pronding the younger bronohea with 
maintenance only, the practice was recognised and acted upon as a 
legal and valid oustom. 10 B. 827. 


Qeneral. 

(1) Bes Jndieata 

{e) Where, in a family in which property descended to the eldest male mem^r 
' alone, a suit by the plaintiff, a younger member, against his father’ touF 

monthly allowance for maintenance founded upon an ekramtailM' 
. failed, a subsequent suit by him after his father's death egldhst his 

eldest brother for the allowance due to him was not barred hj the rale 
olresjtidkata. 9 C. 945 = 13 O.L.B, 330=10 LA. 45 (P-C.). 

(b) Where a person entitled to maintenance asks for, and obtains, not only a decree' 
declarator}' of his right to claim maintenance, but also one for futorh 
mainUmaiice, he cannot bring a separate suit for arrears of fataro 
. ■ , if' - maintenance. 12 M. 183, * 

V,. Scatter would be differvnt, if the decree obtained was one only decHnng’ 

... his right. 7 M. 80. 



Avtiad] 
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(S> Bunred utaloi «umol b« Nvimid :— 

A claim ouoa barred cannot be revived by a eha tt ge in tb* law of limitation. 
This principle applim as veil to a claim for arrears of maintenanoe or 
any other chums, as to one for possession of land. S C. Sdl. 


(8) Hfnda Lav no bar to recover arrears 

The Hindu Law does not preclude the recovery of arrears of maintenance. It 
is only the law oi limitation that bars the right to recover arrears. 
2M.IT.C. 36. 

iOMUtw), 

Cases under Act XIV of i8s9- 

(1) Where, in a suit for arrears of maintenance by a Hindu widow governed by tbo' 
Alayaaantana Law, it was found that the widow hod not, for twenty 
yoars boforo suit, the plaintiff had boon living away from the funOy 
without dainung any meintouanoe or receiving any thing from the 
family to support himself, it was held that the suit was barred. 4 U. 
H.C. 137. 

(3) Cl. 13 of S. 1, was held inapplicable to a suit for maintonanoe when the right to 
receive such madntenanoo was not a qhatge on the estate of a deceased 
person but on the estate of a living person. 4 W.B. 84. 

(3) A suit for maintenance, not char^able upon any estate, must be brought within nz 

years from the date of domand and refusal thereof. 2 B. C87. 

(4) Under the Limitation Act of 1839, in a suit for maintenance, the tdme begins to 

run from the date of defendant’s refusal to maintain the plaintiff. 

12 M. 847. 

(B) Bzeouttoa limited to lese then three yearc 

The issue of prooesa of exedbtion for arrears of maintenance was limited to a 
period less than three years before the application, where there was a 
decree for payment of a sum of money annually for maiutenanee. 

4 H.H.G. 275. 

(C) In a siUt by the widow of a deceased undivided brother against the survivor for 

muntenanoe, the starting-point for limitation held to begin from tho 

date of bet husband's death, 7 M.H.C. 226. 

• « 

1#0.—Forthe wauraption or as- IVo/Koyoori. Wheu the right trt 
sesament^^) of rent-free reauine or ^aaas 

land.^*^ the land drat 

accrae8.<3* 

(Old Aeta) 

[Act IX of 1871.—'Same as above: except that the proviso, vi». “ Provided 
• that no such suit shall be maintained where the land 
forms port of a permanently s^Ied estate, and has Wi *h^ 
held rent-free from the time of the Permanent Settle** 
ment ” does not find a place in the present article. 
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(Old 

• 

8. i, ol. U of Act XtV ef 18S9.-^To auiia hy fbe proprietor 0 / any land or by any 

penon elaiming under him, for the reaum^ton 
or aaaeaameiU of any lakheraj, or rmlfree land 
—the period qf 19 yearaf^m the time when the 
title qf the peraon elaiminy the right to reawme 
and aaaeaa aueh landat or <f aome peraon under 
whom he elaitna, firat accrued. Provided that, 
in eatulea permanently aettled, no aueh auit, 
although brought within twelve yearafrom the 
time, when the tUle qfaitch peraon firal cuxrued, 
ahall be maintained it ia ahown that the land 
has been held lakheraj, or rent-free from the 
period of the PermanetH Settlemenf]. 

(Votaa) 

l.—*For the reaumptloa or aaaeaameat,* 

(1) lalt for deelaratiM i>-> 

A claim by plaintiff for a declaration that he has a rif^t to realise the revenue 
of land, which* was revenue-free prior to Settlement, but assessed to 
revenue at the Settlement, would not be barred by this section, as the 
Buit is not ‘ to resume or assess rent-free laud.' 1 C.P.L.R. 90. 

(9) Kaaerratlon of rlfhta of Oovoramont 

" There is no period of limitation prescribed by any law, within which alone the 

Government should exercise its prerogative of imposing assessment on 
land liable to bo assessed with public revenue. 27 11. 16 [approviHg 
8.A. No. 1352 of 1897). 

(8) Sffooi oa MB-oueution of doeroo s— 

When a person, having obtained a resumption-decree in his favour, rendering 

I , certain land UaUe to assessment, lies idle, for more twelve years, 

without eseeuting the decree, he cannot, subsequently, resist BueoaBs- 
fully a suit against him f(Mr a declaration that the lands were rent-free 
lands. 5€. 949=6 C.L.R 260. • ^ 


c Heat^troe land.* 


|l) MoaalBl of the (am 

The words rent-free*^ in cl. 14, a. 1 of Act XlV of 1869 merely riiowed (he 
meaning of the term '*lakhiroj'*‘, and the section applied only to 
• cases in which lakhiraj title wee in dispute. 2 W.R. Act X Rulhogs, 

' ; ■ • 88 . ’ 



Hkhtoai grants t- ^ 

Aa.to the law a^licaUe to the reanmption and asBessment of lakMraf grants, 
8 C. S30»10 C.L.R. 41; 20 W.R. 459 (PX.) * X 0. 878, 
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. S,-~*Wh 0 tt th§ right . m$t MccrueM ,' 

(1) Bait twalT* youi alter ranimplloii’daeraai— 

A suit for asaecigment of rent on IdkhiraJ landi brought more than 13ycare 
after a decree for 'resumption, would be barred. 16 CL 449 & 460 
(Note), 

(3) Canoe of aotlon aeomlag on data of lale 

A suit by the plaintiff, who has purobanod the estate from the purohaser at a 
revenue sale, to resume the land, must be instituted under ibis article 
and art. 121, within twelve years of^be revenue>Ba]c, and not from the 
date of the sale becoming final. 22 C. 244 (350, 251). 

(5) Bait by a eneooeding ghatoral:— 

A suit by a succeeding phafioal to resume land, granted by bis predecessor on 
permanent tenure, must be brought within 12 years after the saooes> 
sion to the estate. Otherwise, it will be barred. Art. 139 is innppli' 
cable to such a ease. 9 G. 411. 

(4) Orut In lien of maintenance!— 

Where the grantee of a mokurari lease, in lieu of maintenance, gives tbegrantof 
or his successors a distinct notice of a claim, on his part, to bold the 
grant in peqietuity and not subject *to resumption, the latter will be 
barred if be or they does not or do not sue within twelve yrars of such 
notice, at least for the time of his or their enjoyment. 3 C. 793. 

(5) Bait for aseaiament of mal landa after obtaining deelaratwy-daoroo:— 

Where plaintiff has obtuned a decree declaring that the lands, in the possession 
of defendants and alleged to be faA7itr<y, were plointifi'e mol lands, a 
suit by him (plaintiff) for assessmMit would not he barred, even though 
brought more thou 12 years after the decree. 3 C.L.B. 569. 

(6) PoHonlon under an Invalid grant:— 

When the defendant was in possession of a portion of a Zemindati, for more 
than twelve years, on aolum of right, and it was found that the gnnd> 

. father of the plaintiff had'made a grant in favour of defendant, wbieh 
was invalid, and the plaintiff sued for resumption, his suit was hM 
barred. 3 5. 

(7) INmon in peaaestien net claiming ander grantee!— 

If the grant was one of ofliee remunerated by the use of land, and if a petaon 
is in possession of the land without claiming from the grantee, for 
more than twelve years after the right to resume accrued, tiie right to 
assess the land would be barred. 1 B. 586. 

(8) Vhan pOHOiaion boeomoi advene—Bervleo landi 

When lands are held as remuneration for aervioee, the fact that no sendeea are 
rendered, would not, by itself, make the possession advene. To malm 
the bidding adverse, there must be a refusal to perform service or « 
chum to bold the lands free of service, 28 B. 602. 




9^ Aoi itbf of 1977 .^inpus aci^. [Ivt. HA 

tbc fk0'‘ •»•••• iibiuwm»^(mieinded). 

(9) Ri^t of puMdMMr from Oftramiitaiitt*- * 

» 

When tlto Uf^tiff suing kx resumption and aasesunent of land b^pens to be 
O-ftimhaser fnun Oovernment, he must date his r^ht not from his 
pm^ohase from Government, but from the tihae tvhen the ri|^t first 
a^rued to tlm Government. 93 W.R. 34. 

(10) Zomlndaj* barNd—Putneedar-parohuer alio barred 

A putneedea-, deriving his titie from, and obdming under, the Zemindar, whose 
right to rasame* is Inst, cannot, reason of his being an auction* 
phrehaser, revive a right which the Zemindar himself is no longer 
entitled to mceccise. 1 W.B. 197. 


Vnrdaa of proof 


Qeneral. 


(a) Where the plaintiff, being tbe representative of an auetion^purohaser, sets 
up that the land is mol, the burden of proof as to the land being mal 
lies on him. 1C. 376 (following 8 B.L.B. 566 (P.G.)=14 M.LA. 163^. 



(6) 


In oases of suits for resumption or assessment of rent-free land, the plaintiff 
must pro%'e that his laud was onoe itutl ; if he proves this, the harden 
is shifted on to the dofoiidant, who must then prove that bis tenure 
existed from before 1790. 20 W.B. 459 (P.C.) 




. ^" (0) In a suit by an anotion-purohaser to assess rmit on land darned as valid 
; • Idhia^, the onm is on the ryot to prove that the land has heeii heU 

, A.; wtofthirtt/from 1790- 8 W.B. 182; 69. 

' <014 Reffulatlona'and Acta). ^ 

.{ 0 ^ Ithe ^>d ' rent-free' Oould not moan rovonue-free. Whore grant ^.htfid. 
^ ^ made by a ZemiDdar for valuable consideration to bn h^^ 

grantee without ffayment of rent, suoh land could not, undet. »r ' ; ' <."j lw 
resumed by th^heir of the grantor or the purchaser of the ZemiiiAdiH. 

. 0W.B.i(P.B.5 « ■■ 

(b) Where the defendant proved possession of lands as lahhifs;^ Moi^ 1990,' 
there oould not he any resumption or assessment of the lends, unlesa 
the pldntifl proved the lands to he mal by payment of rent or other*' 
wise. 6 W.B. 58. 


(c). ^lere could not he a resumption of land, whether heritable lakhirt^ er 

» not, held from before 1790. A.D. 1 W.B. 248. . ' 

>* . * < , 

, |d) The grant of a nmt-freo tenure, not only of the proprietary right in the land, 
butdso of the rents thereof nndiminished by the payment-of tiie 
^ revenue assessed thereon, the grantor undertaking to pay the ssane, is 

'■ f nuUmd void and liable to resumptimi under 8. 10 of Bagulatiomi 

' XIX of 1798 and XL! of 1795. 3 a;945(F.B.) 
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Jbft. lil] M of .(INDIAN act), 

• lOM Kogulfiti^ ond AeU)>r^6ojie6tded }., 

(81 Rag. Ilof 1M6, B.8, el.8i-^ .., , 

PeaooabJd possessiou witiibnt paymoat of rei^ fof 60 jews before the com* 
menoameut of the suit barred a suit for rent tHfdei-- 6W,B. 

1 (P.O.) 


(3) Caiei uador Ret ZIY of 1889, 8.1, el. 14.— 

(a) Under Act XIV of 1859, B. 1, cl. 14, a suit by a diir-putneedar, who 
pttrdused at a sale under Bog. VIII of 1819, to rosumc an aUegod 
invalid biftAir<^.tenute, was requited to bo baonght within twelve years 
from the date when the right to sue accrued to the person, under whom 
he claimed, and not from the date of his purchase. 1864 W.B. 170; 
IS W.B. 486. 

(5) Cl. 14, S. 1, Act XIV of 1859, applied to all suits to resume or assess lands, 
^1616 rent-free, whether before or after the Pemanent Settlement. 

8 W.B. 88. 

I 

(e) Suits for resumption of lakhirey, instituted after Act XIV of 1859 omne 
into force, were governed by the provisions of ol. 14, S. 1 of the Act* 

3 W.B. 268. 

" (d) Since Act XIV of 1859 oamo into force, ijio twelve years' limitation applied 
to a suit to resume or assess invalid takldraj created since 1790. 

4 W.B. 58. 

.; («) 'A enit to recover a portion of a Zemindary granted to the defendant by the 
. . ' ' ' plidntiif's ancestors upwards of forty years before suit, on the ground 

that ^ grant was void, was hBld barred by limdtation. 8 ^.H.Cn ; 

(4) lad m Af ^ ti, oL I8i^ 

(<i^- A suit by'a ZetninRar to recover poBsession Of lands belongiiig,,to the 
,Zemindari and alleged by the defendant to be laiehire^, wail gnveeai^/ 
bythe twelve yeate* limitation under—. In compatlag the perhid-of 
' limitation; the tinm of pendency of a salt for aseettmemt nbt 'hiKrif^l^ ’ 
by him or hiS'predeeesBorin titleoould not beexeluded. lW.B.99., 

(5) - The period oflimit^on was computed from the date oU which the dei(E^>' 
ant began to hw the land in dispute rent-free. 7 W.B« 581. 

(e) A suit not to resume or assess, but to recover possession, with Wjaann |^tolEI|* 
OR part of the plaintiff’s tnal tenure of land which the defh&dattt is al•^ 

’' leged to he holding on an invalid lakhirqj tenure, was gevernad.hy.^ 

19 of s. 1 of Act XIV of 1859. 7 W.B. 681. 

181 ,—^To establish"’ a periodically Twelve years. When tjjiiB pluntiff ig' 
recurring right."’ ^ first refused the en-* 

• joyment of the 

right,'*' I 

{Jkofe IX of 1871, art. ]Sl.*r^ame as above. ^ 

' '4®* cor j l^cwdingf i^roptnoN,] 
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cir^jMi) 

Scope of article. 

(1) TfMcIlk alleiraaee-'SnIt for deelaratfoa r-' 

A uuit for a djeclarfttion that the plaiiiti/I is entitled to receive, as Dharmaicarla 
of a temple, the ku^ik allowance direct from Government, is governed 
by art. 120, and not by this article. 18 M.L.7. 867. 

(2) Belt for Kattobadi 

Kaltubadi is not rent merely, but cuustitutes a charge on the land and is 

. governed by the twelve }'ears’ limitation in this article and the next. 

19 M. m Note=6 M.L.J. 143. 

If it had not been paid for a period of over twelve years, the suit would be 
barred. 15 M. 161. 

(3) Buit to reeoTOF Nreoae on land 

A suit to recover the revenue on a certain land granted to the trustees of a 
viosque and confirmed by Government, is governed by art. 183, and 
not by this article; twelve years' arrears are reoot'erable. 10 M. 115. 

(4) Bnit for dodaration re reminion* in revenue: — 

A suit against Qovommeint for a declaration of his right to have certain remis¬ 
sions' made in the revenue, to which the plaintiff was assessed, no 
oousequential relief having been prayed for and the remission having 
been refused by Government more than six years previously, was held 
governed by art. 130 and not by this article. 16 Af. 394. 

(5) Wallkhanat— 

A suit for-is governed by art. 133, the same being a recurring charge on 

immoveable property. 5 C. 931 .= (fC.L R. 188. 

I.—‘7o nimblltb,* 

g) Moaning of kroidi:— 

The words—are used as a correlative of “to set aside '*; they do not refer to a 
mere declaratory suit. Per Bbashyam Ayyengar, J. in 36 M. 391 
CFA) at top of page 814. f 

(3) Bnit far oatoMlahment^of right t— 

If a suit be for the purpose of establishing a periodically recurring ti^t,put« 
and simple, this art. would apply and the period of limitation wotdd 
be reckoned from the date when the plaintiff was first refused tha en< 
joyment of the right. 10 C. 697. 

See Ro. 1,14 AI.l,i.J. 477 under Heading No. 3, infra, 

^ Am No. 9, 3 C.W.N. 689 under Heading No. 3, infra. * 

(19 See Nb. 11,9 A. 318=7 A.W.N. 23 under Heading No. 2, infra. 

« 

. (6) Sfe No. 4,1C M. 394, and No, 1,13 M.L.J. 367 VMttar “ Scope of agHde," «Hpra« 
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2.~* PtHodhally nemrlag rtgtt, ’ 

( 1 ) Mghl to MM 0 T«r rent 

A euit to establish the right of plaintiff to ceeover tent is governed by this 
article. 14 M.L.J. 477. 

(9) CUnlm fer rent n reeorring enue ef Mtien 

(a) A — — —is a recurring cause of action. So, a tenant may, in a suit for rent, 

set up, as against the claim for any particular year, any right which he 
'•has to a deduction or abatement, notwithstanding the fact of his pay¬ 
ment of the full rent for several pt^ious years. 16 W.B. 301. 

(b) Failure to pay tent j^ves rise to a recurring cause of action. So, where 

the right to take rent is admitted, no question of limitation cmi arise. 
4.C. 661. 

(3) Ciym fo» monthly nllownneo 

A claim for a monthly allowance from a Zemindar i is a recurring right .and is 
governed by this article. 7 M. 341. 

(4) light to Nceivo efforinga at a shrine 

A suit, by plaintiffs, for a declaration of their right to recover a moiety of the 
offerings made at a shrine, brought* against the Manager, is governed 
by this article and must be brought within 13 years of the refusal of 
the right of enjoyment. 3 O.C. 351 (B). 

(5) tnit for ajittidty 

A-~—-payable out of the income of immoveable property, the same haring 
been decided upon by arbitration in the course of a suit is governed by 

this article. 16 A. 189=14 A.W.K. 19 {following 5 B. 68). 

s 

( 6 ) nllowuMO from Oomrnmont—Co-shnror’s snitt— 

A suit by a co-sharer to establish bis title to a share in an annual allowance 
received by the defendant from Government is governed by this art. 
and not by art. 144, and will be in time if brought within twelve years 
from the date of refusal on demand. 15 B. 185. 

(7) l«it to rooovor bariid feoi:— 

In a---, the right to which occurred whenever a oorpm woa brought foe 

burial, the limitation of 12 years was held to run ftam the date of tim 
first refusal of the enjoyment of (he right. 34W.B. 885. 

■< 8 ) light to NMtof addltionai rent 

A-for increased area is a recurring right. 6 C.W.K. 860. '■ 

(9) HafatUI BOt^UoUo to aiMumiuti— 

A right to obtain a declacation that plaintiff was not UaUe to be aaBegeo|^- 
certain Municipal taxes is a ** periodically recurring right.” 3 
».e89. . 
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^i-Hf^OrtediaUly fmiiming rMl,-ir(9oncludei). 

1 •■ '»•' '< \" ' ' ' ' * 

(10) Bolt iMis^ tWi^arari o( italM:-* 

k Bolt ligr ^WoO’Sharcr another for his dtaio of an aUomnoe attached 

liwlipande vatan is governed by this article. 14 B. S36. 

(11) Bight to tSuin in » pension:— 

A Halt by piaintif! to eatablish his right to share, in a pension, hrot^ht against 
the drawer of the same, was held governed by this article or 127, 
assuming limitation was applioable to such a case. 9 A, 213=7 A.W. 
N. 22. 

(12) Bolt tor pall* or right to worship idol 

A suit for a palla, or right to worship an idol in turn. Is a periodically recurring 
right. 8 G. 807 = 10 C.L.B. 439 ; 4 G. 683. 

But see 15 W.B. 29=6 B.L.B. 352. 

(19) Bight to reeolvo maintenance i— 

The-^is a constantly recurring right. 2 M.H.C. 36. 

J.—’WheB the p/miatHt /s. right,' 

(1) Meeossity for demand and /wftisal 

For this article to bar a suit, there must not only be a non-user of the right for 
more than twelve years but there must also be a demsnd and refusal 
more than twelve years, before suit. 154 F.B. 1889. 

(2) Ahstontlon from oqjoyment not abandonment:— 

From a mere abstention from the eujoymeut of a right established by a decree 
of Court, abandonment of the right cannot be inferred. 106 P.B, 
1888. » 

(3) Bat limitation wonld begin to mn only from the time when the plaintiff was first 

refueed the enjoyment of the right. 146 P.B. 1882. 

(4) '>IMg agalaat Gevommont for mekasa amals:— 

Amumlng that Civil Courts can take cognisance of a—, Hudi suit would he htofsd. 
it tiiete had been a total disoontinuanoe of receipt of such aUowSj^:; 
* ' to over 12 years. 11B. 222. * 

(6) Booroo wot sfoctfjrtng faU of piqrineats— 

'* ' ' Where ''a midntenance decree does not specify the exact date to payment of 

maintenance payaUe annually, the same woidd fUl due oh toe day ' 
year from its date and theucetowaid on the cotrespondiug da^ yeK 




otter year.' 12 B. €5. 






IdMlM l^oasoadoa of tonataea—Effeet:— . ^ 

■;|f ous Out of two branchea of trusteea is in adverse possesaiBb of the - aM 

properties or emoluments attached thereto to motetoaih the statntoay 
^ period, the iil|^ts of the «ther branch Wbuld he ixfiingnitoed ^ too. 
opemtom of B. 28 of this Act. 18 M.L,J. 841. . ' , • ^ < 
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, J.—'* Wt0n tb0 Pk^titt /«. 

(7) Ha damuiduid Mfoial—Vo liu:— 

If thoie is uo demand and no refusal, a suit for arrears due undor a petiedically 
recurring right will not be barred under this artiole. 108 P.||^1901. 

(8) Fw ethw oases likely to fall uadev tills head of this article 

Sm No. 7, 24 W.B. 385 under Heading No. S, wpra. 

No. 6,15 B. 185 under Heading No. 3, sttfira. 

No, 4;*SO.C. 351, under Heading No. 2, sujpra. 

No. 2,10 C. 697 under Heading No. 1, sttpra. 

1^9 ,—To enforce payment of money Twelve yemn. When the money 
charged . upon immoveable sued for becomes 

property.t*> due.<*> 

'Barplanation .—^The allowance and fees 
respectively called malikana, 
and haqqe (3> shall, for the pur¬ 
pose of this clause, be deemed 
to be money charged upon im- * 
moveable property. 

(Old Acts.) 

[Act IX of 1871; art. 132. Col. 1.—* For money charged upon immoveable pro¬ 
perty.'—Cols. 2 and S, same as above. 

Aet XIV of 1859.—~No provinoiu exaetUf eorreaponding to the above; but amts rf 

tkie deacripiion uxruld bave fallen under a. /, cl. 12 <f that 
Act.} 

(Votes) 

Scope of article. 

(1) InUMtteu et artiole. 

^ The article applies only to suits to recover money charged on immoveaUe pta- 
perty out of that property ; if personal remedy is asked for, this ar%le 
will be inapplicable. 7 A. 502^12 LA^. 12 (P.O.); sesohthesdm 
point 10 M. 100: 11 M. 56; 19 M. 100; 13 0.880(395); 15 0. S«; 
34 C. 281; 14 B. 877 ; 33 B. 84G; 8 A.W.N. 114; 3 A.W.N. 185 
* [diaaenHng from 6 B. 719); 6 B. 463; 13 0.1iJt. 165 (168),. 

19) Salt to aaHoHM Toader’s lien 

, ■ % ' ' 

A suit by a vendor of immoveable property to enforce his 1^ for nw eaid 

pyehi ^mo ney i s not g overned by this art, but by art. 11 1. 7 Sf.L. 
J.875 =9^M^ln■Ti0M.L.J^8^9; -8—— 

(N.S.)«~C»npas« tiris cose with cases noted under art. Ill supra, under the' 
fasiding 1-—" To enforce his Non " at pp. 873 to 675 supra. ' 

viu 136 




076 lot Xlf of 1877 (iKOUN dlCITAtaO» act). tArtllte 

Scope of article.— 

(3) Money ehnrfod on Immoveablo pv^rty :— 

. Where oplaiutiS is suing for money which, as a matter of fact, is charged on 
immoveable pro^ierty, the suit may be regarded os one to raise the 
money out of the property unless it is quite clear that the plaintiff 
only intended to ask for relief against the person of the defendant and 
not for relief against the property. 7 O.C. 108. 

(4) Bait for haq-l-ehalinharuni 

A-by a Zemindar is not governed by this article or art. 62 but by 

* art. 120, whether the claim is Imsed on custom or otherwise. 18 A. 

480=^16 A.W.N. 140 ; 1 A. 444 (F.B.) & 2 A. 358. 

(6) Suit for Zomlndarl coHes: — 

A suit by a Zemindar against uiaufulars for Zomindari duties or ccssos is 
governed by this article. 2 A.W.N. 28. 

(6) Bait for kattubadi i ~ 

A-is governed by the three years’ limitation, whore no property is 

sought to be charged with liability but only a personal remedy is 
claimed. 19 kl. 100 [folbming 7 A. 502, 12 G. .389, 10 M. 100 & 11 M. 
66 & .59 and dissenting from 19 M. 103 (note)=5 M.L.J. 142, which 
decided that such a .suit falls under this article and is governed by the 
twelve years’ rule]. 

(7) Hypothecation of Jagir income 

A suit on a bond hypothecating certain jagir income was held governed by 
this article, since jagir income is a “ benefit to arise out of land.” 4 
P.R. 1894. 

ft 

(8) Debt ehargod on property bequeathed:— 

A testator owing n sum of money to a certain person, devised some immove¬ 
ables to the latter’s son and asked him to repay the debt. The 
purchaser of tho creditor’s claim sued for recovery of the debt. Held, 
the debt was a charge on tho property devised and the suit was govern¬ 
ed by thU article. 15C’. G6=:14I..\. 137(P.C.) ^ 

. 

(9) Arraara of malnteaaBoe ehargod on inheritaneo 

A suit for—'^is governed by this article. 0 C. 945=13 C.L.B. SSOkIO I.A, 
45 (P.C.) 

, (10) Mortgala of trooc 

a 

' "I ' A suit based on a hypothecation bond charging standing trees is governed 

* ibis article, trees being regarded as immoveable property. 7 A.W.^t 
69. 

• 

it&l MApaado Vataa--Oito oo-iharer agalait aaethar:— 

jA coit ,by one co-sharet, having previously obtiuned a decree declatatoiy of his 

-'. '. ^ title against another, for recovery of arrears, the whole having been 
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5cope of articlt.-^cofiekuied), 

received by the latter, is governed tdii* article but by art. G2 as a 

suit for money had and received by the defendant for the plaintiff’s 
use. 9 B. 111. 

(12) Desala-—Amin lukhdi allowanea 

* A suit for his share of amtn mkhdi allowaxiao by one desai against another, 
who has received the whole allowance is governed not by this article 
but by art. 62; 8 B. 426. 

•r • • 

(IS) Landlord and tenant—Honey-value of grain 

A suit by a landlord against bis tenant for atrears of money-value of fixed quail* 
titles of grain payable annually by the latter to the former is governed 
by art. 62 and not by this article. 8 B. 234. 

(14) Co-iharer’i anit for contribution i— 

Whore a co-sharer making payment of assessment has no charge on the defend¬ 
ant’s share of the estate, either art. 61 or 99 will apply and not thia 
article—Per Bhashyam Ayyangar, J. in 26 M. 686=^18 M.L.J. 83. 

I—' To enforce payment of money charged upon Immoveable property,* 

(Cieneral.) 

(1) Suit to enforce charge t— , 

A suit to enforce a chari^c against immoveable property is one to recover an in* 
terest in immoveable xiroperty and is governed by the twelve yean* 
limitation. 19 C. 336 (340). 

(2) Attachment of Hindu aon’a ahare 

The—during the father’s life-time creates a charge thereon and a suit, by the 
attaching creditor, after the father's death, to enforce such charge 
against the soa’siehare is governed by this article. 8 H.L.J. 64. 

(8) Suit by eredltor agalnat widow's eatate 

A creditor seeking to enforce a charge on tho iuheritance of a widow alienated 
by her is bound to show the nature of the transaction and that, in ad- 
' vancing his money, ho gave credit, on reasonable groiuida, to an aseer* 
tion that the money was wanted for one of the recognised necossitiei, 
6 G. 843 (P.C.) =*8 C.L.II. 361 ^ 8 T.A. 8. 

(4) flvatultous payment: — 

A suit by a person (who paid the mortgage amount on behalf of the mortgagor) 
to recover the interest on the said money was barred, since the suit 
was brought 12 years after payment and he had-not obtained A trana* 
fer of the mortgage, but only acquired an equitable right. 6 C.P.L.B. 

, 64. • 

(5) Ghuge not a|iouatlng to a mortgage:— 

(a) This article applies to a suit to enforce charges upon immoveable property, 
where such charges are created by a transaction not amounting to a 
mortgage. 191 P.B. 1888 (F«B.) 
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Iflt XY of 1877' (tHsiAN uxiTAnoir act). [kst lit 

A—' TobjKftivnt pajrmmt of aumoy 4c. *^(conHwud). 

fttfurol.—fconuliMkd}. , 

dooision has been overruled by 119 P.B. 1890. (F.B.) 

(6) This artible appliefi to suits for sale by a creditor baviqg a right to realise a 
ohatge not amounting to a mortgage. 10 B. fil9. » 

( 6 ) Hypoihaeatlim-bond 

A ohai^ created by a hypothecation bond is '* an interest in the party in 
whose favour that charge is made.” 9 W.B. 170 at p. 178 (V.B.); 
19 C. 886 at p. ^340 A 6 B.H.G. 18i—cited in Mitra’s Limitation at 
* p. 999. * 

(7) Honey eharfed on rente and profits 

A suit for-:-^is one governed by this article, rents and profits being immove¬ 

able property. 7 A. 190^4 A.W.N. 283. 

(8) Charge on moveable property 

A suit to enfoToe a — -~-ig governed by article 120. 22 C. 21. 

(9) “Charge'* in B. 10 of the C.P. Tenancy Aet:~ 

The “ charge ” referred to in 8. 40 of the C.P.Tonancy Act is not such a charge 
as is defined by 100 of the Transfer of Property Act. 10 C.P.L.B. 
48, 


A.— Cases In which a charge Is acquired. 

(1) Inetrament in general terms:— 

An——, purporting to charge all the immoveable properties of the obligor 
without specification, does create a charge within the meaning od this 
article, and a suit to enforce such a charge is governed by this article. 
9A. 158 = 7 A.W.N. 16{referringto7^A.m^lil.K. 12(P.G.)y and 3 A. 
976). 


(9) Bait for oontributimi. 

A suit by the owner of two villages, sold under a decree on a mortgage, daimiug 
contribution proportionately against the owners of the ether proper. 
Mes inolnded in the mortgage la governed by this article and 
* . art. 99 or 120. 12 A. 110=10 A.W.N^ 81 {referring ^ 6 0.549 and i A, 

56.) 




Butt fisr aannlty 

A——*—charged on the income of immo 
'<< article. 16 A. 189. 





init hy vqndov Ibr nnpald pnNhaae-meney i- 


»le property is governed by this 






1^) A —*—^to Mforce hie charge against the property Bdd, under s. 56 (4) of thST 
Transfer of Property Act, is governed hy this actille. 91 A. 464iS 
B. 48; 99B. 849 {Mowing 191.A. 12=7 A. 509 If apei^mlua 

r remedy ie-ssksd for, this article will not apply. Aid. Of.' 7 
-876 A10 M.LJ. 849, No. 9, under Heading ai^ls,''|f9^^ 





Im. Itt] lot XV of 1#^ (IKDIAN AOt); 

^ I.—' ro Miored ot 

A.—Cmm In whldiPl charge la aci|aire 4 .~‘f’«(»t<m«« 2 ). 

(6) An unpaid vendor luB a charge, on the pieperty aold, in ezecntiou of his 
decree. He is aiflo entitled to a personal remedy. 3 A.L.7.879=»A.W. 

N. (1905), 144 —Per Baoorji, J. Contra, per Riobards, J,~-Tbe owner 
of a charge ns distinguished from a mortgage is not entitled to a 
personal decree under s. 90 of the Transfer of Property Aot—Ihid. 

(5) Mortgagor payT^ off a doereo for lalo : - 

A suit for contribution, by a person having a mortgagor’s interest in certaia 
property and paying off n decree for sale as against the property,, 
brought against his co^mortgagors, is governed by this article, even 
though the plaintiff-mortgagee has not obtained possession from the 
mortgagee. 36 A. 237 (re/erritiff to 11 M. 416 and 4 O.C. 378.) 

(G) Co-mortgagor paying ontlro mortgage-amount 

(a) A-and redeeming the property, has a charge on the property redeem¬ 

ed as against the other mortgagors bound to recoup him (the redeem¬ 
ing-co-mortgagor). A suit by the other co-mortgagors, to redeem 
their shares on payment of their quota of the amount paid towaida re¬ 
demption, is not governed by art. 148. 36 B. 600. 

(b) A co-mortgagor, redeeming the whole of the mortgaged property, acquires a 

charge on the other co-mortgagors' shares of the property mortgaged 
for the proportionate part of the amount paid for redemption mnder 
S. 95 of the Transfer of Property Art. 11 M. 410 (418). 

(7) Hot4gagae of pukneo tnlnk paying money to prevent sale 

Where a mortgagee of a jm/nt taluk pays money to prevent the sale of such 
taluk for arrears%f Zemindari rent, the payment is not a voluntary 
payment and he will be entitled to a charge on the taluk therefor. 

4 G. 589 =6G.L.B. 38. 

(8) Cult fbr memy paid for Govenment revenue :~ 

(а) Where, in a suit (or recovery of Government revenue paid to save the whole 

estate from sale,^the plaintiff asks to have the amoupt so paid madao 
charge on the portion for which ha paid it, such suit woukl he govern¬ 
ed hy this art., and not by art. 99. 6 G. 549^8 C.L.B. 909. 

I • 

(б) A part-owner, payinft^e whole revenue due on land for saving jd* 

tenet and seekii^lKmtribution from other co-owners, will beentithii'^' 
achargeontheeheresof the other oo-owners. It M. ISg.-; 39 W^lb' 
411: 4 C. 539=6 C.L.R. 28. 

' (c) A co-ehater paying the entire Government tevmue has a ohatge on the land 
foe the amount so paid to the extent to which he » entitled to a contri- 
bntion from the other oo-sharen. This article applies to a suit fot % 
;r contribution in such a case, 15 M.L.d. 319 (/olfoiritig 29 JI, 99Q PlMr'^ 

y«/ktTiiigfo9A.941)(P.€.) C7^. 96 M. 686, 
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i.—* To eaforce pt^moat of moae^ ite,*-^{continued), 

A _ Cases In which a charge Is aUhlred.— (concluded). 

. (9) Bait by mortgage against surplus sale-proeeeds 

(«) A- —to rocovor hi»mortgage-money ehargodon surplus sale-proceeds, the 

mortgaged property having been sold free from incumbrances for 
^ arrears of (lovernincnt nnenue, is governed by this article or art. ISJO. 

27 C. 180. 

{!)) A claim by a mortgagee for recovery of the mortgage-debt out of sale-pro¬ 
ceeds of the mortgaged property sold by Collector for arrears of Gowirn- 
ment revenue, is |overned by this article and not by art. 120. 31 U. 
748. 

m 

(10) Instalment-daorse 

A suit on an instalment-decree (obtained on a compromise charging immove¬ 
able property for payment of the decree-debt) to recover the amount 
of an instalment by charging the property, held governed by the twelve 
years' rule. 7 M. .328. 

For other oases in which a charge is'acqnircd, we cases under Heading, ‘ B' 
at p. 8.'i4, under art. 90, supra. 


B.—Cases In Which a charge is aot acquired. 

(1) Mortgagee paying arrears of revenue 

Whore the mortgagee, who paid the arrears of revenue in order to save the 
property mortgaged from revenue-sale, sued to recover the amount so 
paid without asking for any relief as against the property, the decree 
obtained in the suit could not be executed as against the property. 
8 W.R. 17 (P.O.) 

il 

(2) Suit on bond, neither a mortgage nor a charge 

A bond, which provides for the realization by the creditor of the priucipal and 
interest out of the debtor’s moveable and immoveable property with- 
’^out any speoification of property, creates neither a mortgage nor a 
charge. A suit on sneh a bond will be governed by art. 66 or art. 116, 
according as the bond is unregistered or registered. 14 A. 162. 

(3) Payment of rovenue creating no eharge 

(o) Payment by a cc-sharer, having an interest in an oirtate, of the whole of the 
Govornmeut-rovonue due on the estate, thus saving his share from 
sale, does not acquire a charge, aslil^ainst the remaining co-sharers, 
on the latter's shares in the estate. 14 A. 273 {ap^ving 14 C. 809). 

C 

(fc) A pO'Sharor, who has paid the whole revenue and thus saved the estate, does' 
not, by reason of such payment, acquire a charge on the share of the de¬ 
faulting co-sharer. A suit for contribution by hin% would bo governed 
by article 09 and not by this article. 14 C. 809 (F.B.) (oiemiling 14 
B.L.B. 155, ejytlaining and distinguiehing 11 M.I.A. 241 at p. 2S8,. and 
aj^'avin^ 8 C. 402.) 
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, /.•—* To enforce 0iymenf of moMjr ^—(bontmued). 

B.—Coses in which t[ charge ia aoi acquired.—(cojiciMd«i;. 

(c) A od-sbarer puj^ing Government revenue in order to save his as well as his co- 

sharer’s property from sale acquires no charge on the latter's property. 
A suit to reoover such money is governed by article 99 and not by this 
article. 15 C. 543 [follotninff 14 C. 809, (F.B.)]. 

(d) A co-sharcr paying the decree-amount and the auction-purchaser’s fees and 

getting a sale set aside under 8.174 of the Bengal Tenancy Act, does not 
acquire a charge on the shares of the dcfanlting co-tenants. 22 C. 800 
Xfollmving 14 C. 809.) • 

(4) Charge not created by simple loans:— 

Where, after the execution of a mortgage-deed, simple bonds arc executed for 
simple loans, providing for payment lieforo the mortgage-debt is dis¬ 
charged and stating that no redemption would be allowed except on 
payment of the simplo loans, no charge would bo created on the 
mortgaged lands for the amount of the simple loans, although redemp¬ 
tion might bo prevented until the payment of the simple loans. ■ 9 B, 
239 A Ibid, 236 (Note). 

C/. 8 O.C. 132, A 27 A. ITS under Ss. 60 A Cl, Transfer of Property Act, in 
the ‘ Current Index.’ . 

(5) Suit for assessment paid by co-owner :— 

A-of property from other co-ownersr when the payment is not in the 

nature of salvage payment so as to make it a charge, according to 
justice, equity and good conscience upon the shares of other co-owners, 
is not governed by tliis article. 11 H. 313. 

(6) Yoluntary payment 

Payment, by a person, of assessment duo by another in order to save from revenue- 
sale hib own land, does not create a charge on land for which payment 
is made. Suit to recover such sum is not governed by this article. 
26 B.437. 

(7) Invalid mortgage—Mo oharge 

A mortgage which is invalid for want of attestation does not become a charge, 
9 C.W.N. 697. •{See • Current Index,’ Port ii. Col. 622). 

(8) Payment of rent to Mittadar by eo-tenant, 

Where one of two co-tenants pud the whole of the. rent due to a Mittadar' and 
sued the other for contribution held, the former had no charge on the 
property and the suit was governed by art. 99 and not by this articlo, 
16 M. 268. 

m 

(9) Igreement to exeoate a mortgage:— 

A mere •* - of immoveable property does not create a charge on immoveable 
property. 28 M. 54, 

For other oases in which a charge is not acquired, see eases under Heading 
• A ' under B. 99, nipra, at pp. 853 A 854. i' 
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982 Art XT of 187? (iMPUN UKRATIOII' act}. 

/.—* IW mitorat o/ m^utst 

C.—Suita un mortgiicui. 

(Non:).—Tkere is a diSeE«iioe of opinion as to whelhor suits for money 
Iwsed on mortgages or hypothecation bonds an governed by this arti> 
ole or by art. x47, post. So, the decisions (relating to Mortgages) of the 
highest judicial tribnnals of the diffemnt Ptovinoes In tadia are 
arranged below, under separate heads, in their dironological order. 

(Allultabad Cases). 

(1) lalt to ealbrae panoasl llahlUty 

, A suit by a mortgagee to recover mortgage-money as against the person of the 
debtor is not governed by this article. 5 A. 461 Idiaaenting from 6 B. 

719(F.B.)]. 

(S) Salt by mortgaiea for sale 

(а) A-^based upon a hypothecation-bond mortgaging immoveable property 

. is governed by art. 147 and not by this article. 6 A. 651 (F.B.) . 

(б) A-of the property mortgaged in escecution of a decree obtained by tiio 

former is governed by art. 147 and not by this article. 3 A.VV.N. 300; 
4 A.W.N. 188. 

• 

(c) A-based upon a bond providing that the debtor had pledged his shon 

in a Zemindari to secure his creditors and that he would not transfer or 
alienate such share until the amount borrowed was paid back in fnU, 
held governed by art. 147 and not by this article. 14 A.W.N. 57 (dia- 
aenting from 14 C. 780 and approving 13 B. 90 (F.B.) and 13 A. 38). 

(8) Bait by nsafruetasry mortgaBsa for money 

A .-- — by sale of the mortgaged property, the mortgagor having defaulted to 
put the former in possession, is governed by this article. 8 A.W.N. 
216 [diatinguiahing, A.W.N. (1883) p. 88.] 

(4) Mertlsgo nad ohuge, dlfferenoe betwoon 

Where the obligors state in a bond that they have mortgaged certain property 
as security for the loan and undertake not to alienate the property by 
sale or mortgage so long as the principal and interest remain unprid, 
the transaction amounts to a simple mortgage and not a charge. 7 A, 
358 (F«B.) ^Fsthbbaw, c.i., dmenting: 

Per PKTHSRiUf, c.T,—Such a transaction amounts merely to a ' charge.’ Ibid. 

(Bombay Caaea). 

.^) Bait by mortgagoo fu* moaoy-dooMo 1 — 

This wtide applies to a suit by a mortgagee to obtain a mere monsy-deoiM. 
V 0B.719(F.B.). * 

{cose has now been virtually overruled by the deoidon of the Privy 
Coonoil in 7 A. 502. Vide No. 1, under the heading ** Be^ of artt- 
do,” supra. 
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ivt.l8Sj Aot xy of 1177 (iNDUK J^).» 

I.—-‘To 0aiore» of 

C.—Sult* en mortgage*.— 

(Bombay Caaea).— ^awieiikW^. 

(ii) Suit for money due on mortgage :— 

Where a bond stated that property mentioned therain uvas mortgaged as uecuri* 
ty for the loan and that, if the principal and interest were not paid 
within the time fixed, the plaintiff wae to take up management of the 
property, art. 147 and not this art. governs suit tn recover the 
amount due thereon. 13 B. 90 (F.B.) 

-m** ^ ^ 

(3) Suit to enforeo mortgage lien by tale: - * 

A-of the mortgaged property is governed by art. 147 and not by this 

article, if the deed of mortgage oontains a stipulation to the effect that 
the mortgaged property might Itc sold in case of default. 14 B. .*>77. 

(4) Mortgage boada 

Bonds,* by which the property mentioned therein is declared to be a security (or 
the loan, are treated, iu the Bomhiy Presidency, as mortgages and 
suits thereon arc governed by art. 147 and not by this article. Iff B. 
183. 

(5) Beeuiity pledgeat— 

Security mortgages, such as luimr gnhan dr iamn gniunt mortgages ate mort¬ 
gages proper, and arc governed by art. 147 and not by this uticle: 23 
B. 408 (<itS8eMftn<7 from 10 B. fflO, 10 M. ff09. A 14 C. 730; and/offotc- 
ing Iff B. 188). 

a 

(Calcutta Caaea). 

(1) Suit to eaforoo mortgage lien t— 

A suit to enforce a mortgage lien against the mortgaged property in the bauds 
of an alienee frdin the mortgagor would be governed by art. 147 and not. 
by this article. IS C. 111. 

{If.Ii .)—^This case has been overruled by 14 ('. 780 (F.B .)—See No. 3 infra. 

(9) Suit on bond neither mortgage nor ehargo 

Where a document does not amount to a mortgage nor creates a charge under 
S. 100 of the Transfer of Property Act, it would be governed by the 
^ three years' linritetion. 14 C. 387, 

<3) Suit on mortgage-deed^ 

A suit on a mortgage-bond to enforce payment by sale of premases hypotho- 
caled, is governed by this article and not by art 147. 14 C. 730 (F.B<) 
(N.B.)—This case has overruled 13 C. 311 fNo.-l mpra). 

;(4) Debt not offeetlvoly eharged on land* 

Where a debt is not effectively charged on immoveable propeH^f this art. would 

not apply. 20 C. 79=19 I.A. 234 (P.C.) 

0 

(5) Mortgage deed Sxlng no data 

Where a mortgf^e-deod fixed no time for payment, a suit on the bond brous^ 
more than twelve years after the date of the deed and also more t]^ 

127 
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Act xy of iVt! (INDIAN LIMITATION ACT). [Aft. 182 
/.—•To eatoree payment of money ' 4te.—{e(mtmved). 

c 

C.--Suits on mortgages.— (cotitmitedt. 

(Calcutta Cases).— (conclvd^d.) 

twelve yearsi after the date of the last payment to the mortgagee held 
barred. 'A) C. 269. 

ifil Initalment hypothecation bond 

.\ suit on an-^providing foe realization of the entire amount on default in 

payment of any one instalment, is governed by this article. 24 C. 281 =■ 

1 C.W.N. 229. 

• 

(7J Mortgago-bond by Mltakshara father—Suit agi^nat ion. 

(/>) .4 nnit to enforce a mortgage-bond, executed by a faibcr in a vutalcsJutra family. 

against hU sons (the mortgage having l>ccn effected mainly to dinchargo 
■ an’antecedent debt and not being shown to have been incurred for any 
inuuorel or illegal purpose) is governed by this artide. 2 C.W.N. G03. 

(A) Whore, in the case of a mortgage-deed excculod by a Hindu Lather in a joint 
-Hindu family governed by the Mitahshara, it is not proved that the 
money was required to pay oil an iinlccedcut debt or that it was in¬ 
curred for immoral or illegal purposes, it cannot bind the sou as a 
mortgage after the father's death ; the mortgagee would be entitled to 
a money-dccroo ^igtiinst the son, only if the suit is brought within six 
years from the date of the mortgage d>'Od. 27 ('. 702 ; .4 C. 855 (F>B.) 
A 20 C. :«2rt. 

(Madras Cases.) 

(1) Suit OB hypothecation bond 

The holder of a hypotliecntion Iwiid, c-vccuted before the 1st July, 1882, the date 
on which the Transfer of Property Act came into force, had only a 
charge on the hypothecated propertv, and could not ask for a sale of 
(.ho property ; whereas, the bolder of a simiLar bond, executed after the 
Transfer of Property Act came into force, can pray for sale and bring 
his suit within the period prescribed by art. 147— Per Muttusami 
A rran, j. in 9 M. 218 and 10 M. 50!) (511), “This distinction, based on 
the date of tbo hypothecation bond, is nniroportant”— Per SnRPJfAiin, 
4 . 21 M. 32G (at p. 336) (F.B.) 

(2) Suit by mortgagee by conditional sale* 

A-for foreclosure or sale is governed by art. 147 and not by tbii$ article, 

even though the mortgagor dispossessed the mortgagee and the latter’s 
suit for foreclosure or sale is brought more than twelve years from tbo 
date of dispoBBCssiou. 16 M. 64. 

(3> Remedy of uinfructuary mortgagee: - 

A ustHructuary mortgagee, as such, cannot sue either for foroeloaurc or for sale. 
12 M. 109 (111). 

(4) Iftofimetuary mortgage centaJning perional coreauit;— 

.V suit for recovery of monev due under a usufructuary mortgage, (sontaining a 
personal covenant to pay, by sale of the mortgaged property, is governed 
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Irt. 18t] Act XV of 1677 (ikdian lihctation act). 

/.—•To enforce p^ment of monpy* iLe,~-(coHtinnedi. 

C.—Suits on mortjpoges.— 

(Mndrns Cases.)— (condt(^<Z>< 

by ai'ticlo 147 and nofc by this article. 10 M. 4Llss6 M.L.J. 210 
[follou'ing 17 M. 131 (F.B.)j 

(Si Suit by uBufruetuary mortgagee-Fatlnre to ■eevre posBetsioa ■— 

(o> suit by a nsnfruotuary TOOrtgagco for the mortgage-moticy on the ground 
of the mortgagor's failure to secure possession would be governed nithor 
by art. IKi or art. 120, the liability to secure possessiou being one im¬ 
posed by R. 08 of the Transfer of Property Act and there being no other 
article applicable to such a suit. Such suit is not governed by this 
article. 21 M. 242 8 M.L.J, B1. 

(6) Where a uaufruotuiiry mortgage-deed contains no covenant to pay and the 
mortgagor fails to dclix'cr or secure possession of the property to the 
mortgagee, the latter is not entitled to claim, in a suit for money due 
under the mortgage, .an order for siUc of such properly. 21 M. 476 

(F.B.) 

|6) Suit by uaufinictuary mortgagee for sale:- 

(rt) A-to recover tho mortgage-money by sale of the mortgaged property. 

possession thereof not having been given to him, is not maintainable 
nor is such a suit governed by this article. 6 M.L.J. 154. 

ih) Where, in the cose of a usirfrnctuary mortgage-deed, containing a covenant 
to pay, the mortgagee, not having obtained possession, brings a suit for 
tho mortgage-money by sale of tho property mortgaged, the suit would 
be goverued by this article and nol by ait. 147. 21 M. 326 (F.B.) 

Hut S6e 26 M. 220 (F.B.), which holds that such a suit would be governed by 
art. 147.’ 

(71 Ifortgugee’B Buit for forecloBitre or Bale : - 

A suit by a mortgagee, whether it be for foreclosure or sale, and in the case of 
suits for foreclosure, whether the relief sought is foreclosure alone oi¬ 
ls coupled with a prayer in the altm-nnlivc for sale in lieu of a decree 
for foreclosure, is governed by art. 147 and not by this artide. - 25 M. 
220 (F.B.), dmmtiniifrom 21 M. 326 (F.B.), No. 6 (h), su|ii‘ff. 

( 8 ) Remedy of perBon having two mortgagOB 

A person having two mortgages on the same property uaunot maintain a suit 
for solo on the basis of the oarliee mortgage alone, such salo being sub¬ 
ject to the subsequent mortgiigo in his favour. 26 M. 168. 

•J) Mortgage deed containing covonant to pay: — • 

Whore a mortgage-deed contains an express covenant to pay, mortgage will 
not be construed as a purely usufruotoary mortgage. 26 31. 662. 

(10) Hypothooaifon bond 

A Bnit by tho mortgagee npon a simple mortgage-bond is governed by this 
and not by art. 147. 8 31.L.J. 217. 
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klA Wi of 187^ (INDIAN LlKlTAnON ACT). [JUM;* iSl 
0ja/orv0 p0f^mt of amaky* 4b:.‘-^conitmied). 

M 

C.—Suits on mortg»g(U.—(eonHnufd). 

CPunJsb Cases.) 

(1) Sait fot personal decree e^daet mortfatfor 

This article has no applioatioo to a suit on a mortgage, whore the relief asked 
for is only a decree for mortgage-money against the mortgagor person- 
ally. 90 P.B. 1B81, (Smyth, i. disaonting), 55 P.R. 1884 (F.B.) 

(3) Balt by nortgagee to enforce payment against mortgaged property 

Where, in a suit for mbncy due under a mortgage-deed, which was a 

* simple mortgage with delivei'y of possession to the mortgagee, the plain¬ 

tiff sought enforcement of the deod against the mortgaged property, 
the suit was governed by art. 147 and not by this article, as it was in 
effect, one for sale. 19 P.R, 1R8.5. 

(3) Suit for sale on simple mortgage 

A suit to recovet'the principal and interest due upon a deiH) of simple mort¬ 
gage by sale of the mortgaged property is governed by this article and 
not by iirt. 147. 113 P.R. 1890 (F.B.) (foUomng 14 C. 730 and over- 
ntling 151 P.R. 1R88.> 

(4) Property hypothecated as seourlty:- 

A suit for recovery of money duo by a guardian out of property hypothecated 
by him as security for the due performance of his duties as guardian 
must be instituted under this article, within twcl>-c years of the ter¬ 
mination of his oMcc as guardian. 3H P.R. 1897. 

(5) Bait by mortgagee for the mortgage-debt 

A suit brought, by a mortgagee against the mpeeseutatives of the mortgagor, for 
the mortgage-debt, on the security of the mortgaged property, more 
than twelve years after execution of the deod, falls within this art. 
and not 147. 1 P.L.B. p. 4.S. 

(6) " Balt for sale baeod on a mortgage-deed:—- 

A suit on a mortgage stipulating to pay the principal and interest in instal¬ 
ments and that, in the event of fkiluro to pay any instalment, the 
mortgagee should bo put hi iiossesssion. for recovery of the principal 
and intBreth by sale of the mortgaged property was held governed by 
this art. and not by art. 147. 1 P.rj.R. p. 178. 

•'(7) Mortgagee's failure to secure potseeuion 

a 

Where, in the ease of a mortgage deed providing for payment in instalments and 
providing also that incase of default inpayment of any instalment, 
the mortgagee might enter into posssession, th^ mortgagee fuled to 
seoQre possession, on default ooefnring, ahd brought a suit, more tihan 
twelve years after default, for recovering the mortgage-money, thie Suit 

' was held barred by this article. S3 P.R. 1900, 



987 


Ikrk, 199] JUt XV of 1977 (imdian jjxmnois. acv). 

/,-* r* tttfoFee paiym^t of 

* 

C.--Suit» on inortgaf««.-4’<Mf<^)- 
(Central Provinces Case s .) 

1) Suit by mortgagee for tale 

A luit by a simple mortgagee to recover the mortgage-moaey by selling the 
property U governed by urt. 147 and not by this article, as he has a right 
to sue for sale under Act IV of 1883> 2 C.P.L.B. 57. 

( 2 ) Sait for foreeloeare or sale 

The power of sale contained in x. 58 (6) of the ffransfer of Property Act is not neces¬ 
sarily a power to sell without the intervention of tho Court. Words of 
hypothocation import the right of the mortgagee to bring the property 
to sale for satisfaotion of his claim. A suit, therefore, based on a mort¬ 
gage for foreclosure or, in tho alternative, for sale, is governed by art. 

-147 and not by this artiolc- 12 C.P.L.R. 2fi. 

(Oudh Case.) 

Bait OB limple mortgage: 

Art. 147 and not this article governs h suit by a simple mortgagoo (or sale of the 
mortgaged property. S O.C. 156. 

(Upper Burma Case.) 

BaitruetieB of mortgaged property—Bait for money 

Where the sobjoct-matter of a usufructuary mortgage, coutaiuing no oonvouant 
to pay, becomes wholly or partly destroyed, a suit by the mortgagee to 
recover tho mortg^e-monoy will be governed by art. 120 and not by 
this article or by art. 57. U.B.B. 518 (1897-1901.) 

D.—fnterest on Mortgages. 

(11 Interest treated aa charge oa mortgaged estate 

{a) Wlierc a mortgage-deed mado tho principal and interest due under it a 
ohurgo upon the mortgaged land and more than twelve years’ interest 
became dne under the bond, in a suit for redemption, the mortgage 
could not avail ^himself of thin article, so as to obtain redemption on 
payment of the principal and so much of the interest tmly m aoorued 
during the twelve years immediately before the suit. 147 P.B. 1890. 
{apj^itvving 8 P.B. 1890 and overruling 57 P.B. 1888). 

(6) In suits to recover the principal and interest of a loan secured by mortgage 
of immoveable property, interest for twelve years is recoveiabla by 
virtue of this art. 6 M. 417. * 

(e) Where a mortg^e-boud stipulated that interest, at a oertbin rate, should 
bo paid annually and there wore no words limiting this liability to the 
time fixed for payment of the principal and whore interest was paid for 
several years after the due date, held, the interest was a charge on the^ 
property. 23 B, 107. j 
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let Xf of 18f7 (IMDIA5 LiMiTAJrioK act). [Aft 188 

I,—* To oaioru poymomt oi monoy* dte.— 

D.->lii(erest on Morlgagw.— 

Up te wh«t date interest allovaUe .— 

(a) Intevest is allowable on a mortgage generally, at the stipnlated cate, up tu 
date of cealiBatiou. 30G. 9S3;S6C. 39»:2dI.A.179{P.C.);23 A. 181-- 
281.A. 35 (P.C.) 

Omn^rt 29 C. 43 A 31 C. 138 wbiuh dooido that ooirtraot rate uf interest should 
be allowed up to the date fixed by the dooroe for the repayment of the 
money due and, after that date, interest is allowable at such reason¬ 
able rate as tlw Qjurt might fix. 

« ib) In the case of a decree based on a mortgage, interest may be allowed at the 
contract rate (where there is a contract for interest up to date of pay¬ 
ment) up to the date fixed in the decree for redemption and at the 
Court rate after that date and up to date of payment. 0 G.W.N. 769. 

(8) Interest in n vedemptien suit 

In a redemption suit, tho mortgagtw is entitled to interest from the dale of the 
bond up to dato of deorco and not for six years only. 14 B. 113. 

(4) Rule of dnmduput:— 

(а) Tho--is inapplicable to mortgages governed by the Transfer of Pro¬ 

perty Act. 26 SI. C62. 

(б) When tho—has ouoe been applied in any account directed to be taken by 

the Court in a mortgage suit, and interest equal in amount to the prin- 
uipal sum has been allowed in tbc acouut, the application of such rule 
has the offeot of preventing the allowanoe of any further interest, not 
only for the period of sis months allowed for redemption, hut also sub¬ 
sequently without limitation of time. 21 0. 840. 

Bat when the total amount found due, on s^ounts taken, Is less than double 
the principal, tho mortgagee uiiiy claim further interest at C p. c. 
uutil satisfaotien. 23 G. 899. 

6.—Post diem Interest whether a charge or not. 

(Note). —The following cases should bo read with cases under the heading 
“E.— ^Poit diem intereit at p. 891, mijwa, and more especially ^ith 
the dooiaioD of the Pn \7 Goniicil in* 19 A. .39 (?.&)=:: 1 C.W.N. 52. 
Those oases have been omitted here to avoid rcjretitioii and «icoiiomise 
space. 

(1) -^isulaimable ** as damages” only lor six year's prior to suit, where there is no 

stipulation in the deed for payment of interest at the due date. Such 
amount will Ire a charge on the mortgaged property. 24 C. 699 (F.B.). 
• Compare 21 C. 274. 

(2) Whert; there is no contraot to pay tho Kamo after the duo dato—^is not claimable as 

interest but only by way of damages. 17 A. 511 tP.G.)»22 I.A. 199. 

'*(1^ Whec^ there is no stipulation in a deed of conditional sale to pay interest after the 
day fixed for the repayment of principal and interest, a suit for interest 
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Art 18S] Act Xy of 181^7 (zndiak Xiiyi^xoN act). 

. t 

/.—* To tntOFB 9 pMjriBmttt ot moMy* ^^--^confiiuded), 

E.—Post diem Interest whether a chart# or mtt.-^eotuilttded.) 

after due date, b ning one for oompcnaationi must be brought ^itbiu 
six years from the date of breach. 19 0.19. 

(4)-cannot fonu a charge on immoveable pro|)erty when the deed docs not contain ^ 

a provision for payment of the same after the due date. 13 A. 380. 
But see 19 A. 39 (P.C.> 

(0) A suit to recover-duo on a hypothecation bond payable under an implied 

contract, though not specifically provided for by the bond, is governed 
by this article. 4 M.L 3. 2G0. ' 

(G) Where there is no provibiou for payment of poat-diem interest, intorost may be 
awarded under tlic luterost Act, 1889, and interest so awarded would 
constitute a charge on the mortgaged premises. 18 M. 248=4 M-L.?. 
265 ; 5M.L.J. 1&4. 

. (71 Where a mortgage-deed payable by iustalmeuts contains no covenant for payment 
of post-diem interest, the claim for such interest, being in the 
nature of compensation for broach of contract, must bo enforced 
within six years from the date of the breach. 8 C.P.L.B. 9.5. 

P.—Equitable mortgages by deposit of title-deeds. 

(1) The remedy of aii equitable mortgagee by dopceit of title-deeds is nut to a con¬ 

veyance of the legal estate but to a sale of the mortgaged property. 13 
C. 322. 

(2) .4 suit to enforce payment of debt secured by mortgage created by deposit of title- 

deeds is governed by this article and not by art. 147. (1872-92), 

565. 

(31 A suit on an equitable mor^^e by deposit of title-deeds either for foreclosure or 
sale is governed by art. 147 and not by this article. 14 B. 2C9. 

(i) An equitable mortgage by deposit of title deeds in respect of property situated partly 
within and partly without Calcutta, is valid under 8.59 of the Transfer 
of Property Act. The appropriate remedy, hi such a ca.se, is a decree for 
sale. 1 O.W.N. 226. 

15)* A suit by a creditor for recovering money borrowed of him on deposit of title.deedf; 

by proceeding against the property covered by the title-deeds, was held 
to bo n claim relating to land and was gpvemed by 8.1, el.' 12 of Act 
XIV of 1869. lOW.R. 6G. 

J.—* When the money sued tor becomes due,’ 

(1) HypothMution-bond payable ea donaad:— * 

In the case of a hypotheoation-bond payable on a certain dalB and providing 
t^t, in ease interest is not»paid at the stipulated time, the amount 
would be payable earlier '‘on demand” by the obligee, the cause of 
^ion does not arise unless and until a demand is made earlier by the;^ 
obligee. In such a case, the words ' on demand' import a condition ind 
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« a 4 ainand is essential to give rise to tbe cause of action and tiic 
wotda " on demand ” are not mere technical votda. 23 M. 30^8 M. 
&.]. 167. 

13) But a RQit to reeover principal and interoat due on a hypothecatiou-bond payable on 
deniand, a demand is not necessary to give rise to the cause of action. 
The suit will be governed by this article and time will begin to run from 
the date of the bond. 31 M. 189=7 M.LJ. 815. 

—^Thiswas a case of a hypothecation-lxmd executed before the Transfer 
of Property Act. r 

(8) In the case of a hypothecation-bond stipulating for payment of prinoipd on a cer¬ 
tain date and providing that, on default in payment of interest payable 
monthly, the principal and interest should become payable on demand, 
the period of limitation bogiiis to run from the date of the 6rst default 
and not from the date of demand. 30 M. 346 =7 M.L.J. 233. 

(Ar.J3).—This was also a bond executed before the Transfer of Property Act. 

(4) As to the distinction to be drawn between cases of mortgages executed before and 

after Transfer of Property Ael. w 91 SF. at p. 336. 

(5) Instalmuit bond: . 

A suit to enforce payment of money charged on imoveable property under a 
bond providing for payment in instalments, with a condition that, on 
default in paying any one instalment, the whole shall become immedi¬ 
ately due, should hr hronghl within twrivc years from tbe first default. 
I A.W.N. 31. 

(6) Onto of eauM of aotiont— 

Mortgage-bond dated 14th Juno, 1876. .Da|e for repayment, month of Jeyiih, 
1369 Fasli, being a period of six years." The last day of Jeyth 1369= 
Ist June, 1883. The period of six years from date of bond ended on 
lAth June, 1863. Suit instituted 12th June, 1694. Meld, money be- 
came due on 14th June, 1863 and suit was in time. 24 C. .883. 

(7) OaoM of aetloa fop pononal pomody 

The causa of action on a hypotheoation-bon^ for enforcing the personal ronedy 
of the mortgagor arises simultaneously with that for enforcing the re¬ 
medy by sole of the property. 30 A. .513. 

(81 Bolt undop B. 68, Tpanito of Ppopopty Aot 

Money was advanced on a usufructuary mortgage in January, 1878. Anothel 
sum advanced on the same security in July, 1873. The land secured 
«. wse washed awi^ in 1892. Suit in 1894 for money due on both the deeds 
under B. 68 of tbe Transfer of Property Aot. SeU, the suit, so far as 
it was based on the second bond not barred imitation, the inten¬ 
tion of the parties being that the amonnt of the a^pond bond was to be 
^ added to that of the first and the cause of aotl(^' having arisen when 
the land was washed away. 26 C. 480. 
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Art. 131] Aot XY of 1877 (indun liiih*tion act). 

3.—* JUMlIkhMtu mad bmfd^ * 

(1) KalikhaiiA right, definition of 

A- is the right to receive from the Government a sum of money, which 

represents the malik's share of the profits of a revenue-paying estate. 
Such a right is similar to a right ta receive rents and may form the 
subject of a gift uuder the Mabomedan Tjaw. 10 C. 1112 (1125). 

( 2 ) Suit to reeover arreaps of malikhana etc.:— 

(a) A-:;apd a suit to establish title to receive such right arc based on the 

same cause of action so that if the suit for the establishment of title 
is barred, the right to recover the ahroars would he equally barred, not¬ 
withstanding the fact that the whole or some portion of the arrears is 
within the period of limitation, 0 B.H.C. A.C. 56 & 9 B.H.C. 260. 

(b) Where tlto title to receive certain allowance had already been decided, a 

suit to recover arrears of allowance for twelve years will lie, oven though 
the plaintifT had not received the allowance for more than twelve years 
previous to the date of suit. Prior to the Act TX of 1871, only six 
years arrears could be recovered. 5 B. 6H. 

(c) Malikhana , being an annual recurring charge on immoveable property, may 

be sued for within twelve yc-ars from the date of its lieeoming due. 5 
0. 921 6 C.1..H. IBH. 

(d) A suit to recover malikhana due as a charge u{x>n land belonging jointly to 

the defendants would not be barred if the plaintiff had received it 
within twelve years of suit, oven though the plaintiff's claim as against 
one of the defendants may be barred. 22 W.H. 551. ■ 

(3) Recttiant proprietor olaimiiifi malikhana:— 

A recusant proprietor claiming malikhami,itaatol possession for more than 
twelve years, woi})d bo deprived of all his remedy as well as title to his 
interest in the property. 13 W.R. 465. 

(4) Non*payment for more than twelve yearn 

(a) The fact that malikhana was not paid within twelve years boforo suit did 

not bar a suit to enforce the payment thereof, where then was an 
arrangement to set it off against the rent payable and where the right 
to such malikha^ was not alienated. 21 W.R. 68. 

(b) The right to recover malikhana ceased to bo enforoiblo by suit, when it 

was loft as an nnolaiinod deposit in the UoHactor’s hands for 12 years. • 
19 W.R. 94 ; 22 W. R. 521; 4 B.L.R.A.C. 29 .-10 W.R. 802. 

( 5 ) Balt for arrean under Act XIY of 1858:— 

(a) A suit for arrears of malikhana might be sued for within rix years, 

under Act XIV of 1859. 6 W.R. 151. * 

(b) Malikl^na being an iutorost in immoveable property, was govmned by s. 1, 

cl. 12 of Act XtV of 1859. 9 W.R. 102; 19 W.R. 94 ; 12 W.R. 498. 

(e) A suit for malikana was governed by s. 1, cl. 13, of Act XIV of 1839. 7 

W.R. 836. 


via 
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(9) liiM la a init tor .nalikhaaa :— 

A snit for imliMuina substantially raises the qaesticm of the proprietary right 
to the estate in respect of vhicb the maUkhana is claimed. 10 C. 
697. 


(7) Suit for haqqs :— 

(o) This article applies to suit by a “hakdnr” against the person originally 
liable for paj'incnt of the " hah 7 B. 191. 

{i) This section is inapplicable to suits by kaqdara and others against third 
parties, who havt actually received the amounts from persons liable to 
pay the same, the article being applicable Only to salts against the per¬ 
sons originally liable to make the payment. Suits of the former des- 
'eription fall under art. 62 supt-a, as for money received by defendant 
for plaintiff's use. See Nos., 12,1-1, 15, 16, 17, atp. 784, supra, and 
a B. 490, & 5 C. 921. 

(S) Suit for gharwara duel 

A suit to recover the ghnncnra dues, payable by custom to aemindar or owner 
of laud occupied by houses, is governed by art. 120 and not by this 
article, such dues not being nuilikhann or lutlis. 8 O.G. 2(^. 

(9) Balt re OoTerament allowance 

Suit for arrears of plaintiff's share in a certain Government allowance received 
by the defendant is governed by art. 62 and not by this article. 22 B. 
669 & 15 B. 135. 

But a suit to establish tho plaintiff's title to receive a share in the allowance is 
governed by art. 131. 15 B. 135. 

(10) OMUt uf Kvenue to mosque 

Where the right to the revenue on certaip land granted to the trustees of a 
inosque was confirmed by the Government, the trustees of the vunque 
were entitled to recover 12 years’ arrears of revenue either under this 
article or art. 181. 10 M. 115. 

(OU Lmw.) 

(1) Aot ZIV of 1899, s. I, ol. 10:-> 

Where on unr^istored bond created a lien ton immoveable property, a Ait to 

recover the amount due under it was governed by——-. 7 WiB. 

S54. * 

(2) -g. i, ol. 12 

(a) Where a bond hypothecated lands as security for due payment of the 
amountrfidvanced, a suit to recover the sum due under the bond was 
^ governed by-. 8 W.B. 334. 

(5) Suit on a hypothecation bond was a suit to recover an interest in immove¬ 
able property under cl. 12 of s. 1 of Act XIV of 1B59. 7 W.B. 3S4; 9 
W.R. 170= B.L.R. Sup. Vol. 1879; 10 W.B. 56; 9 M.H.0,64; 6 II.H. 

^ C.R. 864 ; 3 M.H.C. 92 ; 2 M.H.C. 807 ; 61; 1 N.W.P.h’o. 181; 25 
' W.B. CP.C.) 85=1 C. 168. 



Such ft suit was go^ew^ by tha flbbfft IdAuWl 'T#bMB tb® ralief claimed 
was ftgaimtt &0 ponoa of the pledgor ft® ■wellfts egaiortthe property 
pledged. 7 B.L.B. 175 (Note) = 10 W.B. 879. 

(c) Bat see a M.H.C.B. 108, whore such suit was held governed by the three 
years' Jimilatiou provided by el. 10, s. l, Act XIV of 1859. 

(rf) A bond, whereby “the superstructure of a house e.'cchisive of the land 
beneath “ wu.s hypothecated, created an interest in inimoveablo proper. 

ty within Iho terms of the Ijimitation Act. 8 M.II.C. 100. 

• 

(c) A suit to recover money due npoii an unregistered but registrable mort¬ 
gage-bond wa-s governed by the twelve years’ limitation provided by—, 
since the relief prayed for hiirly implied the recovery of the debt by 
the euforceinent of the mortgage-security. 5 M.H.C.B. 364. 

. (f) The twolveyears’limitationprovidodhy—, applied to a suit to recover money 

dne under a registered mortgage-deed, where the relief sought was 
tliat payment of princip.al and interest might be enforced, both an a 
simple contract liability and as a debt secured by the collateral mort¬ 
gage of immoveable propi'rty. 2 M.II.C.R. 307. 

{g) Where a registered bond secured a lieu certain immoveable property toe 
the duo p>vyment of a loan, a suit for the roalistation of the nmonnt due 
under the bond by sale of the property secured was requited to be 
brought within six yearn from the date on which the money booame 
due. 6 W.B. 813. Cojjywrr G W.R. 1.33. 

(hr) A suit by a !Mahomodan widow to enforce her lien on her husband's property 
in respect of the dower duo to her, brought against his heirs, was 
governed by cl. 13, s. 1, Act XIV *>f 1859, if the suit was to enforce the 
lien on her husAvnd’s lauded property; otherwise, cl. IG, s. 1 of the 
Act applied. 8 W.R. 51. 

(3) -B. 1, cl. 18:— 

Claims to vuilikann were governed by thirty years’ limitation under—2 
■ W.R. 163. 

(4) f* Hftqq not choired on land 

A suit for the recovery of a -must be brought within six years from the 

date of the the last payment. 6 Bom. H.G.A.C. 50. 

(5) Orftttt of ftnnnity charged on land 

•phe-'is in the nature of immovonblo property, and a suit to enforce the 

benefit of the grant was governed by the twelve years’ limitation pro- 
vided for by cl. 13 of S. 1, Act XIV of 1869. 5 B. 8^, on appeal, 6 
B. 646 (F.B.) 

Hee, also, 10 B. 140, where it was held that the right to receive an annuity pay¬ 
able out of the revenues of a temple was ‘nihandh' and must h^p t' 
regarded as immoveable property under the Hindu liaw. 



m Act xy of 1877 (iKDIAN LlHITAITfOK 4 Ct). [Apti< 138 A181 

iOU Lm^y’-^icondttdt^). 

(6) Ifttorast «f « haqdar:— 

The intereat of a Jiahlar was aa ‘‘ interest iu iramombic property" within 
the meaning of Act XIV of 1859, and was governed by the twelve years' 
limitation proserilied by cl. r2. s. 1 of the Act. 91 W.R. 178^13 B. 
L.R. 2r>4 11.A. 34. 

(7) Act IX of 18T1— Suit for foreoloiure:— 

The period of limitation prescribed for a suit for foreclosure is either 12 years 
under this article^or sixty years under art. 149. 3 B. 312. 

• ^ 

133. —To recover iiu)veal)li- ])ro- Twelve years. date of the piir- 

perty conveyed or hequeutli- chase. 

ed in trust,(i) deposited or 

pawned, and afterwards 

bouglit{8) from tlu* trustee, 

depositary or ]iawn(‘e(3) for 

a valuable consideration.(4) 

134. —^To i*eco\ or ]>()ssession of Twelve years. Tlu* date of the pur- 

immoveable pwjperty eon- chase. 

veyed or bequeathed in 

tru8t(l) or mortgaged, and 

afterwards puroha8ed(2) 

from the trustee or inort- 

gageo(3) for a valuable coii- 

8idoration.(4) 

(Old Acta) 

(.Act IX of 187], art. 133:—To recover moveable jiroperty conveyed in trust, 

deposited or pawned and afterwards bonght 
from the trustee, depositary or pawnee, in good 
faith and for value—Cols. 2 & 3, same as above. 
Art. 13i:—Col. 1—To recover possession of im- 
* moveable property conveyed ui trust or mort¬ 
gaged and afterwards purchased from the trustee 
or mortgagee in good faith and for value—Cols. 
, 2 A 3, same ns above. 

Act XIV qf 18d9, S'. 5.—In suits for the recovery from ilte purcluiser or any 

person claiming under him of any property pur¬ 
chased bona-tide and for valSable consideration 
^ from a trustee, depositary, pawnee, or mortgagee, 

the cause of action shall he deemed to haw arisen 
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Arts. 188 ft 134] Aflt Xlf of ^7 (indun laitlfAMON Act). 

(ra Aeti.)— 

at the da te of the purchase. Prodded that, in the 
ease of purchase from a depositary, pawnee, or 
morfyagee, no such suU shall he maintained unless 
brought ivithin the time limited by cl. IS, section 1^. 

(HotM) 

5cope of articles. 

(1) Old Act (1B71) and pPMcnt Act compared 

(a) The words “ boim fide," or rather ‘*in good faith” which appeared in 
art. 134 of Act IX of 1871, were iidviscdly omitted in art. 131 of Act 
XV of 1RT7, to exclude the possible inference that absence of notice of 
the rc^l nwiu>r's claim was necessary to enable a purchaser to avail 
himself of the article, l.l If. 

^ _ (6) Suit to recover possersion of property purchased from a mortgagee was, 

nndlor this art., required to be brought within twelve years from the 
date of purchiise, if the purchase had been made in good faith; if not 
made in good faith, art. 148 governed, and the suit was required to be 
brought within sixty years. No such distinction is preserved in Aot 
XV of 1877. All such suits must, under this art., be brought within 
twelve years. 9 li. 47.'}. • 

(2) Thi.s artioli! may l )0 read with K. 10 of the Act, and' confined to trusts for specific 

purposes.—AVe lilitni's Limitation at p. 1008 citing 911. 37.3 (at pp. 399 

& 100 ). 

(3) The article is intended to provide for a case, whera the defendant’s vtmdor purports 

to transfer fall ownership when, in fact, he luis only a mortgage-right 
to transfer. 21 M. 151. 

(4) The article is not applicable To the case of a pim-liaser from a mortgagee of the in¬ 

terest of the mortgagee as mortgagee. 1 A.W.N. 122; 1 A.W.N. 76; 

1 A.W.N. l(i9. 

(5) Bait oBainct aub>moFtAagee 

' Where a sub-mortgagee was merely a mortgitgee of the mortgage-interest of the 
original mortgagoe, and not of the entire property in the laud, this art. 
cannot debar a luit for redemption nguinst the sub-mortgagee as well. 
181). 387. 

(G) PaRihaser with knowledge of limited interest of mortgagee ete. 

A suit to recover properties from a purchaser from ti mortgagee or trustee, who 

has actual knowledge that his vendor was in possession of tho prefer- ^ 
tics only as a mortgagee or trustee, is governed by art. 144 and not bj 
.article 134. 9 M.L.J. 98 [folloficingli M.I.A. 1); l^M. 816 & 19 B. 
140. 

(7) Bale of mortgagee's interest;— 

The sale by a mortgagee of his interest in the mortgaged property does not ^ 
come within this article, which protects only a person who, happening 
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Aot jtlT of 1877 (iKDUK uxmxioir act). [Avti. 133 ft 181 
Scope of art|cIes.-~(opmiIu(Is<{). 

c 

to porohatie from a mortgagee, purchues in the belief that the mortgo- 
gcwha^a right to convey, and waa convo 3 ^ng, an absolute intoKst, and 
not merely the interest of a mortgagee, 9 A, 973=6 A,W.N. SOS. 
Bale of mertgugec's interest falls under art. 148. 1 A.W.N, 75; Ibid. 
laa; Ibid. 160 & 9 A. 97=6 A.W.N. 303. 

(8) EtdampUon against mortgagor who has redoomed 

A suit, by the owner of a portion of a mortgaged estate, which has been redeem¬ 
ed by his co-mortgagor, to redeem such portion, brought against the 
co-mortgagee, is governed by article 148 and not by article 134. 6 A. 

• W.N. 98 ; Ibid, 152; 11 A.W.N. 211. 

(9) Tho article'would not apply wheii the plaintiff seeks to establish, as against the alie- 

'noQOf a previous holder of a religions of&cc, his oun right as distin¬ 
guished from tho right of the endowment; but, if the plaintiff seeks 
to vindicate the right of the endowment, by asking for possession of 
.land on behalf of the endowment, the article must apply. See 28 M. 
271 -27 T.A. 69 (P.C.) as explained in 27 B. 363 (368), cited in Mitra’s 
Limitation at p. 1007. 

t~‘ Conveyed or bequeathed in trust.* 

(1) Tho words- include dcvilb>s in trust, or arc equivalrut to tho words " vested in 

trast ’* in s. 10 of this Act. 1 B. 269, 

(2) Tho words “ in trust for a specific purpose," in s. 10, apply to trusts of the nature 

and character mentioned in these articles. 4 C. 897 = 4 C.L.B. 193. 

(3) Truit property Yosted under a gift 

A person in whom trust-property is vested by way of a gift from tho ehebail, is a 
person in whom tho property is vested in trust for a specific pnrpose 
within the meaning of s. 10 of the .<ct. 31 C. 314. 

(4) Effeet of fiduciary relatienihip :-~ 

When the'defendaut stands in a fiduciary relation to plaintiff, a trust is created 
in the latter’s favor. 19 B. 352. 

(5) Oedieatton undw a ihain deed 

Suit to recover property, not being trust-property, hut alleged to be endowed to 
a religious trust under a sham deed of trust, in the possession of defend¬ 
ant for more than twelve years as bcmajtde purchosot for valuable con¬ 
sideration, was barred. 15 B.L.B. 176 (Note) =: 20 W.B. 95 (P.C.) 

(6) EEeot of purehate in name of idol 

Purchase of property in tho name of an idol does not necessarily import a dedi- 
cation to Ibc idol. It may bo a benaviee or sham transaction. 11W. 
; * B. 18^9B.L.K.A.C. 56. 

'VV ’ I 

.^EpplloabllUy to urlll bequeathing trnit-property« 

The article is inapplicahlo to a suit to recover possession of trust-property bo- 
"> < queathed in favour of the defendant by a deoeasfd trustee. 56 

' 1894 . 




lkptB.i33ft ISI] Act XY si 1877 (iKDU#.^ilcnrATioir act). &9? 

»' I 

/, ~ ‘ Conveyed or bdquoathed la mut.*—(concluded). 

(8) OepMlt with « hanker 

A-does not constitute a trust. 16 C. 25. (diaaeniing from the dictum ot 

White, J., in 6 C.L.B. 470). 

2.—^Afterwords bought* afterwords purchased.* 

(1) Meaning of words* 

The words "purchased” and "bought” in these articles moan purchased 
and*bought from the trustee etc, mentioned in the sections on the 
representation and in the belief ^at the transferor had an absolute 
and not a restricted title. 16 W.B. 24 (P.C.)»14 M.l.A. ls;6 
B.L.B, S-TO; as explained in 18 B. p. 684 & 19 B. p. 144 cited in 
Mitra’s Limitation at p. 1007. See also 14 M.l.A. 144=8B.L.R. 104 
(P.C.) : 14 B.L.B. 386; 21 M. 151; 9 A. 97 & 23 B. 614. 

( 2 ) "ParohaMr”, meaning of:— 

(a) "Purchaser” means a person who purchases that which is de facto s 

mortgage upon the representation made to him and in the belief that 
it is an absolute title. Absonce of 6ona fidea as distinguished from 
actual knowledge of the vendor’s title, does not prevent the purchaser 
from claiming the benefit of tho article. 19 B. 140. 

(b) The expression " purchased for a valuahle consideration ” in article 184 is 

limited to a purchaser of the absolute title to, or property in, the sub* 
ject-matter of tho mortgage and does not include the alienee of any 
lesser interest, such as a mortgagee. 6 260 following 12 M. 

316. 

(2-A) A trupaAMF It not a ' parehaaer ' 

S. 6 applies only to a bona fide purchaser from the mortgagee and not to a tres¬ 
passer on the pessession of a mortgagee. 12 Bom. H.C.A.C. 180. 

(8) k Immo is a pnrehasor 

Suit brought by the manager of a teuiplo to set aside a certain lease made by his 
predecessor is governed by this article, a lease being a ‘purchase* 
pro tanio oi the interest thereby assured. 27 B. 373-5 Bom. L.B, 
241., 

* 9 

(4) Suit against mortgagoe and his vendee 

Where a suit is brought for redemption againstss mortgagee and bis vendee, so 
far as tho vendee is conoomed, article 184 applies. 19 B. 140. 

(6) Mob^agee*s mortgagee is a parobaser:— 

(a) Where an unfroctuary mortgagee mortgaged with possesidmi bis mortgsge 
to a third person, the original mortgagor can redeem tbomwtgsge by 
paying the amount due under bis mortgage but cannot do so if the 
aMCond mortgagee had possession for more than twedve years, in which 
case, the original mortgagor must redeem this mortgage also. A mort^ 
gsgee from the mortgage is pro tanto a purchaser for value within th« 
meaning of article 134. 22 B. 225. 
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Aot XY of 1877 (INDIAN LIMITATION ACT).[ArtB. 188 A 181 
2,-~*Atterwmri* bought '-^•afterwards purchased,'—(continued). 

€ 

(6) The exprcBtjion “ purchancr for valuable cousideration *' inoludes a mortga¬ 
gee as well as a purchaser properly so called. 15 B. 588. 

(c) Where the first mortgagee ropreBonts to u second mortgagee that he was 
absoln^ owner and was mortgaging his absolute interest, the second 
mortgagee is a “purchaser" within the meaning of this article and 

« the mortgagor will bo bound to redeem such second mortgagee also. 

34 AI. 471 (F.B.) —Davies, J., dissenting, held that the word “purchas¬ 
er " means only a purchasor of an absolute title and does not include 
a mortgagee. 

« 

(6) lIort|{«gee pleading Invalid sale: ~ 

A mortgagee or his representative cannot roly on this article in bar of a suit for 
redemption unless ho can show a valid sale by the mortgagor or his 
representative in the absence of which the possession under mortgage 
would not lose its original character. 14 M. 38 (4‘i). 

(7) Meceulty of poaseision 

A bona /ids’ purchaser or mortgagee from a. mortgagee must have possession for 
more than 12 years in order to validate the transaction as against the 
original mortgagor. 28 H. 614 .= 1 Bom. L.R. 102. 

C. 

(8) Solo by n predeeeuor trustee- 

^ (a) Suit by the shebait of an idol for recovery of delnitter property alienated by 

a previous ehebait is governed by article 1.S4 or art. 144, and in either 
case, it will be barred if brought more than twelve years after the sale. 
28 C. 586. 

^ (5) Suit by a succeeding trustee to set aside a sale for value made by the preced¬ 
ing trustee is governed by this articlg. 27 B. 863 -4 Born. L.R. 748. 

(r) Where a trust-property is alienated by the trustees, and the alienees have 
* been in possession by purchase for more than twelve ycata, a suit to 

recover the property will be liarred by article 184, even though it may 
be for the purpose of restoration thereof to the trust. 27 B. 500=5 
Bom. Ti.B. 803. 

(d) Where a Mohimt in charge of an endowment sells the endowed prof^y, 

no length of possession during the vendor’s lifetime would give the 
purchaser atvalid title as against the successor of the vendor. 20 W. 
R. 471. 

(9) Mortgage by truitee:— 

. / A suit to set aside a mortgage by a preceding trustee is governed by article 134, 
” the article being applicable alike to mortgages and sales for valne. 
Per Bamkiui, j. (referring to 11 W.R.C.R. 36; 15 B. 588 ; 22 B. 225 
A 23 C. 536); 20 A. 482 (F.B.) * 

- . The term “purchased" in the article cannot be taken as including “mort¬ 

gaged. " I'd' Aikman, J.—Iftid. 



Avti.l8S&184] &ot XY of 1977 (Indian LuntATioii act). 999 

AtimrwmrdB bought miterwurdt puf!Bhmi»^,*--(ooncl»^). 

Whether this art. is or is not applicable, the suit is barred by art. 144, the 
cause of action dating from the time of the mortgagee’s obtaining pos¬ 
session. Par Blaib, 3.—Ibid. 

% 

(lOj Lav applleable to managers of endowments:— 

Since the passing of Act XX of 1863, the ordinary rules of limitation apply to 
suit in respect of wakf property. Muthuwalkes, or managers of such 
properties, are no longer servants of Government. G W.B. (P,C), 3; 
irW.R. 430. 

(11) Alienation of service lands• 

Lands belonging to a temple cannot be alienated from the temple; but the 
• right, title and interest of a temple servant in lands held as remune¬ 

ration for services con be alienated; the interest sold^being subject, in 
ihe hands of the alienee, to bo determined on the death of the original 
. holder or on the cessation of the services. C B. 396. 


(13) Effect of stoppage of rellgioas services 

The mere stoppage of religious services docs not start limitation in the core of 
ICO*./lands. 16 W.B. 116. 

(13) Denial by mortgagee of mortgagor's title 

Where a mortgage is proved, the denial of tho mortgagor’s title by the mort¬ 
gagee in possession would not constitute adverse possession oa against 
the mortgiigor. 49 P.B. 18H2. 


(14) Acknowledgment by mortgagee:— 

An admission by a mortgagee, in the course of a conveyance, within sixty years 
of the origiuiil mortgage, of the title of the oiiginol mortgagor and tho 
subsistence of t|je mortgage will bo an acknowledgment serving as a 
fresh start of limitation to the mortgagor. G Bom. L.B. 88. 

(15) Laches of mortgagor 

The laches of a mortgagor do not diminish the sixty years of limitation allowed 
to a suit for redemption. 23 W.B. 99=3 l.A. 49. (PX.) 

(1C) See further, No. 3, 21 H. 151, under the heading * Scope of ortiole supra, 

* No. 4,1 A.W^. 122,1 A.W.N. 75 & 1 A.W.N. 160, under the head¬ 

ing ‘Beope of ortiole,’ supra. 

No. 2, 9 B. 373, under the heading, *8pope of article,' supra. 


S.—*PurctMsed from tho trustee or.mortgugoo,* 

(1) Bole in Ooart*aaetion against mortgagor:— 

Where a will devised certain property to a certain person foe her U,fe utd after 
her death to her issue, and where such property was sbld execution 
^ a decree obtuned against the person first named on a mortgage 
executed by her, it was held that the purchase in Court-auction was 
not ' from the mortgagee ’ but from the mortgagor. To such a case, ^ 
article 184 was held inapplicable. 6 O.C. 305. 

viu ' 129 



io66 





ima tM itt^ikias. or mf» 1 fll $ g $ ^ *~^{emehtdid). 


(9) AlntIota*|ittii^UiP iwt paTChMw froai Bw4a|M:--> 

(a) WA«f» jlstDomblfi property of «judgmeot^debtor, whose ioteieel in it is 
only tiiftt of a mortgagee, is attached and brooiht to eale in ezeentiott 
of a iQoney>deeree, the auotion<puichaaet is not a' putchaaec from the 
mortgagee’ within the meaning of art, 181, though the property ia sold 
^ aa that of the judgment>debtor without any limitation of h» interest 
therdn. 25 M. 99=11 M.L.J. 828 (F.B.), (ovafulinff 12 M, 81G, 
which had held that tho article ia available e>'en to an exooution* 
pUTchaacr). 

a * 

(ft) The article applies only to a case in which the property ia sold voluntarily 
'by tho mortgagee himself, and not to a caae’where it is sold by meant 
of arforced sale in execution. A.W.N. (1903), 56 = 2 A.L.J. 284 (re/rr- 
ring to 25 M. 00 d; 9 A. 284), 


(3)' Auctiott-puMhMer aaalgnee of truitee:— 

(a) An auction-purchaser acquiring trust-property for valuable consideration 
at a sole m oxfKsutiou, is an assignee of the trustee. 15 C. 70S. 

Bat aee 25 M. 90=11 M.L.J, 323, No. 2, aupra. 

(ft) Where property was given to a person for certain pious purposes and as 
well for the maintenance of that person, and his interest in the proper¬ 
ty was'sold in execution of a doctoe against him, as between the pur¬ 
chaser at the Court-sale and tho donor, art. 184 was Jield not to apply, 
11 C.121(P,C.) = 111.A. 218. 


(4) AbMBee of bona-lldei:— 

Absence of ixnta-fides, as distinguished from actual knowledge of the vendor’s 
title, does not prevent the purchaser from claiming the benefit of 
article 184. 19 B. 140. 

o 

(6) loit re nliglouf oadowmoBti, ete. 

An endowment for a tdigious or charitable purpose is exoepted from the opera¬ 
tion of rules of limitation. No suit, therefore, tor its recovery will be 
barred, until at least the officer entitled to administer it has been in 
posseBSion of his office for twelve years, 2 M.I.A. 390 (PX.); aee 27 

^ B. 500, which distinguishes this case; see, also, Mitra on Limiti^ioa 

at p. 1007, on this point, 

(6) laK fw MODTory of imist-pMpertyt— 

This article applies to a suit for the dismissal of a trustee and for recovery of 
possession of trust-property alienated by the trustee to a third party. 
24 C. 418.^ 

^ ^^•—*PufehMMod for a vmiuMbh coaMldontion.’ 

i m ^ l^hlH ty of ognltaUo prlnelploi- ^ 

,principle on which Courts of Equity in England nhiM to inUaftto 
i ■ i bona-fide purchasers lor a valuable oonrideiTation, wiriumt notice, when 
' clothed with a legal title, has no applicaUlity in India. B A. 86. 
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Art- M imMibie owoXj ii i i i te . 


(9) Pnrahu* vitiMrat notlee ef tnuti— 

Where a porohaser from a traeteo parohoees tot vselaiiMe ooneideration without 
anynolijoeof the tru8t« aad ia in enjoyment lor mote than twelve 
a claim, against him, to follow the property as trust property nrill be 
barred, limitation oommenoing to run from the date of the conveyance. 


a A. iGO: 2 A. 894. 


(3) Bight of lut mfvMMee Ibr Yolnable cenelderatloa 

Where there were several mortgages in respeot of the same property and the 
lost mortgagee was a bona fide putohaset tor valuable oonsideration, 
such mortgagee was entitled to the protection ailorded by article 184. 
11 W.B. 36. 


(4) Barehaaer flmm mortgagee-Oitenalble ownerihip:— 

A purchaser for valuable consideration from a mortgagee, who, since the mort¬ 
gage, has become the ostensible owner of the property mortgaged, will 
be entitled to the protection afforded by article 134. 12 B. 859. 

(5) Effect of cole by heln of mortgagee : - 

The sale of a mortgaged property by' the heirs of tho mortgagee, after an enjoy¬ 
ment for moro than 60 years, docs not give a fresh cause of action to 
the representatives of the mortgagor* 16 W.K. 96. 

(6) Bult by auignee of mortgagee agalnit purehaier fwm mortgagw:— 

Where there were two mortgages, with right of entry after default, in respeot of 
the same property and one of the mortgagees purchased the interest of 
the other, a suit by the purchascr-murtgagee to recover possession of 
the mortgaged property against the purchaser from the assignee in 
insolvency in respeot of the estate of the mortgagor’s transferees, 
brought more than twelve years after default, was barred. 8 B.L.B. 
104-1C W.B. 33 (P.C.), 14 M.LA. 144. 

(7) Pnvehauv for valnable eoniMaratlon 

Where a person not interested in the equity of redemption redeems from a 
mortgagee in possession, be ia not a “ purchaser for valuable con¬ 
sideration ” within the meaning of article 184. 124 F. B. 1883. 

(8) further, No. 1 (a & b), 15 B, 683 & 9 B. 475, under the heading * Soopt 5f 

article', supra. 

{Old Lmw,) • 

Oaiai under Bet XIY of 1889, 8. 8' 

(1) A member of a joint Hindu family, with the consent of other mmbersi Uitt’ 
fruotuarily mortgaged certain estate to a person, who wdd^ same to 
his principal. In a suit for redemption brought twelvi|^iij|t after the 
sale of tho estate by the principal to the present defendant, plea of 
lUpitation and bana-fidt purchaw, without notice, wac set 
1st, that the onus lay on the defendant to show the twmination of the 
mortgage and the absolute sale by the mortgagorc to the original moct* 
gagee, 
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jut XY of 1877 (iNOUN LIMITATION ACT), s [Ifi 188 

{Old Lmn^-^iconclufled). , 

2nd, in the circumstances, that the defendant was not “purchaser” within 
' the meaning of B. 5. 14 M.l.A. 1=36 B.L.B. 530=15 W.R. (P.C.) 
24. 

(2) A defendant wishing to obtain the benefit of S. 5 had to show three things:—(1) 

that he was a purchaser; (2) that his purchase was bona-fide and (3) 
that he paid valuable consideration. 23 W.B. 99 (P.C.) = 11.A. 49. 

(3) A suit by the ropioseutativo of a mortgagor ^inst hona fide purchasers from the 

mortgagee, was governed by the twelve years’ rule, 5 M.H.C. 385. 

(4) “ Bona-fide purchaser ’* difi not necessarily mean a bona-jide purchaser 

without notice; it meant only an honest purchaser without actual 
fraud. Hence, purchasers from a mortgagee, for valuable consideration 
ofaui o.state with a doubtful title, were entitled to the protection afford¬ 
ed by—. 5W.R. 253. 

(5) Only bona dde purchasers from trustees were entitled to the benefit of—. 5 W.B. 

238. 

(6) -rdid not apply to a ease of priority of bona fide purchase. 7 W.B. 138. 

(7) let IX of 1871, B. lU 

The words, ‘ in good faith ' in article 134 and S. 10 of this Act, do nut necessari¬ 
ly involve absopce of notice in the purchaser of an existing trust or 
equity, though the fact of there being such notice may be an important 
clement in determining bona-fides. 1 B. 269. 


186. —Suit instituted in a Court Twelve yean- When the niortg'a- 
not established b^ Eo 3 'al gor^s right to pos- 

Charter by a mortgageo(l) session deter- 

for possession of immove- mines.(2) 

able property mortgaged. . • 

(Old Acts.) 

{Act IX of 187J, art. 135 :—Cols. 1 &, 2—Same as above. Col. 3 —‘ When the 

mortgagee is first entitled to possession.’ 

Jot XIV qf 1859 :-^No correaponding provision.'] 


(irotM) * 

Scope of article. 


<1) Balt for poMenlOB i^tor foreolosure 

The article is inapplicable to a suit for possession by a mortgagee after fore¬ 
closure, the mortgagee becoming absolute owner by suob foreclosure. 
6C. 5G6Vote)=7 C.L.B. 58U; 7 G.L.B. 588=6 C. 564 ; 90 P.B. 
• 1895 (F.B.) 




ffirafiraetaary mortgagee’s suit for poueiilen:— ' # 

.. The right of a usuftuotuary mortgagee to recover possession of the mort¬ 
al gaged property under the terms of the mortgage is governed by this 

' article. 6 A. 551 (.559) (P.O.) 
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to. 18IJ A«t IIT of um (INDIAN MKITJUiON ACt)^ 

. Scope of srticle—fooncbMfeil^. 

{b) A suit by tho mortgagae to recover posaessioD of the mortgAS*^ property 
is governed by this article, the cause of action arising from the date 
he was entitled to possession. 88 P.R. 1883. 

(3) Suit for foreclosure k sale:— 

A suit for foreclosure and sale would bo governed by this article, if brought 
against the purchasers of the mortgaged property from the mortgagor. 

12 Cr614»OD appeal 16 C. 693 = 161.A. 85 (P.C.) 

(4) Suit for foreclosure• 

The article is inapplicable to a suit for foreclosure, it being governed b; art. 144. 

8 C.P.L.B. 65. 

(5) Mortgagee no.t In possession, artiele limited to 

^ * The article applies only to cases where the mortgagee is not in actual or cons¬ 
tructive possession of the property. 114 P.B. 1890. 

(6) Suit by mortgagee agidnst mortgagor-lessee 

The article is inapplicable to a suit by a mortgagee to recover possession of the 
mortgaged property against the mortgagor to whom it was leased out. 
114 P.R. 1890. 

(7) False reeital as to delivery of possession 

Where possession was not given, though tho mortgage-deed contained the re¬ 
cital that possession had Iteeu given to the mortgagee, a suit by the 
latter to recover possession is governed by this article and not by art. 
118, as it is not a suit for specific performance of contract. 134 P.R. 
1698. 

(8) Old Acts compared with tills lot 

“ Act XIV of 1859 and Act IX of 1871 contained no express provision for a suit 
for foreclosure. Cl. 12 of S. 1 of Act XIV of 1859 and art. 135 or art. 
144 of Act IX of 1871 were applioable to such suits. 36 A. 4 (at pp. 8 
& 9) and the cases cited therein "-Mitra on Limitation at p. 1015. 

w 

(9) Suit by mortgagee against pre-smptor or his vendee 

A snit by a mor^ogee to recover possession, under a deed of mortgage, against 
a pre-emptor or his vendee, will bo governed by art. 144, the cause of 
action arising only from the date of the possession beocming adverse id 
the mortgagee. 8 A. 86 (dittinffttishinff, 14 M.I.A. 101 =8 B.L.B. ISS). 

(10) Mortgagee by oondltlonal sale:— 

A suit for foreclosure of a mortgage by conditional sale, where &e specified data 
ol repayment had expired when the Bengal Regulations wem in force, 
and where the right to sue for possession bad become barred (under ^ 
this article), the mortgagee by oonditional sale oanpot be bwefited by 
art, 147, p C,P,X^.B, 03. 
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.i'/ /,—<4ioi<wf»®^* - 

(1) tvWafinntly beoorala| pwohMOf :— 

A Buit .by .• uBufructaary mortgagee of an entice undivided estate, for poBiowion 
of a eertain share therein, subsequontly pncdhaaed by him from one not 
in aotnal possession at the date of mortgage, instituted more than 13 
years after the mortgage, is barred by limitation, as the fact of hU pur> 
chase did not change his character from a mortgagee to that of an ’ 
owner. 14 C. 674. 

(3) inU by aoKlnfea under Bn|llah mortgagu 

■ The period of limitation fgr a suit by a mortgagee for possession of the property 
mortgaged under an English mortgage.deed' will be oomputod from the 
date of default; and the pendency of a foreolosnn suit will not prevent 
Ihnitation from running. 6 W.B. 369. 

(8) Bju-bil-vafk and Bn^Ieh mortgage eontraited t— 

The transaction of mortgage effected by a bye-hiUtoafa was essentially the same 
in regard to the relation between the mortgagor and the mortgagee as 
an English.mortgage. 23 W.B. 543 = 14 B.L.B. 315. 

(4) CSiaraetar (tf mortgagee’a poiaeaalon 

The possession of a mortgagee will retain its original character unless there is a 
valid sale in his* favour subsequent to the mortgage. Otherwise he 
cannot rely on the twelve years ’ rule of limitation. 14 M. 88. Cf. 14 
C. 674 (No. 1, mpra). 

Morlgngue’a rights 

A mortgagee has the doable right to sue for foreclosure or for possession. 7 G. 
W.N. 11 at p. SO, cited in Mitra’s Limitation p. 1010. 

Whua UKrtgogae o«B*t me for poaieialon: — 

Where a mortgage-deed contaiuB no provision for iwssession being token by tbe 
mortgagee and foreolosure-prooeedings taken by tbe latter ate found to 
be^nyalid, he (mortgagee) cannot sue for possession and this ertiole 
A,; will not apply. 30 0. 269. 

M'Bea fA« moilgttgoi^s right to poaseaoloa tiotonaktoa ,' 


(1) ller^egee*! right of enlt for pesaeislon on mertga^oi^ defeoli:— « 

(a) A —- « - ■■, as agreed upon, brought against the mortgagor and a pncehaBei 
from the latter, for possession, will fall under this article. 4 A.W.N. 
188. • 

(h) Where a mortgage-deed empowered the mortgagee to take possesaion of the 
mortgaged property on default of payment of the mortgage-money with* 
in a certaig time and the mortgagee obtained a decree for foredoanre^ the 
eanse of action for a suit by the latter to recover posseesibn of the 
' -f property, from the pucohasec thereof from the mortgagor, aoorned from 
the data of default, and the foreclosure-snit did nobaave limitation. 6 
W.B. 188. 

, -I , ^ 

JfWbew two mwkgeg^deeds, in crepeot of a property, empomirad ^ morii* 

' ^ “to pMBBwpn of |{te Ippicigaged property a£|fe( .dpfgult 
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s 

2.-* Whpa m mwtgagor*a f» pauMim"i^rmbMiM.^-(coiitinuedi. 

and tha mortgageea obtained lored:o#tftB«4W(eee against the mortgagor 
alone, without the ptoi^aaer ot hia rights a party to the aoits, 
a suit by one of the mortgagees, who had obtained, by transfer, tite 
rights of the other mortgagee also, bronght against the purchaser more 
than twelve years after default was barred. 8 B.L.B. 104 »14 bf.I.A. 
144»16 W.B. 88 (P,0.) 

(d) Where the mortgage-deed provides that, in dehmlt of payment of interest 

for any year, the mortgagee should get possession of the mortgaged pro¬ 
perty, a suit to recover possessiont^by the mortgagee, instituted mote 
than 12 years after the date of first default was barred by limitation. 
28 F.B. 1897. 

(e) A suit to recover possession, by a mortgagee, instituted more than twelve 

years after the date hxed for the repayment of the mortgage-money, 
was barred either under this article or art. 144. 36 P.B. 1899. 

I 

(y) Where the mortgage-deed provides that, in default of payment of mortgage- 
money, the mortgagor should deliver possession of the mortgaged pro¬ 
perty to the mortgagee, a suit by the latter to recover possession there¬ 
of is governed by this article. 9G P.B. 1890. 

(p) Where a mortgage-deed contains a provision for default, held that a suit 
for posaession instituted more thanl2 years after the date of default 
was barred under Act XIV of 1869. 11 A. 144. 

(A) Where a Kui-kobaln gives to the mortgagee the right to take possession on 
default of payment, a suit for possession is governed by this article. 
And if the mortgagee's right to possession is extinguished by the ex¬ 
piry of the period prescribed in this article, his right to take fore- 
olosute-proocedings under Begulation 17 of 1806 will also be extinguish¬ 
ed. 14 C. 730 (^) (F.B.). ^ 

(t) If a mortgage-deed gives the mortgagee a right to take possession upon de¬ 
fault in payment of the mortgage-money, the mortgagee haa twelve 
years from the time at whioh his right to possession oommanoes, in 
which he may bring his suit for possession. But if the mortgage-deed 
contains no such stipulation, the right of the mortgagee to take posses¬ 
sion would not aocrue until after the expiration of the year of grace. 
100. 68»18 C.B.B. 61. 

(9) Inlt by Biort|a|ee against mortgagor and his w^doe 

Where a person mortgaged his share in oeitun propejrty, with a promtM to give 
the mortgagee possession over the property, but sold, subsoQuentiy, the 
share so mortgaged to another perssn, a suit, by the mortgageeagidnat 
the mortgagor and the purchaser, to reoftver possesaio&of the sham, 
mortgaged fell within the meaning of this article also. 4 A,Vf.K^ 
198. 

(8) Moot of ttlo by OMrtgagor i— 

(a) Where, by an aot of law, there has been ah alienation from a mortgagor tO’ 
a third person, the limitation law applicable between a mortgagor and 
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m 

mortgagee ceases to app]^ aad the ordinary limitation thenceforward 
applies. 16 W.B. (P^), 19»=11 Moo. I.A. 107=8 B.L.B. 122. 

(b) But the principle cf the above decision would not apply to a case in which 
the mortgagor, being entitled to bo in possession daring his life is in 
possession till his death. In such a crue, limitation would not run 
imtil the mortgagor’s death. 7 G. 894 (899). 

(4) HorifaiM dlipoueiMd before dleeharife of debti— 

(a) If a mortgagor puts the mortgagee in possession on the distinct under- 

> standing that the latter is to bo in possession until the debt is dis¬ 

charged in a specified time but subsequentiy resumes possession, with¬ 
out discharging the debt, the mortgagee may sue for foreclosure; and 
the Court may decree foreclosure with a direction that possession be 
delivorod to him (mortgagee).' 16 M. 64. 

(b) Whore a mortgagor resumes possossion of tho mortgaged property after 

' redeeming a prior mortgi^c, it gives a fresh cause of action to a puisne 
mortgagee and a suit by the latter for possession will lie, the cause of 
action arising from the date of tho mortgagor’s resuming possession of 
the property. 1 A. 285 (P.C.) 

(5) Effeet of liailaM to ezeoute forecIoBUM-deeree 

Where a plaintiff, though ho foreclosed his mortgage-right, failed to execute the 
foreclosure-decree in his favour and the dw-putneedw, who paid the 
revenue to save the pntnee, remained in possession of the mort^iged 
property, the latter’s occupation of the putwe, after his lien on it bad 
expired, was held to Ix) adverse to the plaintiff and limitation held to 
run against him from that date. 25 W.B. 434. 

(6) Butt by latonnedlate mortgagee against aubaequent mortgagee 

In a suit by an intermediate mortgagee to recover possession against the subse¬ 
quent mortgagee, who has redeemed tho prior mortgage, the cause of 
action arises from the date fixed for the redemption of the aubsequent 
mortgage. 88 P.B. 1894. 

(7) Bolta by mertgagaaa by eonditloDal aale 

(a) Before the operation of the Transfer ofl^perty Act, a mortgage by condi¬ 

tional sale entitled the mortgaj^h|^yUBHeBBion after tho year o/grace, 
where proceedings were taken un^ Begulation XVllofl806. lithe 
mortgagee brought the suit for possession after 12 years from the date 
of the expiry of the year of grace,. when the tight of the mortgagor to 
possession ’‘determines," it would be barred. 16C. 698 (P.0.)»16 
I.A. 85. , 

A right of suit thus barred could not be revived by the subsequent creation 
* of foreclosure-suit by the Transfer of Property Act—Ibid. 

(b) The period of limitation for a suit by a mortgagee conditional sale to 

recover possessirm of the mortgaged property was- oomputed from the 
. ; date of defoult; no new cause of action arose upon foreclosure. 22 W. 
’ ?: i E. 90»U B.L.B. 87. 
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2.~* Wbca tka mortgagor’a right to poMaaaatoa ^atermlaaM.*~-(eoncluded). 

(c) Where a mortgagee by conditional sale was put into possostuon from the 

date of the mortgago and waa^ntitled, under the deed, to hold poHsos* 
sion, but was wrongly dispossessed, a suit to recover possession insti¬ 
tuted within twelve years from the date of dispossession was Iwld to be 
in time. 27 C. 185. 

(d) So long as the relation created by a bye-bil-wafa subsisted, the possession 

of the mortgaged property by the mortgagor was not adverse to the 
moi^ageo, i. c, so long as the mortgagor asserted a title to redeem and 
advanced no other title inconsistent with it, there was no adverse pos¬ 
session. 22 W.B. 543=14 B.L.B. %15. 

(8) Mortgagea'a luit for poiBMsion—Mortgagor diaposseiMd 

Where the mortgagor is dispossessed by a person claiming title thereto, the 
cause of action for a suit by the mortgagee to recover possession of the 
mortgaged property will count from the date of such dispossession ; if 
the mortgagor should contest, in a suit, the title of the now holder, 
limitation would run from the date of the termination of the suit 
adversely to the mortgagor. W.B. (1804), 375. 

(9) Stranger holding adYcrsely to mortgagor 

Where a person not claiming under the mdrtgagor holds the mortgaged pro¬ 
perty adversely to the mortgagor, a suit by the mortgagee to recover 
possession must be institued within 12 years from the date of such ad¬ 
verse possession. 2 N.W.P.H.C. 223. 

(10) PoMOulon of auetlon-purdiaaor advorae to mortgagor:— 

(a) The possession of an auction-purchaser in execution of a decree against a 
mortgagor is an adverse possession and a suit against such a purchaser 
will be barred after 12 years. But this does not apply to the case of a 
san-mortgage in Guzarat. 6 B. 193 (20 5.) IF.B.) 

(5) The possession of a purohosor under a decree-sale, without notice of a sub¬ 
sisting mortgage upon the property, being that of an owner, a suit by 
the mortgagee against the purchaser, founded on a title to enter into 
possession by rmson of some default, should be brought within twelve 
years from tlie^^|Ci) 9 mencemcnt of the purchaser’s possession, 16 W.B. 
19 CP-C.) 

(11) PoiMMion of lien-holder not advme to mortgigov 

The possession of mortgaged property by a person, who claims a lieu on it hut 
admits the mortgagor’s title, cannot be regarded as adverse as against 
the mortgagor or his successor in title. Ml B. 49. 

(12) Suit bp purehaaen of mortgaged property r— * 

A suit toaiecover possession of mortgaged property by the purchaser thereof 
against a person holding adversely against the mortgagor for mote 
than the statutory period, will be barred by limitation. 4 G.P.L.B. < 
99. 


vui 
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Aot ift 1877 ^(lirGus ijicmtiaif act). 

■;^V (Qtiaeral.) 

(1) FoNdeMre*9«MMdla<i by bya^bll-vafa mor^oiM :— 

It.ia not antversally true that a mortgagee’s ptoce^ing for fotedosute under 
« bye-bii-wafa mortgage cannot bo preferred after twelve years, from the 
expiration of which period the conditional sale will become absolute. 4 
W.R. 87 (P.C). 


(2) Sffaet of tho Troaiifor of Property let i— 

The Transfer of Property Act cannot give a mortgagee a new remedy and give 
■ him the benefit ofurt. 147 of the Limitatiop Act, when his suit for 

possession had been barred under this artide before it came into 
force. 8 C.PL.B. 83. 

(8) Porohoeer aot reproientatlve of Judgmont-debtor 

The purchaser at a Court-sale is not the representative of the judgment-debtor, 
within the meaning of S. 115 of the Evidence Aot. 14 0. 401 (414): 
not within the moaning of S. 244, G. P. Code, IG C. 855 (SCO). 

U) Byo-bli-vafa 

A Bye~bil-wafa or Kulkobala may be redeemed and foredosed. 7 M.I.A. 823. 

9 

(5) Commenoemeat of limitatloa ia foredosuro-init 

In a forodoRuro-suit, the period of limitation is computed from the time when 
the mortgagee first becomes entitled to possession. 24 W.B. 488. 

» 

{Old Law.) 

lot XIV of 18BA, I. 1, OL 18 

(1) Where a mortgage-deed provided that, on defaultdn the payment of the mortgage- 

money within a certain time, the mortgaged property should be consider¬ 
ed ps absdntely sold to the mortgagee, and, after default, the mortgagee 
entered into possession but was subsequently dispossessed by the mort¬ 
gagor, a suit by the mortgagee in the nature of a foredoBure-snit 
against the mortgagor, brought more than twelve years after such dis- 

possession, was barred under-. 9 Bom. L.B.A.C. 58. ^ 

» 

(2) Where a san mortgagee obtained a personal decree against the mortgagor and tfae 

• attachment bf the mortgaged property in execution of the deeim waa 

raised at the instance of the purchaser thereof, in execution of a decree 
obtained by a third party agdnst the mortgagor, a suit the ton 
mortgage^to have hii debt satisfied out of the mortgaged property, BUt 
«. ;; brought within twdve years from the date of the mortgage or the 

* aalo, was barred. 8. B.L.B.A.C. 61, 

•• ‘ h 

1|B» A«t IX, lS7i:~ 

fgtt tor po ss ess io n by a mortgagee should be brought vridiia twdve yun 
ftfter possessiou became adverse to him. 0 G. 664 «7 C.L.B. 588. 
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kri, kvi XY of IWf (INDIAN act). 

136.—By a purchaser at a private Twelvt yUtn. When the vendor is 
8ale(i-) for possession of ira- first entitled to 

moveable property sold, possession.W 

when the vendor was out of 
possession at the date of the 
sale. 

(Old Acta.) 

■r • • 

[Art. 136 of A(st IX of 1871.—Samo as above. 

Act XIV of 18S9.’-~No correaponiing provision,'} 

(Votes) 


Scope of article. 


(I) Application of artlclos 186 ft 187 

These articles apply to suits broi:^bt by purchasers against third persons in pos¬ 
session of the land, in whose favour limitatioiTruhs against tne pur¬ 
chaser, in the same way as it would against the owner with whose 
rights the purchaser is clothed. 15 B. 261; 16 B. 722 (726). 


(2) Yonder:— 

« 

The expression—in this article means a vendor other than tho aubliou-purchas* 
or mentioned in art. 188. SI C. 681 (F.B.)88 C.W.N. 176; see also 15 
M. 381. 


(3) BuU by vendee from reTorsloner:— 

This article and art. Ill ought to bo read together. A suit by the assignee 

from a Hindu reversioner, who is not in possession at the date of the i 
assignment, v(ill not be barred, it it is brought within 12 years of the 
death of the widow. 8 C.W.N. 535 ; 802. 

(1) Salt by puFchaeer from exeoation-purehaaer 

If an execution-purchaser at a sale in execution of a decree, the judgipent- 
debtor being in possession at the date of the sole, is barred, a purobleer 
from him will be equally barred. 18 M. 144. 

• 

(5) BuU by uiiBnee of aaetion-parchaBer 

The article is inapplicable to a suit to recover possession by the astignee ot an 
auction-purchaser at a Court-sale, it beiug governed by art, 188, (he 
cause of action anting from the date of sale. 28 B. 246; 15 831. 

(6) BuU by vondee against vendor inbseqaently recovering pea stt st ld a 

Where a vendor was, at the time of sale, out of possestion ajofi subsequently re¬ 
covered possession, a suit by the vendee to recover passessiOn from the 
vvondot would be in time, if brought within twelve years- from (be date 
of the vendor's recovering possession, though mote than iwrive years % 
from tile date of sale, art. 144 and not this article applying to the cacbP 
12 C. 197. 
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&ot XY of 1877 (xirbiAir UKiiiTioir act). 

Scope of article.— 

(7) Yendor dlipeuened before Mle by Mm :- 

When the vendor was dispoBsessed by a third pcraon before the date of eale, a 
suit by the vendee for possesBion against the latter is not governed by 
thiR art., but by art. 142. 1C B. 343. 

(8) PundiMer inblBet to equitiee 

A suit by the purchaser of an equity of redemption is subject to the equities 
of the mortgagee as against the mortgagor-vendor. 13 A.W.N. 67. 

(9) Artlolei 1S6 ft 144 compared 

A suit by a vendee to recover possession from the vendor after the latter has 

. recovered possession of the property sold is not govoraod by this art., 

but by art. 144, the oanso of action arising from the date of recovery 
of poBsessicn. 13 B. 424 (428). 

(10) Poneidon of vendor after sale 

The possession of a vendor after the execution of a sale-deed by him is adverse 
to the purchaser. If the purchaser, therefore, does not bring his suit 
for poBsesnion within twelve years from the date of sale, he will be 
barred. Delay in registration of the sale-deed docs not stop the runn¬ 
ing of time. 11 C. 229. 

' Purchaaer at a private sale. ’ 

(1) Bait by purohaier, vendor boing out of poMeealon 

The article applies to a private purchaser from a person not in possession. 35 

B. 275-2 Bom. L.B. 1021. 

(2) PnrefaaM of right and tltlo of vendor 

A suit to obtain possession by a purchaser, by virtue of a sale of the vendor's 
right, title and interest conveyed under a private sale, is governed 
either by this article or art. 144. 2 A. 716. 

(8) Porehaeor of a ahare In Joint family property 

This article applies to the suit of a-from a Hharoi out of possession. 11 

C. 680. 

(4) Yonder ezdnded from peneuion vithln twelve years« • 

A purchaser, suing for possession, would be in time if he succeeds in showing 
' that his vendor’s exclusion from possession was within tvrelve years 

prior to suit. 23 A. 442. 

(5) Yondor’i vendor bting purehaser at Court-auction :~ 

In a suit for possession of a tenure by a purchaser, whose vendor purchased it 
at a private sale from a third person, who bought at an auction but 
* never had obtained possession, the period of limitation shonld be 
reckoned from the date when the first vendor ^flrst beoame en¬ 
titled to possession, i~e., when the sale was confirmed. Art. 136 applied 
to the case. 28 C. 40. But this case has been overruled ^ 81 C. 681 
(PfB,)s6 C.W.N. 476 (see Case No. 6 at bottom of p. 1018, infra). 
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When the vea^r le tint eattOett th poeaeeetoa * 

(1) YThen the curaie of action ariiei 

(o) A purchaser at a private sale cannot uonnt limitation from the date of bis 
purchase, as the cause of action is not prolonged by mere transfer of 
title. 4 W.R. 87 (89) (P.C.) 

(6) In a suit to recover possession by a purchaser at a private sale, limitation 
runs from the date of accrual of the vendor’s right to sue, and not from 
the date of the plaintiH’s purchase. S W.B. 176. 

(2) Vendor entitled^.under a deoree under appeal:-'- 

The limitation for a suit by a private purchaser of immoveable property, for 
possession, from a vendor (who was entitled, under a decree, against 
which an appeal is pending on date of solo) is twelve years, under 
either of the said articles from the date when vendor gets poBsossion. 

2 A. 718. 

See, further. Cases Nos. 6, 7 & 9 under the heading Bcopo of artiele and Nos. 

. . 2, 4 & 5 under the heading No. 1, anpra. 

137. —^Like suit by a purchaser Twelve yean. When the judgment- 

at a sale in execution of a debtor is first en- 

decree'’’when the judgment- . titled to posses-^ 

debtor was out of jiosses- sion.^*^ 

sion at the date of the sale. 

(Old Aota). 

[Art. 137, Act IX of 1871.—-All three cols, same as above, except that instead 

of the word ‘ judgment-debtor' in the present 
• article, there was the word * execution-debtor.' 

Ad XIV of \859.—No correaponding ttrorisim.J 

138. —By a purchaser of land at Twelve yean. The date of the fiale^^\ 

a sale in execution of a 
deoree for possession of the 
j purchased land, w]jen the 
judgment-debtor was in 
possession at the date of 
the sale. 

(Old Acts.) 

[Act IX of 1871, art. 138.— Col. 1—same as above, except that, instead of the 

words * when the judgment-debt^ was in pos- 
, session at tbe date of the sale' in the present 

article, there were the words, ' when he never 
has had possession.’ 

Ad XIV qf 18S9.—No conMfVKiing 
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• '“•i 

Scope of articles 137 & < 3 ^. 


{ly Regalar salt Ivy anotlon-parehsaer 

(o) An aaotion-purchaset at a sale in execution of a decree may bring a regular 
suit for posseseioni when it is shown that an attempt by him in exe« 
cotion-pioceodings to obtain possesion was unsuccessful. IS C. 169. 



(!■) Cf. 10 G.L.B. S58 & 3S W.B. 373, which held that a regular suit would 
not lie if no .attempt at all had been made by the putohreet to get pos¬ 
session in execiV^^ion for twelve years after the sale. 


(2). Iffeot of symbolleal posMsslont— 

{a) Symbolical possession, such as is ordinarily delivered by the Kaar by the 
sticking up of a bamboo or the like cannot save limitation. Injo^er 
to save limitation, a purchaser ought to take actual possession. If, in 
taking such poHsession, he is obstructea by any body, his remedy w by 
the application prenided for by art. 165 or by regular suit. 6 C. 381. 

^ (b) Symbolical possession given to a decree-holder is equivalent to actual pos- 
^ session us against the defendant-judgment-debtor. As against third 

parties, it is of no avail, b C. 58i (F.B.1-5 C.L.B. 548; 10 C. 998; 
10 M. 17. «!ecalso No. 8, infra. 


(N.B .)—The same principle applies also to an auction-purchaser, who obtains 
symbolical possession and then brings a regular suit for possession 
against the judgment-debtor. 16 C. 530 [applying 5 G. 584 (F.B.) and 
overmling 10 G. 403, which had held that a suit for actual possession 
by an auction-purchaser, who had obtained symbolical possession must 
be brought within 13 ye^rs from the date of sale.] 

(c) Such possession given by Gpurt in execution operates in point of law and 
fact as a complete transfer of possession from one party to the other. 
7 C. 418. 


(<2) Delivery of formal possession, in execution of a decree for possession, gives 
a cause of action, against a defendant, who remains in -occupation of 
the premises in spile of the decree and formal possession, enfoicible 
by means of a regular suit. 11 €.<98; 19 A. 499=17 A.W.N. Al, 

(e) Such a suit will be in time, if brought within 12 years from the date of the 

delivery of symbcdioai possession to the anction-purchaaer-plaiutifl. 
24 C. 716; 10 M. 63; 4 G.W.N. 297. 

(f) As between the judgment-debtor and his assigns on the one side and the 

judgmeht-oreditor or auction-purchaser or their assigns or hesia on tiia 
« other, symbolical possessoin is as good as actual possession. Wban 
the purchaser or his heir or assign is disturbed, in taking posaesrion 
or while in poBsession, he may bring a suit sgainlttbe judgment-debtor 
or his assign or heir within twelve years from the date of obtaining 
such symbolical possession. To such a case, art. 144 would af^y. 
35 B. 858 = 2 ^m. I,.R, 1780 ; 35 B. 275=2 Bom. 1091, 
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Irti, m ft 139] |i«t lY (INDIAN aot). 

k. 

Scope of aiticloo 137 * 

■ / ■■ 

(g) As agsinst the jodgment^sbtor, BTmbolisAl possession is os good as actual 

poesossion and will give a fresh starting point for a suit by the pur¬ 
chaser to obtain possession from him. It will not be so as i^ainst 
third parties niaimtng adversely to the Judgment-debtor. A suit, there¬ 
fore, against a third person, for possession, brought more than twdve 
years from the date of sale will bo barred. 10 B. 722; 19 B. 620. 

(h) Where, in exeution of a former decree, a person has only obtained symboli¬ 

cal posaessiou, he cun maintain a fresh suit for actual possession 
against the same defendants. 22 B. 667. 

(i) Delivery of formal possession, under S. 319, C.F. Code, can have no efiect as 

actual possession aa against a purchaser of the rights of the judgment- 
debtor, who has previously obtained actual possession. Such formal 
possession will be effective only as against the judgment-debtor. 21 
A.'269. 

(j) In a suit under S. 381, C.P. Code, by the auction-purchaser, who had ob¬ 

tained merely symbolical possession, the defendant in poBsession can 
odd to his own adverse possession that of his vendor, the judgment- 
debtor. 18 B. 37. 

(3) Deeraa-holdAr obtofning fomal poMMiiou* 

Formal possession given to a decree-holder in execution of his decree is suffi¬ 
cient to give him a fresh cause of action and he or his assigns may 
sue to recover possession at any time within twelve years from the 
time when such formal possession was given. It is immaterial that 
actual possession was not given. 4 C. 870= 4 C.L.B. 55. see also 
cases noted under 2 (b), supra, 

<4) Applianbility of artlela 187 f— 

(a) Art. 137 applios to an anction-purohaser of the rights of a judgment-debtor 
not in possession at thedateof the sole. 25B. 275=2 Bom. L.B. 1021. 

(5) Art. 148 and not article 137 applies to a suit for redemption of an usnCruo- 
tuary mortgage, when the plaintiff has acquired the mortgagor’s right 
by purchase at an execution-sale. 9 A.W.N. 185 cited in lRivaa’i 
Limitation, at 218. 

(6) j^plIeabUity of artlela iS3:~ * 

Article 138 applies to an aaotion-purchaser of the tights of a judgment-debtor 
in possession at the date of the sale. 25 B. 275=2 Bom. L«B, 1021. 

(6) ApplloiAlUty of artiela 188—PovahMar from antkm-pudMiaa< 

(a) The application of article 188 is not confined to the. aucldoitt-pnibhaear 
alqpe. It also applies to a person claiming through mi auctinn- 
purchaser, such as an assignee of his right. 15 1C. 881; 18 M, 14i; 
810. 681 (F.B.)=8 C.W.N. 4?6 (Overrufinp 28 C. 49); 28 B...848 
{disBgnfiHg from 8 W.B. 449). 
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Aot XY of 1877 (iHDUM hmitatioit act). [Arti. 187 A188 

Scope of articice 137 A 138 .—^concfaded.) 

(5) A suit tor pofisession, by an assignee of the rights of an auction-patohasei 
brought more than 12 years after the date of the auction-sale 'will be 
barred by art. 138, if he hod secured no sort of possossion, actual or 
iomtal, daring the interval. 2 A.W.N. 31. 

(7) Salt by anetloa-parehaier by avoiding an obstraetor:— 

A suit by an auction-purchaser—for possossion of the property by avoiding an 
obstmotor—a mortgagee from the judgment-debtor—^is governed by 
art. 138. 6 A, 75=3 A.W.N. 212. 

r 

(8) Init by daoNe-boIder-parehaser for possMsIon 

A deoreo-holder-auction-purchascr ought to obtain^ possession in execution- 
proceedings. A separate suit for possession against the judgment- 
debtor will be barred by s. 244, G.P.C. 26 M. 740. 

(9) Fallnra to loo—Extinguishment of title 

A person holding a title to real property (such as a purchaser at Court-auction), 
which he cannot reduce into possession without bringing a suit, must 
sue within the time prescribed by article 137. Otherwise, bis title will 
be extinguished. 7 A.W.N. 92. 

(10) SxMntion-pnrehaaer barred—Aiilgnee barred:— 

In a suit by the assignee of a purchaser at a Court-salo for possession, the pur¬ 
chaser not obtaining the sale-certificate and his application for the 
same being time-barred, the defendant sot up a title under a sale by 
the judgment-debtor executed more than three years after the Court- 
sale. Held, that the assignee was barred, since the exeoutiou-pur- 
chaser would be barred. 18 M. 144. 

m sale la execution of m decree.’ 

(1) tberliri lale 

A sheriff's sale on the original side of the High Court of Calcutta is not a sale in 
exeention of a decree. So, the purchaser’s title to possession dates 
from the date of the execution of a conveyance in his favour and not 
from the date of sale. 8 C. 79. 

(2) FaNbasar at a ravenne lala:— 

Where the right of a purchaser at a reipnue-sale is declared by a ddferee of 
Court as against the defaulter, a suit, brought by the purchaser against 
the defaulter’s tenants within twelve years of such declaration, will be 
in time, though the suit is brought more than twelve years from the 
date of sale. 2 M.L.J. 210. See, further, cases Nos. 7 (a) A 7 (b) 
under beading No. 3, infra. 

tt 

2.—* When the fudgmeat-debtor Is first entitled to possession.* 

(1) lait by obatraotad yurehaiar 

Where the purohaser at a Court-sale was put in formal ptasession only, a suit 
for possession by him or his representatives, against the obstructor 
^ will be iu time, if, within twelve years before the institution of the 
suit, the judgment-debtor had possession. 4 C. 316. 






Z—* Wtea iM0 Hnt 0b*»k»km.*--{wnm.) 

(2) Bolt by ftootipa-parehager of imdlyidadi righbife*'--i*“ ‘ ' ' 

.Jn.pvait for .pos^ion.by an aDolio^>patBh(UMf...^aa^vi4^ right*and inter- 
: < ■ aria of one of the membors of a Mahomediw family, the oauae of action 
ariBes frcon the date of the judgment'debtoc's rights to sue. 11 W.Bi 
29(P.0.) = iaM.i.A.'866*kLlB.75. 

.8) knit by ima auetlon-pordtiaMv agalnili aaothep ir- 

A suit by an aoction-puichaser for poBsessiou of iinnioveable property against 
another anction-ptirehaaer, brought more than twelve years after the 
tatter had obtained pbescsrion Of thg pfoperty,'is bwrred’by-lifhitation. 

. : 8 A.W.vN. 166. , . . 


(4) Balt by anotion-purchaser within twelve yean of hie obtaining poaeeiaion:— 

A unit brought by an auction-purchaser, who had obtained poMtession of the 
property through Court within twelve years .pseceeding. jthe suit, 
to recover actual possession thereof is not governed by art. 188 and 
is not barred. 12 B. 678. 


-(6> - Anetion-pnnhaeep*i enit against private pnnhasev 

A suit, for possession by an—auction-purchaser against a purchaser at a private 
sale frotn the judgment-debtor, instituted more than twelve years from 
the date the pdrohasier has obtained 'possession of the propblrty sold) is 
time-barred. 4 B. 89 * 

(6) Suit by purchaser of share of a eo-ewnor 

Where the purchaser of the share of a co-owner, sold in execution of a decree, 
brought a suit for partition and redemption of prior mortgages, more 
than twelve years after redemption by the purchaser at a private sale 
from all co-owners, the suit is barred, since the possession of the latter 
became Averse evw since tbeir redemption of the prior mortgages. 
20 B. 557. , ' 

(7) Suit by pnNhaier from an anerion-pnrehasep out of poHMsIeo 

This article renders maintainable a suit for possession bj the purchaser from 

4 V 

an auction-purchaser, who had''not obtained possession, in ezeention* 

' ■ ; proceedings. 9 C. 602. 

(8) Advom possession 

A purohaser, without possession, suing; twelve years after bis purchase, to 
. recover the property from an auction-puiehaaer thercoif, vidu> had ob-' 
tained possession through Court and dischjitged a mortgage eristing on 
... a portion of .the property, will be debarred, so fat as property not anb- 
} jeot to mortgage is oonoerned. 16 B. 197. 


J.—* The date of the sale,’ 

(ij |)nte of. wdOf oommoooement of time 

Where the jndgment-debtor is in possession of the land at the o| the sale, 
a suit by the aucriourpnohoseir tor poBsession of the land is governed - 
by article 188, the oani^ ^ action arising from the aetnri date of sate 
'and n6t from the date of the bondimation of the sale. 17 H. 89 =.4 
M.Ii.J.967. lf> 


viu 



\qU 

a.—* The date ei the eeh .'— (w»»o*«^)- 

(а) •! Mia,’* mmIbC sf :<- 

The wor^ <• the date of aale,** ia the atticle signify the date al tlw actual sale 
and not that of the confirmation of such sale. 14 C. 644. 

(8) rhran •< Data of aala ” In a. SM 1, G.P.Goda :- 

The-does not mean the date on which the sale is confirmed but the date 

on which the property is put up for sale and knocked down to the 
highest bidder. 29 C. 626=^6 C.W.N. 776. 

(4) •• Data af aala” In a. 1« of Bengal let VIII of 1118 

, The words-mean the date of ooiitinnatiou of sale and not the date on 

which the property is i>ut up for sale and knocked down to the highest 
bidder. 7 C.W.N. 552. 

(5) Tltla at anotlon-piiiehaaer nnder Civil Proeodnvo Cede 

An auction-pundiasor under the C. P. Code has a good equitable or inoohate 
title; such title is made absolute and relates biusk to the date of sale, 
when the sale is confirmed and the sale-certificate granted. 8 C.'W.N. 
589. 

(б) Wkon Itanltatloa for application for pouesalen bogina 

The period of limitation, for a purchaser at a Coturt-sale to apply for possession, 
commences from the grant to him of the certificate of sale. 17 B. 228. 

(7) Xevenne aale 

(a) In a suit by a purchaser at a rcveiiuo-salo, the period of limitation cannot, 

under any circumstances, be cakul.s.ted from a day anterior to the 
date of purchase. 4 C. lOS. 

(b) In a suit for possession by an auction-purohoser at a sale for arrears of 

revenue, the cause of action arise# from the date of the revenue sole. 
W.B. (1864), so. 

lOU Uw.} 

(а) Possession “ by proclamation of sale through the Sudder Atnetn'a Cotut," 

being only an imaginary possession, did not save limitation. 2 B.L. 

B. Ap. 29^24 W.B. 419 (Note). ^ 

* 

(б) Where a Zemindar purchased a putnee of certain lands in a sale for arrears 

of rent, i^suit by him to recover possession of the lands from a third 
person, in adverse possession thereof, bronght more than twelve years 
from the date of such adverse possession was barred. 8 W.B. 444. 

189.—By a landlord to recover Twelve yean. When the tenancy is 
poEfi^sion from a tenant. detemiined.(i) 

(<nd Aeti.) • 

[Act IX of 1871 art. 140Same as above. 

Aci XIV cf 1869:—No corrmponding jiroptnon.] 
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This utido will, as will be seen frstn the decisions noted below, be applicable 
only to those cases where the relationship between the plaintiff and 
defendant as landlord and tenant has come to an end. Such is the 
effect of Cola. 1 & 3 of this article read together : the first oolnmn 
indicating the nature of the anit oorared by the article, vii., a suit by a 
landlord to recover possession from a tenant, and the third column 
indicating the period of time wherefrom limitation has to be counted 
as against the landlord, which period is the determination of the 
tefiancy; in other words, the period^of time when the possession of the 
defendant, who was once the tenant of the plaintiff, begins to be 
adverse to the latter, is the starting point of limitation for his suit. 
Bo, in c\’ery cane to which this article is son^t to bo applied it will 
have to be seen whether the tenancy has determined. Section 111 of 
the Transfer of Property Art which enumetatm the vrays in whidi 
- a tenancy may be determined may bo referred to with advantage. 
Some of the r^ses noted below may, at the first Uush, appear to be 
irrelevant for the purposes of this article; but they are noted hera be¬ 
cause they bear on the question of the ' determination of tenancy.' 


Scope of article. 

(1) Tmaat holding over• 

(a) This article applies to cases where the tenancy has determined, (t.e.) to 
oaseR in which there has been a cesflation of the relationship of land¬ 
lord and tenant. A tenant holding over after the termination of the 
fixed period of the lease is one by sufferance; there is no privity be¬ 
tween him and the landlord. A suit, therefore, against such a person, ^ 
will be barred unless brought within twelve years of the teminetion of 
the fixed period of lease. Per Jkkkikb, c.j. —34 B. 504 (508)=3 Bom. 
L.R. 491. • 

Per Candy, -t. —^The possession of such a tenant is wrongful and time begins 
against the landlord from the expiry of the period of the lease for the 
fixed period. Ibid. 

Compare 8 M. 424 A 18 B. 256. 


(b) Time runs against ajandlord when the period of a fixed lease expiteh and 
not at some indeterminate date after that period. 33 B. 898. 


(c) This article can only apply where the tenancy is proved to have detennined 
and can have no application to a ease where it is not totminable. 37 
B. 515 (544). 


(3) Hein of ure-toBUit holding over• 

(a) Where the heirs of a tenant for life continue in possession,^iftelr demise of 
the life-tenant, without accepting a fresh lease and without paying 
rOht, their possession would not be adverse but pennUuve until they 
expressly set up a title of ownership in the property. The landlord's 
suit to eject, in sutdi a case, wonM not be governed by this article, 

B. 266. 



* V ^ ‘ 

Scope of ai|[tklffj—(otkcMAsd), 

r-'.. ■ 'i^) -Wbere, niter tho death of a tenant-at-viU.liu heirs coni^naed to remain in 

f • the house ocoupied l^.him, such ODoapat^on by the heirs oouU not be 

r- ■ adverse to the landlord in the absenoe of proof to that effect and e euit 

• for possession of the house was govemed by S. 1, ch 12 of Act XIY of 
t . • 1869. 4 Bom. H.C.A.G. 155. 

ip Tdaaiit imlding over after determination of lease 

Wiiere aftw the determination of a lease for a certain potiod, the tenant does 
' ' ' nc^ pay rent to the landlord, or there is no such assnit by the landlord 

as to constitute r tenanoy under S. 116 of the Transfer of Property 
Act, the tenanoy is deterihined and the tenant’s ^ssession beoomes 
.' adverse; and a suit for ejectment must be brought within twelve years 

from th^ date of the determination of the tenancy^ 1 A.L.J. 201. 

I V ’ • ’ 

(4) Possession irf tsnant holding over—Barden of proof:— 

• (a) If a tMiant for a fixed period holds over, time does not begin to run against 

; the landlord until the tenanoy by sufferance has been determined. It 
is for the tmant to show that the determination of the tenancy at 
snfferenoe took place more than twelve years before suit. 8 M. 424 ; 
21 M. 153 (160). 

(6) Cases of tenures permanent in their nature and not determinable by notice 
are not governed by this article. 9 C. 411 = 11 C.L.B. 606i 

(5) ' Suit for possesiion- ott allegaUon of permlssiTe occupation:— 

When plaintiff sued for possession from defendants on the allegation that 
defendants had been in permissive occupation of certain premises with* 
out the payment of any rent for more than 12 years before suit and 
defendants set up a gift from plaintiff’s father, and they had not 
acknowledged plaintiff's title within 12 years prior to suit, plaintiff's 
suit was hold to be barred under ar^. 142, this article being held not 
applicable to the case. 5 C. 679 =5 G.L.B. 527. 

.(6), Tonut holding over. 

(a) A landlord may, in the absence of consent on his part or tbe creation of a 
new tenancy, treat a tenant holding over after the expiry of the term of 
the tenancy as a trespasser. 15 W.B. 18S. 

'■(6) Whete a 'tenant is holding over and no i^w tenanoy is oroatod either by 
receipt of rent or in any other way, the Zemindar is entitled to evict 
. him without the intervention of a Court. 25 W.B. 201. 

,(7) ^Itloh of tenant holding over t— 

A tenant holding over after the termination of a tenancy for a fixed period 
is in the same position as one holding without a pnttah. Neither of 
such tenants can be ejected without a notice to quit. 7 C. 710. 

l«tt bp-landlord against tenant—Whon eanio of action arises!'- 

.. ' In a suit landlord for poHsessinn against his tenant, 4he cause of aotion 

. -arises from the data of the determination of the tenanoy and there 
'■ oon he no adverse possession so long as the tenanoy oontinnes. 8W. 

^ B. 65. 
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/~«When m tamncy !$ 

(1) Betenubifttlea Kalkanam laase;— 

A kitikainam lea^e in Malabnt, is a lease lot aa lodlflaito period and it dc«s not 
■ determine oii the expiration ol twelve yean from the date of the lease, 
the customary law of Malabar not doteramining the lease at the expir* 

■ ■ ation of twelve years, although it protects Idto tenant from redemption 
or ejectment until the expiry of twelve years from the date of the lease. 

35 M. 152. 

. ... - , ,, 

(3| Detanalaaltoii of Intennedlate holder’s rights 

, ’ Where a.tenaut is legally in possession paying rent, whether as a lyot or as the 
' holder of an intermediate toimre, his right of possession must be legal* 
ly determined before a suit for possession is brought by tho landlord. 

13 W.H. 267 = 4B.L.H. Ap. 86. ■' 

A.—Caaea of forfeiture. 

(1) Bemedy of landlord claiming by forfeiture of tenaney:— 

Where a tenant denies a landlord’s title and where the landlord claims that the 
tenancy has been forfeited, his remedy is by a suit for ojeoting the ten¬ 
ant on tho ground that the tenancy has determined and not by a suit 
on title as owner. 13 M.L.J. 175. 

(2) Denial of title—Forfeiture—Notice to quit:— 

A tenant, merely repudiating the particular holding attributed to him but not 
questioning the landlord's right to receive rent, docs not forfeit hia 
tenure. Such a tenant can only be ejected after notice to quit. 18 C. 
218. 

(3) Tenant’i attornment to n itmnger 

■ A—-is not an aS8ot|ion of possession adverse to the lessor so as to put an 

end to the relationship of landlord and tenant. 15 C. 527. 

(1), Permnneat lease—Denial of title—Forfoltare 

Even a permanent lease is liable to forfeiture on account of the denial by the 
lessee of the landlord's title. 24 G. 140. 

(6)- Effect oif denial of laadlord'e title In previoni rent-^nlt 

, t* • , ^ ■ ■■ 

‘ The rule that a denial of a relationship of landloid and tenant does n<4 entail n 
forfeiture does not apply when such denial is given effect to a de* 
cree of Court. If, in a previous suit, fof rent, the tenant hed deirild 
the title of tho landlord and the latter Inrings .a suit for hluu yosBeeston,. 
such suit will lie maintainable. 2 G.W.N. 765. 

(6) Oeenpaney ryot—Denial of landlord'e title—Forefritnre i— ' ^ 

An occupancy ryot, by denying his landlord’s title, forfoitB hissNSonpan^ r^jhts 
and renders himself liable to eviction. 6 C. 136. 

(7) Mottee to quit—Forfeiture—Denlnl of title t— 

(a) Before the Bengal Tenancy Act became law denial by a tenant of to 
^ landlo^’e,title created a for|eit\ire. 6 G. 65; 10 C. 11; 17 C. 106. ^ 
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Jkst llt ibf 1S77 (rabuK limitajtioh act). 

l,—*Wb§a tie teatuicy Is deteraiab^,*-^(contimed). 

A.—Cases of forfeiture.—feondtulMZ). 

(b) Where a forfeiture was oomplelod before the Bengal Tenanoy Act, and a 
suit is brought for ejectment after that Act came into force, tiie ten¬ 
ant cannot seek the protection against forfeiture afforded by that Act. 
17 C. 196. 

(8) notice to quit—Denial of landlord’s title:— 

A tenant denying a landlord's title forfeits his right to a notice to quit. The 
denial must be befure suit by the landlord to eject. The setting up of 
> a Mulgeni right is not such a disclaimer of title. 17 M. 218. 

(9) notice to quit unneeMsavy la eases of forfeiture 

Under the general law, a tenant incurring a forfeiture by denying the title 
of the landlord may be ejected without a notice to quit. 20 C. 101. 

B.—Surrender of lease. • 

(1) Surrender of lease:— 

(a) The tenures of pulnidara or other permanent intermediate holders cannot 

be put an end to by their relinquishment even after notice to the land¬ 
lord. 9 G. 671. • 

(b) A Zemindar accepting such relinquishment is not in a bettor position than 

the assignee of the tenure-holder. If adverse possession had been 
acquired by a third person against the tonure-holder, the Zemindar 
would be affected by such adverse possession in the same way as the 
tenure-holder would be. 26 C. 460. 

(2) Effect of surrender 

The surrender, by a tenant, of his interest foe a term to the landlord cannot 
determine the interest of his under-tenant. 10 W.B. 384. 

(8) Leisee’s tokinff penuenent lease tantamount to surrender of original lease 

If, during tHo continuanoe of a lease for a fixed term, the lessee takes a perma¬ 
nent lease from the landlord, this would operate in law, as a surrender 
of the original lease. But if the landlord repudiates the subsequent 
perpetual lease, such repudiation wilj have the effect of nullifyi^ the 
' surrender. 15 M. 166 (168). 

(4) Wrongful surrender to OevenmMit 

The wrongful surrender of an Inam to the Government by the Znamdars can¬ 
not alter the nature of the relationship between a sub-alienee from an 
Inamdar and his lessee. 18 B. 250. 

* C.—Notice to quit. 

t'i) Veamy hov detemlned:— • 

-'(a) It is optional with a landlord to determine or not a tenancy from year (o 
year. Mere setting up, on the part of the tenant, of a permanent right 
of occupancy or repudiation by the landlord’s title to the knowledge 
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/—* Wb0tt the ieamney la deiermhaed* (conKnuwi). 

C.—Notice to quit— 

tWa landlord cannot have the offoot of determination of a tenanoy. A 
tenancy can bo determined only by the landUurd's evincing an inten¬ 
tion to determine it (*.«.) of hie intention to exercise his option. 24 
H. 246 (251). 

(6) To terminate a tenancy, the tenant must have knowledge of the notice to 
quit and a mere advertisement In a newspaper cannot constitute such 
.^^otice, nor can such an advertisement entitle the tenant to set up an 
adverse possession as against the landlord. 7 B. 474. 

(c) A notice to quit, by means of a registered letter, sent by post and returned 
with an endorsement by the Postal peon or officer to the effect that 
the adressee refused to accept it was htld sufficiently served for the 
purpose of terminating the tenancy. 15 C. 681. 

(2) VotiM to quit—fLaanal tenaBoyi— 

(a) An annual tenancy can only be determined by a notice to quit at the end 
of the year of the tenancy. 6 C.W.N, 69. 

(5) A tenant holding under a kabuliyat with ‘ an annual rent reserved is 
entitled to six months’ notice expiring at the end of a year of the 
tenancy before he can be ejected. *24 G. 720. 

(3) Motioe to quit—lults niidar Bengal Tenancy Aet^- 

(a) A suit to eject an undet-raiyaf cannot be maintained without a notice 
to quit; the suit itself cannot be regarded as a notice. 2 G.W.N. 
288 ; 6 C.W.B. 69. 

(5) There is no rule requiring that a notice to quit in cases under the Bengal 
Tenancy Act f^ould be served through Court. It is enough if it is 
served in the xftuiner provided by the Civil Procedure Code for service 
of notices. 3 C.W.N. 215. 

A.-sent by poet is bad in law and a suit based upon such a notice 

will be liable to dismissal. 27 C. 774. 


(4) Motlee to qnifc—foito under the Transfer ef Property let^- 

.j {a) Where a notice addressed to all the joint tenants living in commenBaUty j 
was handed over to one of them and he signed an acknowledgment ^ 
thereon, the service was held sufficient.^ 4 C.W.N. 572. 

(b) A notice not giving clear 15 days will be bad. Service of notice -throi^h 

the Post Office, provided it is proved that the Post peon famdft rBd the a 
same to the party or his servant or to one of his family, is sufficient. ^ 
4C.W.N.790 ; 28G. 118. • 

(6) Rotke to qnlt—Ivietion ef nndor-ryet—DealiU of title 

An undsB-iyot is not lialde to eviction, without notice, notwithstanding the fact 
that he denies the landlord’s title, because, in all cases, governed by the 
Bengal Tenancy Act, a ryot does not incur forfeiture 1^ denying^jOtte* 
landlord's title. 20 C. 101. 
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I- * yn§B the teatuH^ If dBt9rmti^,^*-'^»n&in»e^. 

C.-Notlce to <pilt.-(con«^<«I^> 

(6) Vetlef to foit—BffBniptirn of lenrlee londi 

k bolduig of Ittudb (grontod foe Amiceb) without tsndeting the Berrioes, foe 
moce thnn twelve jeOTb, does not logitinaaitely load to the infecenoe 
that the tenure it of a pemunent diaiaetec; hut the gcautor caimoti 
in auch oabes, lesume the lands without {pwing a ptopec notice to quit. 

99 c. gas. 

(T) lloliee to fintt—IHselaimer during inlt 

, A diadaimee of the landloid’e title for the firat time during the Miit by the 
landlord for ejeotment doet not disentitle tho'tenant to notice to quit. 
17 M. 918 (919); 15 II. 19d. 

(8) Motiee to quit, luttcienoy of 

A suit for ejectment is itself a notice to qiut Sa G. 200. 

Bat this mle would not be applicable to nnits for ejectment under the Bengal 
Tenancy Act. 2 G.W.N. 938 ; 6 C.W.N. 69. 

(9) Botlee to quit—Ooeopant lleensM : ■■ 

Ko notice to quit was necewary to evict a person, who was allowed to occupy the 
lands of village mirasdars in consideration of hia doing the village 
blackunith's work and who defaulted to do tho service, IG M. 97 ; 
Cf. 4 C. 67. 

D.—Adverse possession of tenant. 

(1) Whan permiHive possession becomes adverse 

(a) The permissive pobsehsion of land by an occupant becomes advetae from 

the date of tho denial of tho owner's title. 12 W.B. 167. 

(5) Where, by an agreement, a tenancy or fi^Qaissive occupation of certain im¬ 
moveable property was to end on a certain date, limitation b^ns to 
run only from that date and not from the date qt the execution of the 
agreement. 28 B. 288. 

(2) Tananey astobllslied vlthla the statutory period 

Where the relaUonslup of landlord and tenant ie ei^ablisbed within isralKe years 
piior to the suit, the tenant cannot set up the statute of limitatqps as 
. a bar to the suit by the landlord. 21PW.B. 50. 

(8) Visa of tonaaey and limitation In the alternatiYe 

(o) A tenant may plead tenancy and limitation in the alternative. 7 C.W.N. 
294. 

(b) Where a plaintiff denies the permanent tenancy set up by the defendant 

and sues th rocover pobsesuon of the land, Md that the defendant can 
> set up the pica of tenancy and, at (he same time, roly on the statute,of 
limitatioDS. 7 B. 96. 

(c) In a suit for pobsebsion bronght as^nsl a tenant, wrhols really a trespass¬ 

er, the defendant docs not, by merely ailing himself to he a tenant, 
preolodo himself from setting upbmitation. 21 W.B. 70 (F.B<)«12 
B.L.B. 974. 
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/—* When the temiacy is tletermiii0in*^<»ntiniuid), 

D.—Advene ponenlon of tenant*— 

(d) A tenant nuiy, wliilo admitting the title of the landlord and trying rent to 
' him, set up advursu possession of a partial interest so as to defeat the 

landloi-d's right to ojeot him. lie may plead that the tenure on which 
ho holds is such as to disentitle the landlord to eject him. ‘2111. 509 
(516). 

(r) A tenant from year to year or for a term of years or os mortgagee, cannot, 
-wf hy setting up, during the oontinuauoo of sueh relation, any title ad> 
verse to that of the landlord or mortgagor, acquire by the operation of 
tlie law of limitation, title as owner. In the case of a mortgage, the 
title of the mortgagor will be extinguished aftor the expiration of tho 
period prescribed for the redciniition of tho mortgage, and in the c.-ise 
. of a lease, the landlord’s title c.^n be extinguished only at the expir¬ 
ation of the pieriod iiruscribcd by this article. '25 M. 507 —1‘2 M.1..<1. 
119. 

(4) Contract ori|{in of potsetiion—Mo adverse possession 

So long as a contract, express or impliod, subsists between the parties in and 
out of posso.ssiun, to which tho possession may he referred .'is legal and 
proper, it cannot be pronounced adverse just as, in the c.'ise cl a tenant, 
mere non-payment of rent for more than twelve years cannot make his 
possession adverse as against the landlord. 7 13. 64. 

(5) PoBsesslon under invalid grant from strangers:— 

The possession of a person, claiming under an invalid grant from a stranger, is 
not the possession of the lessee of the owner. It is adverse to the 
real owner from the moment it commences. Such possession, if it 
continues for mofe than 12 years, will give a .statutory title to . the 
possessor againin|||1dl6 owner. >1 C. 627. 

(6) Defendant entering under tfmporary leases:— 

A suit for possession of property, Instituted within 12 years from the date the 
plaintiff had knowledge of the adverse title sot up by the defendants, 
who had entered into it under temporary leases since determined, was 
within time. 12 B.L.B. 286 (Note). 

^ ■ 

(7) Commencement of advors# possession—Tenant setting up permanent tenure: 

Where an ordinary tenant sets up a permanent tenancy to the knowledge of the 
landlord and the latter does not take any steps to eject suoh 
for more than twelve years, the tenants acquire a permanent tenancy 
right by prescription and the landlord’s title to eject will be barred, 
uotwithstandmg tho fact of his receipt of gent throughout. In ip i qh 
cases, adverse possession commences from the moment the permanent 
tenancy is set up to the knowledge of the landlord. 11C. S28. 

(8) Intemadlatelioldeni pleading limitation against landlord:— 

Intermediate holders claiming as mokurrurree lessees, can plead limitation 
against their landlord. 15 WJEU 232. 
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l.—*Wiiifi the temuiey It ifeltmlMtf.*—(continuiNl). 
D.~Xdverse potseaston of tenant. — (eontintiedj. 

(9) PoHtMion nadte tNipatuv :— 

PoRfiessioa of peiHous cltuming under a trespasser is adverse to the real ovrner 
from the moment such possession commences. 18 M. 4C7. 

(10) AtMrtloa of advene title—Knovledde of landlord 

The assertion of an adverse title by the tenant must be mode to the knowledge 
of the landlord. 9 11. 419. 

(11) »Hotiee of elaln of perpetual tenancy 

A mere notice, by a person bolding for his life that, be claimed to be bolding 
on a perpetual or hereditary tenure, would not make his possossion 
adverse so os to bar n suit for possession by the landlord after the ex< 
piration of the life-tenancy. ‘27 G. 15C (P.G.) = 2G I.A. SIC. 

(19) Iaamdar*e edit In ejectment—Bubsletenee of mlrasi tenure 

Where an Inamdar sues to eject defendant as a trespasser and the latter assorts 
that he is (and the Court finds him to lie) a Mirasidar, and the mirasi 
tenure is still subsisting, the Inamdar cannot succeed in the suit. 19 
B. 138. 

it 

(13) Tenant's aoquleltion of ponnanent right of oeoupaney by preseriptloa:— 

(aj Where a tenant, alleging a perpetual tenancy, successfully resists the land¬ 
lord’s attempt to dispossess him for moro than 12 years, a suit by the 
landlord for ejectment of the tenant would be barred. 31 B. 509. 

(b) Where a tenant is allowed by the landlord to assert the ^-alidity of an in¬ 

valid lease for more than 19 years, the landlord would be debarred 
from questioning the right of the tenant to hold under its terms. SI 
B. 509. 

t 

(c) If a yearly tenant continues in occupation of premises let after the determin- 

ation of the tenancy, he does so as a trespasser; and if he continues 
paying rent, eetth^ up a permanent right of oocnpancy for more than 
twelve years, he acquires, as against the landlord, a permanent right of 
occupancy by prescription. 36 M, ^5. (Compare 25 M. 5G7 at^. SIS 
& 91 B. 509). 

(14) Pe.ymeui ef vent to 'biird party 

A disobedience by the tenant, known to the landlord and aoeompanied by pay- 
mmt of rent to a third party, does not—at any rate, as long as the term 
of the tenancy lasts—make the tenant's possession adverse. 91 M. 163 
. (160). 

. af payment ef renevnl-fee^ 

, \ Where a renewal-fee is paid by a tenant and the landlord' agrees to demise the 

land <ai kanom and the tenant continnesin posseesion, the landlord 
‘ will not be entitled to eject him (the tenant). 21 M, 291. 
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(16) Tenaat's lutllatoFal aet, effeot of 

The tmilaterol act ol a tenant cannot alter the ohataoter of his title and make 
his posaossiou adverse to the landlord. 186 P.B. 1888. 

(17) Monthly or yearly tenancy—Whoa limitation mna against landlord:— 

Tenancy of a dwelling-house will, in the absence of evidence to the contrary, bo 
presumed to be one from month to month; and unless and until such 
tenancy is legally determined as provided by S. Ill of the Transfer of 
Property Act, limitation would not run against tho landlord. 36 M. 
488: 36 M. 507. 

(18) Suit for ^oYory of land granted by a preceding ghatval 

A suit by a succeeding ffhatival to resume land granted by his predecessor on 
permanent tenure, must be brought within twelve years after his suc¬ 
cession to tho estate. Otherwise, it will bo barred under art. 144. 9 C. 
411. Cf. 13 G. 484 (493) := 13 I.A. 188 (P.C.)- 

(19) Protection of non-occupancy ryoti:— 

Non-occupancy ryots settled on lands by a trespasser are protected from eject¬ 
ment, as trespassers, by tho true owyer, under the Bengal Tenancy Act, 
tlio latter having obtained possession from the trespasser in execution 
of a decree obtained against the trospasser. 30 G. 708 (F.B.). 

( 20 ) Encroachment by tenant enures for benefit of landlord 

hSncroacbmentB, made by a tenant on a third person's land during the continu¬ 
ance of the tenancy, enure for tho benefit of tho landlord, so that, 
if a tenant acquitos, by adverse possession, a title to land as against a 
third person, such acquisition will benefit the landlord. 10 C. 830. 
Cf. 28 W.R. 24?! 

E.—Payment of rent—Proof of tenancy. 

Payment of rent proves the relation of landlord and tenant; and where such 
relationship exists, there can be no question of limitation.. 35 W. 
B. CC. 

# 

P.—Bffeet of non-payment of rent. 

(1) finmt of pattnh by Oovemment^ 

Non-payment of rent for over twelve years and the grant of a pUttah by Govern^' 
ment to the defendant-tenant, the Government not et^wilng .ahy 
interest adverse to the landlord, were held to create no posaMcioii in 
defendant adverse to the landlord-plaintifii. 8 M. 118 (fidldHpinff 4 C. 
814). , 

(3) Hen-pnymen| of nmt no ndYCMC posMsclon 

(o) hfere non-payment of rent for over 13 yean does not give an occupanoy-tent^t 
an independent title to land, when he acknowledges the title of a . 
lord, 4 C, 661. ? 
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F.—Effect of nofi-i»yinent of rent.—(rmcltided). 

(b) Meie non-paymunt of rout, though for over l‘i years, is no proof of tho dotcr- 

mination of the relationship of landlord and tenant when such relation¬ 
ship has onuc been proved to exist. A tenant contending that the 
relationship has ceased ought to prove tho fact aihnnatively. 4 C. 
814. 

(c) Tho mere non-payment of rent cannot uonstitutc adverse possession. 6 W.K. 

218; 2 A. 517 (P.^); 7 B. 40; 13. 419. 

> (4) Tho non-payinont of rent to tho landlord and. p-ayment of kLst to tho 
Government treating the land as khalsa cannot make tho tenant's 
possession adverse. 18 B. 250. 

(e) Where the defendant had recognised tho proprietary right of tho plaintiff, 
tho subsequent non-payment of the duos to the latter or tho repudi¬ 
ation of his title will not determine the relationship of landlord and 
tenant, unless the plaintiff had arquiesced in the act of repudiation. 
18 P.R. 1888. 

(3) Reftiiftl to pay rent:— 

Refusal to pay rent to the rightful owner, coupled with a payment to another, 
is a virtual dispossession of the rightful owner. 18 B. 51 at p. 58. 

(4) Payment of rent to plaintiff’s vendor saving limitation 

In a suit for possession of land with nieane profits, the payment, by bhc defend¬ 
ants, of a i>art of the profits to pl.iintiff's vendors within twelve years 
prior to the suit w’as held suificient^to save limitation. 21 W.R. 180. 

(5) Admission of tenancy—No adverse possessloib 

^Vhere there is nn admission of tenancy and no finding to the contrary, there 

con be no adverse possession, even though the plaintiff has not had 

khas possession for twelve years. 24 W.R. 113. 

(6) Tenant rendering himself liable to ejectment :— 

A tenant refusing to render services incidentid to his holding is liable to eject¬ 
ment. 4 0. r>7. • 

a 

Q.—L4indlord*5 suit against trespassers. 

(1) Landlord’s rights to sue trespassers:— 

(a) A landlord canuot sue to eject a trespasser on land leased, as long os the 

lease is sufisisting and valid. He can do so only after the expiry of the 

• lease. 8 W.R. (C.R.) 55 at p. 58; 21 M. 288. 

{b) Though a landlord cannot, so long as a tenancy oonti^es, sue for hhag 

'' poss(.ssion of lands trespassed upon by a third persdn, he can, when his 

title is in jeopardy, bring a suit for a declaration of his title as against 
* ^ the trespasser. 10 C. 1076. 
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/.—‘H'fteii tbc teeuatcy is i!etermii^^<»nti»ued). 

0<—Landlord’s suit against trespas5ers«-*-(co»c2ud«2). 

(c) Whore land, while it is in the poHseaaion of a lessee, is tiospassed upon by 
a trespasser, adverse possession against the landlord uommonccs only 
on the expiry of the lease, and not from the date of the trespass. The 
landlord may site the trospasHcr in ejectment, within twelve years from 
the expiry of the leiiso. 10 C. 577. 

(2) Disposseufon of Ijaradar of lessee—Adverse possession against lessor:— 

Possession of a trespasser during the currenSy of an ijara lotisc is not adverse 
to the landlord, adverse possession against whom connnencos only on 
tbc expiration of the ijara lease, 13 G. 101. 

(3) Sait for lands wherefrom tenants are dispossessed 

If land bo in possession of ordinary loiiauts of the plaintiff, and if they were 
paying rent to the defendant, the latter’s ijossessioii will 1x3 adverse to 
the plaintiff, and he must sue for possession within twelve years. If 
the tenants had been paying rent to thi; plaintiff up to a iwriod within 
twelve years before suit, the suit will not bo barred. If the land had 
been in possession of the plaintiff's ijaradars for a ffxtxl period, and if 
the were dispossessed, the.cause of action for the plaintiff 

would arise only on the determination of the ijara. 1 C.W.N. 21G. 

(4) Zemindar’s reversionary interest 

Ill the case of a or other pennamuit tenure., the Zemindar retains what 
uiiiy be called the ‘ reversion of the proprietary interest ’:—Ver Lukm 
Hubuoosk in 15 C. 756 (at p. 760)-15 I. A 97 (P.C.) died in Mitra’s 
Limitation, at p^1024. 

• 

H.—Burden of proof. 

(1) Burden of proof—Determination of tenancy- 

(ri) Where the relation of landlord and tenant is shown to have existed at one 
time, it lies upon the defendant-tenant to show that the relationship 
was put an end to more tlian twelve lears before suit. 3 SI. 118. 

(5) If a tenant, sued by his landlord, wore to sot up limitation, it is for him to 
show, even in cases in w'hich he is a tenant by sufferance, that the ten* 
ancy was determined more than twelve years before snib. 8 M, 134; 
21 M. 153 (160). 

(c) Li a .suit for ejectment by the landlord, ho must show that the tenancy has 

ceased to exist, cither by the expiry of theiierm of the lease or by ser¬ 
vice of notice. 25 W.B. 56. , 

(d) Wher^ the plaintiff proves that the commencement of the defendant’s 

possession was as tenant, it is for the defendant, who pleads limitatin, 
to show when the nature of his possession was changed and how itoe* 
came adverse, 12 W.B. 250, 
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the tenancy ta tf«<«rniil»rf.'-fa»iclttdcd;. 

H.-Burden of proof. -fconcltided.) 

( 2 ) Borden of proof—Denial of tenancy 

(<() Whcee a pliUittill sues to eject defendant on the allegation that the latter 
it a tenant, and the latter douios the tenancy, the former must prove 
that ho (plaiiitii!) had boon in posaession within twelve years prior to 
suit. 24 A. 00. 

(6) Whore, in a suit to recover possession of land on the allegation that defend¬ 
ant was toniint, the defendant pleads adverse possession, and it is proved 
■ that the defendant admitted the plaintifl's ownership of the land up 

to a certain period, it will he upon the defendant to show when the 
adyersu possession under art. 144 commenced or when nndet this 
article his tenancy deterniined. 2G B. 442 = 4 Bom. L.R. 99. 

(c) Where the defendant admits llic tenancy bat sets up an adverse title, ho 

must show that he has been holding adversely to the knowledge of the 
plaintiff for more than the statutory period. 110 F.B. 1881. 

(d) The {xffiseasion of a terant-at-\vi11 of land subject to paynient of quit-rent 

does not become adverse to the landlord as long as the former conti¬ 
nues to pay the quit-rent; adverse possession will commence when the 
tenant actively idjserts the claim of aperpetual tenant. 18B. 507 (512). 

140 —By a remaiijiler-iuaiij u ro- Twelve years. When liis estate falls 
versi<>iier(i) (other tliaii ti into possossionO'*). 

landlord)(2), or a devisee, 
for p 08 sessi(ni of iiiunovc- , 

able property. , 

(Old Aets). 

[Art. 140 of Act IX of 1871.—Sniue us aliovu 
Act XIV irf 1859.—No corresponding provision.'] 

(ITotas) 

Scope of article. 

|1) lot XIY of 1859—Conil^asted with this article:— 

The words ' cause of action ' in Act XIV of 1859 referred not to a new cause of 
action aootuing to the reversionary heir personally, but to the oaaSe 
of action*which accrued to the heir or representative, for the time- 
, . , being, of the deceased. 9 W.ll. 505 (F.B.}=B.L.A. Sup. Vol. 1008. 

♦ ,V 

But under this article and art. 141, the cause of action to t|j^ rm’eruonary heir 
aoorues only when the estate falls into possession, 0.e.) at a time when 
} ^ he becomes entitled to take possession by the death of the tenant for 

■ ■ life Ac. 
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Art. 1I9J Aot Xt of it^7 (indiam acv)*^ - 

5copo of article—fcowulHdMt). 

(2) Suit by define :— 

Suit by a doviscD to Yocovor posttossiou of hooloTcable ptoperty and lot a 
.declaratiou that an alleged adoption, in virtue of which defendant was 
in poBHcssion, was invalid or never took place ia governed by this arti¬ 
cle and not by art. 118, the prayer for dedaration beiii" Bulwervicnt or 
anxiliaty only to the prayer for posBCSsion. 21 B. 159. 

(3) Claim must be under Independant title:— 

Both the artietbs 140 & 141 refer to suits by persons claiming under an indc- 
poudeut title. Per Wilbok, j. 

Hence art. 141 did not apply to a suit by a Mahomedan for the recovery of the 
share of his mother, of which she was never in iiossesgion. 12 (’. 5fB. 

(4) Applicability of article 

Suit brought by an adopted son to set aside an alienation made by bis adoptive 
mother more than 12 years before the date of suit but less than 12 
years from the date of adoption, is not barred, whotlier this article or 
144 applied to the case. 19 B. 809. 

(5) Eevemioner coming* In after Hindu widow 

A suit for possession of Immoreabtc property by a reversioner entitled to it on 
the death of a llindn widow, is not governed by this article, but by 
art. 141, the cause of action arising from the death of the vkidow. 14 
A. 156 (F.B.) ; 23 A. 448 & 25 A. 435. 

(6) Bnit when estate has fallen Into possession 

Where an estate has fallen into possession, a suit to recover possession thereof 
by a person entitled thereto is governed by this article. 21 B. 2G0 
(281). 

!.—*Remalndet>man, a reversioner or devisee.' 

(1) Meaning of tiie terms 

The terms ' remainderman/ ' reversioner ’ and ' devisee' used in ibis article 
are probably ns^ os techinical terms of the Knglisli law (155 P.B. of 
1883; 48 P.B. 1885 & IIG P.B. 1900) cited in Uivaz on Limitation at 

p. 222. 

( 2 ) Bolt by assignees of devisee 

Where a vrill gave certain property to the daughter of the testator for life and 
then to her issue, a suit by the assignees of one of the sons of the 
daughter alt^the latter’s death for recovery of the property from a 
j^ierson who purchased the same in execution of a decrae obtained 
.against the daughter within 12 years of the death of the dangbtor waa 
Jufld goveraed by this article or art. 14$ and to be in time. 6 O.C, 
305 (321). 

(3) Property alienated by Hindu window—Adopted son's rights 

If a Hindu widow fu possession of her dcoeased* husband’s estate alimuttes 
a portion of it and thou makes an adoption and if |he alienation be 
not for a necessary purpose, the property alienated would vast in the 
i^opted son as a vested remainder to fall into possession at the d«”t rb 
, of the widow. ^ 

The adopted son’s cause of action would arise at the death of the widow. /B6' 
M. 148. 



lOlU) Act Hit oi 1677 (iNDUN LlMH'Al'IOK AC't). [Aft. 140 

2. -* other than a landlord, * 

(1) Meuing of the expresilon 

The expression ' other than a landlord ' means other than a landlord as such 
suing his tenaut. So it was held that a suit by a landlord, suing for pos¬ 
session within 13 years of the expiry of an ijam granted by him for a 
fixed period but beyond 13 years from the date of the trespass by a 
stranger as against the vnrfldar, was not Imrred. 9 C. yC7 (370) 13 
C.L.K. 19. 

(3) Landlord'i right to pe-enter on forfeiture of lease 

A lease, though it may be a permanent one, is liable to forfeiture on the 
lessee’s denial of the landlord's title. In such a case, the landlord 
* will have a right to ru-eiitcr and take possossioii of the premises. 24 

C. 440 -1 ('..W.N. 331. 

(3) Suit by lessor's heirs 

Ordinarily a revui'Hionev's cause of action against his ancestor’s lessee would 
not arise until the expiration of the lease. 8 W.B. 135. 

3.—‘ When the estate falls into possession,* 

(1) Grant in lieu of maintenance, resumption of:— / 

A-may be resumed by the grantor or his heirs after the death of the 

grantee. But, if the grantee sot up a right to hold in perpetuity to 
the knowledge of the grantor nr his heirs and the latter allow a period 
of more than 13 years to elai)8e without any action being taken, a suit 
for resumption will be barred. 3 C. 793. 

(3) Property allennted by a Hindu widow—Adopted son’s rights 

If a Hindu widow in possession of her decseased husband’s estate alienates a 
^ portion of it and then makes an adoption and if the alienation be not 
for a necessary purpose, the property alienated would vest in the 
adopted son as a vested remaiuder to fall into possession at the death 
* of the widow. 36 M. 143. 

(3) Postponement of devisee’s possession 

The mere fact that there is a provision in a will to the oflect that the property 
devised should be in tho poBscssion of a manager until the person 
iu whose favour tho devise is made should attain the age wf 30 
years would not prevent the estate from ‘ falling into possession ' 
immediately ou the death of the testator. 17 G. 372 (376). 

(4) Suit by devisee 

A suit for possession of property left by a will must be brought within twelve 
years from tho date of the testator's death. 14 C. 801 14 I.A. 168 

(P.C.). * 

(8) Balt by heirs of grantee for life 

Where a grant of immoveable property is made to a certain person for enjoy* 
ment during the latter’s life, the starting point ofliimitatipn for a suit 
by the grantor’s heirs, the grantee being dead, will he 12 years from 
tho death of the groutco. 12 C. 131-111. A. 218 (P.C.) 
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Aot ti ot mf (iKDiAir'^AnoN ijSt), 

3.—* Wiiea the atdui tetie Into 

(Nots).— ^(1) The Privy (k»aaoil decided the diove ease on the ground that 
the anit was governed by art. 144. 

(2) The suit might fall nnder this artieia. See Mitra's Limitation, 

p. 1080. 

(6) Gift of life*liitereat by a Malabar Kamayaa:— 

Where a preceding kamavan of a Malabar ianoad made a gift of a life-interest 
inhis self-acquired property, a suit, brought by a succeeding km^van, 
'*'^thin twelve years from the death of tho donee, was held not barred, 
because the estate fell into possession on the death of the donee. 14 
M. 405. 

(7) Sait by a aneoeeding ghatwal for resumption of an under-tenare■ 

The possession of an undcr-tenure-holder will not be adverse to tho grantor 
(a ghedwaJ) until the former sots np tho permanency of the under¬ 
tenure, so that a succeeding ghatwal will not be barred, it be brought 
his suit within twelve years from the time the tenure-holder set .up the 
permanency of the tenure. 12 C. 484»12 I.A 1S8 (P.C.), 

9 C. 411. 

(8) Heritable eitatea not luooeisive life-eitatei 

Case in which the Privy Council decided in respect to a religious endowment, 
that heritable estates could not be created to take eilect as successive 
life-estates. 28 M. 271 = 27 I. A. 69 == 10 M.L. J. 29 (P.C.) 

(9) Idyeree poueulon against vatuidar:— 

Where, during the life-time of a ratandar, the vatan lands arc held adversely by 
another for more^han twelve years, a suit by the succeeding holders 
of the vatan to rqpover the lauds would be barred. 9 B. 198. 


(10) Bait by eoliaterali of lonloia proprietor (Punjab)• 

(a) A suit by the collateral heii-s of a sonless proprietor in Punjab for posses¬ 
sion of immoveable property sold by the latter to the defendant, was 
governed by art. 144 and not by this article. 116 F.B. 1800. 


# And in such a suit the cause of action would accrue from the date of the death 
of the sonless prSprietor. 13 P. B. 1896 (F.B.) 

(5) A suit by a reversioner for possession of immt^eable property in the b and s 
of the defendant, claimiug imder a mortgage-deed executed the late 
owner thereof, on the ground that the mortgage' was without 
consideration and not binding on him, is governed either by 
article or art. 144. 156 P.B. 1883. • 


(11) Mother baned—Son’s heirs not barred. . 

Where a mether sneoeeds to property as hrir of her son, and her right thereto 
becomes barred by adverse possession, the next heirs of her son, on her 
dttth, will have 12 years therefrom in which to sue for possession ofJte; 
property. 11 C. 791. 

viii 188 
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141.— Like suit by a Hindu or Mu- Twelv^.yean. When the female 
haminadan entitled to the dies(2). 

possession of immoveable 
property on tlie death of a 
Hindu * or Muhammadan 
female(i). 

(Old Acta.) 

[Act IX of 1871, art. 14‘2:--Col. 1:—Like suitby aniiidaeniitlcdto tlmposse-s- 

.sion of immoveable property on tbo death of a 
Hindu widow. 2iid column—-same as the present 
•second colninn. SimI colnmn—When the widow 
, dies. 

Act XI r of 1859 .—jVb corresjjondinff prmmmi.'] 

(Notes) 

Scope of article. 

(]) Suit by hoir-at-law 

The article does not apply to a suit by an heir-at-law to recover property in 
that character. It applies only to a snit by a reversioner, rcinainder- 
inan or d(:viscu entitled to property on the death of a female heir. 10 
A. 343-8 A.W.N. 38. 

( 2 ) Applicable to male and feftiale reversioners:— 

Tho article applies to male reversioners, as well as to female reversioners, such 
as a daughter entitled to come in after a widow, Ac. 14 A. 15C (F.B.)=: 
12 A.W.K. 22 & 22 C. 85 at p. 80 (P.C.) cited iiiMitra’s Limitation, at 
p. 1037. 

(8) Interposition of several life-estates 

Tbo article applies to a case in which the refersioner comes after several succes¬ 
sive female heirs entitled to life-estates. 23 C. 460. 

(4) Case of ^0 eo-wldows—Cause of action to reversioners• 

Property held jointly by two co-widows devolves, on the death of one of them, 
on the other; consequently, no cause of action accrues to the 
roversioDors until tho death of the survivor, even in respect of a 
moiety of tho property. 23 W.B. 125. 

■a 

(5) Case of several dauAbters sneoeadinA 

. Similarly, the law of survivorship prevails in the case of danghters inheriting 

their father's estate ; on tho death of one of them, the survivor gets 
Ihc whole e.statc, oven though, at that time, she be disqualified from 
inheriting, by reason of her being a childless widow. 23 W.B. 214 

(P.C.) ^ 

(6) Baeeessive reversioners—One reversioner does not claim firom another:— 

Where there are several reversioners entitled in succession to succeed to an 
estate held by a Hindu widow, no one revemtoner can be held to 
derive bis title from another, nor will he lose his rights, though the 
right of tho previous reversioner has become barred. 22 A. 88 (84). 
C/. 8 0.C, 124, 





Act XY of i877 (INDIAN iiinxATioN act). 1033 
Scope of article.— (flORlimMMZ)* 

(7) Poiition of reYeraionen 

(a) “ A childless Hindu widow’s estate (though a limited estate) is not a 

particular ostalo for life. She is mote like a tcnant-in-tail and tho 
so-called ruvei'sioiiiiirv heirs are moro like issuo-in-tail. Those rever- 
sioners have been doscriliod as ‘ rovorsionary heirs of a deceased Hindu 

subject to the interest of his widows. ’ 26 B. 337 (at p. 360) ”-Mitra 

on Limitation at p. 1020. 

(b) The position of a Hindu reversioner is the same as that of a rcinniiider- 

man or reversioner entitled to sne under art. 140. He (the Hindu 
reversioner) has the same priviloges as the reversioner mider art. 140 
has. fiee Mitra on Limitation bottom of iingc 1029 and cases noted at 
p. 10(K), ihiil. 

(8) Suit by asilgnee of reveraionep 

A suit by tho assignee of a reversioner, who was out of possession at the date of 
the assignment, bronght within 12 years from tho death of tho widow, 
on whose death the reversioner would bo entitled to take possession, 
was lirfd not barred. 8 C.W.N. 6.35 ; 76t<f, 802. 

(9) Nature of suit reversioner may bring 

During the life-time of a widow, the reversioner cannot sue to dispossess her 
or a purchaser holding under her; ho may sue for a declaration 
that the sale is invalid, as against him, for want of necessity. G ^V.B. 
222 . 

(10) Deelaratory suit re. reversionary right 

A person is not entitled to have a mere declaration of right that, upon the 
death of tho widow, be will be the reversionary heir. 2 W.B. 273, 
Note. 

(11) Reversioner’s right to recover possession:— 

Though a reversionary heir cannot maintain a suit to set asidt a sale made by 
a Hindi! widow, if 12 years have elapsed since the date of sale, such 
limitation will not affect hi.s right to sue after tho widow's death, 
when ho succeeds as heir. 2 W.R. 271. 

(12) ^ When cause of action for an adopted son arises 

Limitation docs not commence to run against an adopted son until the date 
of his adoption; and his rights to ant^stral property are unaffected 
by posscssiou of an alicnco adverse to the adopting mother, 2 Bom. 
L.R. 411. 

(13) Artifieial reversionem :— 

Tho article applies to tlic case of a person artificially relegated to the position 
of a reversioner, (s.y.) where a sottlemonl record was* mado out in the 
§ame of a widow when there was an adopted sou in existence. In 
such a case, tho adopted son will have 12 years from the death of the 
widow to sue for possession of that property. 8 C.P.L.B. G02 ; 13 
P.L.R. 81. 5 
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ifli XY of iB77. (nd)iAii utmitm act)« [Avt 111 


Seofit «f artlclei—-(otmdttdwl). 

(11) B«lt liy reT«ndOBe^—Advene BoueBsien Bgaliiid left mele evuert— 

A widow aUenated a portion of her iiUBbond’s property and afterwarda made an 
adoption. The adopted Bon died withont setting aside the alienation, 
leaving a widow, who also died subeo^oently. A snit brought by a 
reversioner of the adopted son, within twelve years of the death of the 
widow of the adopted son but beyond 12 years from the alienation by 
the widow (the adoptive mother), was held not governed by this article, 
because the alllnee acquired a proscriptive title by adverse possession 
as against the adopted son; hence the suit was barred. 32 0.165. 
(Current Index, tSimitation Act, art. 141). 

(15) Advene poneBBlon aa between co-iharen 

Where, out of two co-sharers (sisters) inheriting their father’s property, one had 
been in exclusive possession of a house (all the other properties being 
in the joint possession of both), and the other co-sharer brought 
a suit to recover her share in the house more than 12 years of such 
possession, held, the possession of the other co-sharer was not adverse, 
and the suit not barred, the article applicable being 144 and not this 
article, and there having been no assertion of plaintifE's title, and no 
denial of such title by the other co-sharer, within twelve years prior to 
suit. 3C.W.N.J74. 


'* 


(16) Bait by a collateral of a ohildleu male owner 

Whatever may be the exact scope of this article, it is clearly applicable to the 
ease of a plaintiff (in the Punjab) claiming a childless owner's estate, 
on the death of hie widow, in spite of an alienation by the male owner, 
at least where^welvo years have not eLapsod between the said aliena¬ 
tion and the male owner's death ox that of his widow, 31 P.B. 1892 
(F.B.) 

Cf. 10 4 116 P.B. 1890. 

m 

the death ot m Hindu or Muhammadan female,' 


Whether" raversioner ie harred if female heir ii barred. 


—There was no specific provision in Act XIY of 1859 corresponding to the pro¬ 
visions of the present article 141. Suits, therefore, of the description 
covered by the present article were* when Act XIY of 1869 was in 
force, governed by 8.1, d. 12 of that Act, which provided a period of 
twelve years, from the accrual of the cause of action, for suits for re¬ 
covery of immoveable property or any interest in immoveable property 
not otherwise specially provided for. Act IX of 1871, for the first 
time, ptofided a limitation of twelve years from the death of the 
widow, for suits by Hindu reversioners. 

This state of the law before and after the coming into force of Act IX of 1871 
gave rise to the following decisions. In the eariyastages, it waa held 
. that, if a widow representing her husband’s estate had been barred, by 
twelve years* adverse possession in a stranger, from asserting her rights 
to her husband's property and recovering the same, the reversioner 
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I.~*Oa tbp 4eptb of < HiiOu or Mubimt^fi^ /emale.M<^t»u«0* 
Whetiier revenioiier is burred if femele beSr it barred.— (contwHcd). 

would bo equally barred, beoAuEe BUoh p euit had to be brought, under 
S. 1, cl. 12 of Act XIV of 1869, within 12 yeare from the accrual of the 
cause of action, and the cause of action that accrued to the widow was 
the cause of action of the reversioners also. Then came Act IX of 1871, 
under which a reversioner had twelve years from the time the estate 
fell into pofisession (art. 141) (i. e.) fn)m the death of the widow (art. 

-•■142). Articles 140 & 141 of the prewnt Act (1877) are substantially 
similar to arts. 141 & 142, respectively, of the Act of 1871. In oases 
that sprang up subsequent to the. Acts of 1871 & 1677, the course of 
dooisions changed, it being held that notwithstanding the fact that the 
widow or other female heir was kept out of possession of her husband's, 
or the last male owner's, property for more than twelve years, such 
possession of the stranger could not have the effect of barring the 
reversioner from recovering the property, because the reversioner's 
cause of action under the Acts of 1871 & 1677 arises only when the 
estate falls into possession (i.r.) when the female heir dies and he (tho 
reversioner) becomes entitled to possession. 

There is a yet a third class of cases, viz. oases where the widow's rights becoming 
barred under the Act of 1859, (i.e.) before Act IX of 1871 caiji^ into 
force, but the estate falling into possession, (t.c.) the widow or the 
female heir dying, after Aot IX of 1871 or Act XV of 1877 came into 
force. It is held that, in cases of this description, the rights of the 
reversioner are barred by limitation on the ground that a suit barred 
under the Act of 1859 could not be ro'^ved by the Aot of 1871 or that 
of 1877 (vide S. 2 of Aot XV of 1877). 

The change in the wording of the article has also to be noted :—(1) Whereas 
article 142 of thi Act of 1871 was so framed as to be applicable only to 
cases of Hindus, the present article has been so Iramod^as to be appli> 
cable to Mahomodans also, the words < or Muhammadan' being newly 
inserted in the present artiolo; (2) Whereas tbc article in the Aot of 
1871 contained the words ‘ On the death of a Hindu widow,’ in tbs 
first column and the words ‘ when the widow dies' in the* third 
column, thereby limiting the scope and applicability of the utiolo only 
to the cases of feversioners coming in on the death of Hindu widows, 
the present article contains, instead, the words 'On t^ death (^a ■ 
Hindu or Mtihammdan female ' in th^ first columu uid the wurdu 
‘when the female iios’ in the third column, thereby enlarging ilM 
scope of the article so as to embrace not only the eases of HuhMn> 
madans but also the eases of reversioners ^titled to oome in on the 
death of any female, be she a widow, a mother or a daughter, entitled 
to a life-estate in the property of the last male owner, %he reasoU' befug 
that there is no difference in character between the estate of a Hindu 
widow, daughter or mother in the last male owner’s ; all ore 

entitled only to a life-estate. Hence the general wording * female * clpi 
the present article so as to cover all classes of oases. 
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iot %Y of 1877 (INDIAN LIMITATION ACT). [Art. Ill 

I*—*On the death of a Hindu or Muhammadan female.*—{anUimted). 

Whether reTereioner is barred if female heir is barred.—{<^n/4nued). 

Thus it will be seen that dooisions, before the Act of 1877i bearing on the cases 
of Hindu reversioners entitled to the last nmlo owner's estate after the 
death of a widow would be ciiunlly applicable to the coses of rever¬ 
sioners claiming such estate on the death of any female heir, such as a 
mother, a daughter or the like. 

(N.B.) —(1) Tho reader will do well lo go through tho following decisions 
(whicli might, otherwise, appear couflioting) in the light of the above 
remarks. ^ 

• (2) The following rases have been arranged, as chronologically as 

posdblc and under separate groups in the order of tho diScrciit 
judicial tribunals in India, so that the development of tho oisr-law, 
bearing on tho subject, in the several Provinces in India, may bo 
separately noticed by the reader. 

(Calcutta Cases). 

(1) Position of Hindu widow ;— 

A Hindu widow fully represents the estate of her deceasod husband. A decree 
fairly and properly obtained against lior will bo binding on tho rc^o^- 
^ sionary heirs entitled to come in after her. 1) lil.I.A. 539 -2 W.R. 31 

(PC.) 

( 2 ) Widow happed—reversioner barred 

(a) Adverse possession barring a Hindu widow, rejiresenting her husband's es¬ 
tate, also bars the reversioner. ^Y.ll. 19C4, 88. 

(h) Where adverso. possession, for more than 12 years against a widow, would Ije 
a bar to a suit by her for possession of her husband's proiuirty, such 
adverse {losscssion would cviually bar such suit by the reversioner after 
her death, bocanso the widow fully represents her hnsbaud’s estate 
daring her life-time. 8 W.B. 2.!JG. 

(c) where a Hindu widow alienated her husband's property .and her daughter 

tr<ok no steps to set aside such alienation, a suit brought by the 
daughter's son, within twelve years after the daughter’s death but more 
than twelve years after the widow’s death, was barred, since tho 
cause of action accrued on the death of the widow. 4 B.L.H.A.G. 
130. • 

(d) A decree adverse to the widow, hnl not obtained by means of fraud ot col- 

Itihion, will*l»ind also the reversioner ; similnrly, if the widow's rights 
to recover her husloind’s property are barred, as when she is kept out of 
possession, the estate not being allowed to reach her hands, or when, 
after inheriting it, she is dispossessed by a stranger, such stranger 
retaining poaKf>sHion for more than 12 years, the reversioner's rights 
‘ would also bo barred. 9 W.R. .V)5 (F.B.) = B.L.R. Sup. Vol. 1008 
(/oliowi7ig 2 W.R. 31, (P.C.) = 9 M.I.A. 539]. « 

(AT. ^Jsr-This case was decided by the Full Bench with rafercnce to S. I, cl. 
12 of the Limitation Act, 1859, their l^ordships interpreting tho 
, words ‘ cause of action ’ in that section as not meaning a mw cause 
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L—*On the death of a Hladu or Muhammadan female.’— (continued). 
Whether revereioner is barred if female heir ii barred.— (confiJiitetJ). 

(Calcutta Ca^).~-(continued). 

of action accruing to the reversioner personally, but as the cause of 
action which accrued to the heir or representative, for the time 
being, of the deceased. 

Hence it was that it was decided, in the alx}ve case, that, as regards an aliena- 
Jiion by a Hindu widow, it is good against her as long as she is alive, 
because she is competent to make a valid alienation of her lifo-intorest 
in the estate irrcspcictive of the ^cstion of necessity; l)ut, if the 
estate i.s held by a stranger adversely to the widow and the estate 
never reached the hands of the widow, then the cause of action arises 
at once to the widow, as representing the estate, and she is bound to 
sue upon it within 12 years: otherwise her elaim as well as that of 
tlie reversionor would be barred. 

(e) This case was followed by 9 W.R. 460; 11 W.R. 9r:2 B.L.B. Ap. 14 ; 11 
W.B. 289 ; Cf. 12 W.R. 234. 

(/) The principles of this case were aftirmed by the Privy Council in 2.3 W.B. 
214 - 15 B.Ii.R. 10- 2 I.A. 11.3 (P.C.) 

(3) Death of female heir affording new cause of action 

Where the plain tiff’s mother, who was then the next reversioner of a Hindu 
widow, allowed more than twelve years In elapse without questioning 
acts of waste and alienations made by the widow, a suit by the plain¬ 
tiff questioning such acts .and .alienations was held barred ; but, if, at 
the dtuith of the alienating widow, the plaiutifT should be a retersioner 
entitled to possession, the death of the widow would give rise to a new 
cause of action in plaintiff’s favour and ho might sue thereon. 15 W. 
R. 1. ^ 

(4) Act XIY of 1859 compared with later ieti , 

(a) Under the Act of 1859, a reversioner would bo barred, if the person en¬ 
titled to the inlieritance, (e.g.) a female heir, after whom he (the 
reversioner) had to take, had been kept out of possession for more than 

12 years. 6 C. 938 ; 9 W.B. 505--- B.L.B. Sup, Vol. 1008. 

a (b) But, under the Acts of 1871 and 1877, the reversioner may sue within 12 
years from the time his estate falls into possession (i.e.) when the 
female heir dies. 9 C. 934 (F.B.)-13 G. L.R. 372 ; tee algo 23 0. 460, 
which holds that the old law, which barred the widow barred also the 
reversioner, has undergone a change under this article of the present 
Act and art. 142 of Act IX of 1871. If, however, the right of the 
female heir had been barred before Act IK of 1871 came into force, 
the right of tho reversioner would also be barred. 9 0.934(935);:. 

13 C.L.R. 372 (P.B.) & 26 C. 285. 

(c) If a widow herself had been kept out of possession for more than 12 years, 
before Act IX of 1871 came into force, by adverse polisession on 
part of a stranger to tho inheritance, the reversiones would also 
barred. 23 G. 942 (P.C.) 
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ike death of a Hfniu ar'Muhammadma feBiah,*-~{eontimied), 
Wltetiur Twenioner is barred if female beir is barred.—fconttntMe^). 

(Calcutta Cases}.— (concluded). 

(d) i&fore Act IX of 1671 came into force, odvcree poasession barring the widow 

boned also the reversioner .ind the latter had no fresh cause of action 
on the death of the female heir; and the cause of action, if any, 
barred under the Act of 1859 cannot be revived by the later Acts. 2 C. 
W.^. 102 . 

(e) In a case where the widow was disposbessed in 1804, and the reversioner 

sued after the present Act came into force and within 12 years from the 
death of tlie widow, which event occurred in 1867, it was held that, 
although more than 12 years liad elapsed since the widow’s disposses¬ 
sion, the new Act gave the reversioner a fresh period of limitation 
from the death of the widow and the suit was in time. 12 C.L.B. 548. 

(Note). —^This was a case in which the female heir’s right hod not been barred 
when Act IX of 1871 came into force. 

Compare 9 C. 934 (F.B.) & 20 C. 285. 

(/) Where a Hindu mother succeeds as heir of her son and her right to sue for 
the property is barred by reason of advei'se possession, tho next heirs of 
her sou will have 12 years from her death for recovery of possession, 
hooause their caiiso of action, under the present law, arises only at her 
death, owing to the alteration in the law cdecled by art. 140, 11 C. 
791 [folloiving 9 C. 934 (P.B.)l. 

(p) If the right of the female heir to recover property, she was entitled to suc- 
.># ceed to, hod been barred bcfoi-c Act IX of 1871 came into force, riie re¬ 

versioner’s right would also be barred, notwithstanding the fact tiiat 
the female heir died within 12 yean prior to the reversioner's suit; 
this is because S. 2 of the present would not revive a right to sue 
barred before Act IX of 1871 came into force. 26 G. 285 [folknoing 9 
‘ C. 984 (P.B.); 9 W.B. 506*B.L.B. Sup. Vol. 1008 ; 23 W.B. 214=.16 
B.I 1 .B. 10 (P.G.> A 14 C. 323 (844)]. 

(Allahabad Cases). 

1 

(1) Widow bamd—Nvanloiier boned^ 4 

. K. on the death of the last mole owner, a porscOi, setting himself up as the adopt¬ 
ed sou of tho last male owner, takes possession of the estate and conti¬ 
nues tobe iiSpOBseBsion, adversely to the widow for more than 12 years, 

' the widow as well as the reversioners would be barred. 10 A. 465 b 

8 A.W.N. 192 {referring to 9 M.I.A. 543). 

(2) Widow kopt out of IMpiBnion for more than 12 yean 

Under ^ris articletO reversioner is entitled to sue for possession of the last male 
owner's estate, within 12 years from the death of the widow or other 
female heir, although the female heir, after whom be (reversioner) is 
entitled to come in; had been kept out of possessioK for mom than 12 
^ years. 14 A. 106 (F.B.); 25 A. 435 & 28 A. 448 Ifollomng 28 725, 

(P.C.)y and explaining and dietinguiahing 22 C. 445 (P.O.)]. 
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I.~‘On the death of a Hindu or Muhammadan female.’—(continued). 

Whether revenioner is barred if female heir ii barred.--(con#iftii<><i). 

(Allahabad Caaea).— (concluded). 

(3) Female heir barred—revenloaer barred 

If a stranger trespasses upon property in the possession of a female heir ontitled* 
to a life-estate and holds it adversely to such female heir for more 
than ri years, the female heir as well as the reversioners would be 
barred. ‘JO A. 4‘i 17 A.W.N. 1{*5. 

-*r» ■ 

(Bombay Caaea). 

(1) Advene poBiesilon adAlnit widow—Sight of lubeequently adopted aon:— 

Where property was held adversely to a widow for more than 12 years, a suit by 
a subsequently adopted son of such widow to recover possession of the 
property was barred. J.3 K. 27ti. ' 

(2) Female help happed—revenloaer barred 

Where, for more than 12 years during the lifetime of a Hindu widow, her 
husband’s'property was in the possession of her husband's mother 
and her alienees adversely to the widow, a suit brought by the rever¬ 
sioner, after the widow’s death, to recover possession of the property 
was Viarrcd. 14 B. 317. 

(3) Widow kept out of posMuion for more than*12 yean 

Where a bequest to dJianii by the last male owner was void, a suit by the 
reversionary’ heir of the owner to recover possession of the property as 
undisposed-of residue held to be in time, because brought within 12 
years from the death of the last suiTiving widow of the owner, notwith¬ 
standing the fact that trustees for the dhann were in possession for more 
than 12 years adversely to the widows. 14 B. 482. On appeal 21B. 640; 
before Privy Council, 23 B. 725-20 i.A. 71 (P.C.)==3 C.W.N. 021-1 
Bom. L.B. 607. 

(N.B ).—The reasoning of the decision of the Privy Council waff that the re¬ 
versioner does not claim from or through the widow but in his own 
right as the heir of the last male owner and his cause of action arises 
. only after the female heir’s death. 

(4) Mverie poaieiBion against widow for more than 12 yearn— 

A reversioner may sue to^ecover property to which he may be entitled after 
the death of a female heir, within 12 years of the latter’s death, even 
though the same might have been held by a stranger adversely to the 
female heir for more than 12 years. 2 Bom. L.B, 106 {following 
2.3 B. 725=26 I.A. 71 = 1 Bom. L.R. 607 & dissenting fi-om 18 M. 512j. 

(Madroa Cases). 

1) Widow borred bofoso Act IZ of 1871* 

(a) If the widow’s right to poasessiou had been barred before Act IX of 1871 

^ into foree, the tovetaionerB would also be barred, beoanse the later AetSf ^ 
IX of 1871 A XV of 1877, could not revive a right to sue barred undmr ’ 
Act XIV of 1859. Comjiare 12 Id. 26=15 I.A. 167 (PAl.) 

viii 184 



1040 Ast XiV of 1877 (ikdus uunamti aoi'). [Art. Ill 

K 

l.—*Oa it0 d 0 s^ oi * HIttda or Matummadma Umaie,*-^{eoncludedj. 

Whetlwr rerertioiieT ii barred if female heir ia barred.—(cancZuded}. 


(Madrae Cooed).—fconchtded). 

■j • 

(b) Where phuntiil 'e maternal grandfather died ip 1845, and one of hie daughters 
alienated the property and the alienee was in posNession for mote than 
12 years before Act IX of 1871 came into force, the other daughter (t.e. 
the plfuntiff *s mother) not having taken any steps to recover the same, 
a suit by the plaintiff, brought within 12 years after his mother’s death, 

■ but mote than lb years from the date of the original alienation, was 

held barred, because his mother, who represented the inheritance, had 
bew barred by 12 years’ adverse possession before Act IX of 1871 came 
into force. 1. M.L,J. 392. 

(Noilt).-(l) This was a decision reversing, on review, 13 M. 512, which had 
held that the suit was not barred. 

(2) This practically overrules 5 M.H.C. 428 ; 5 M.H.C. 428 has also 
been overruled by fi.L.B. Sup. Vol. 1008-i9 W.B. 505 (F.B.) ; 
& 23 W.B. 214.::: 15 B.L.B. 10=2 LA. 113 (P.C.). 

(2) Contrast botvoon Aet XIV of 1BB9 and tho later Aots:— 

0 

In a case where the last male owner died after the present Act (XV of 1877) 
came into force and his daughter had been kept out of possession by a 
trespasser from the last male owner’s death, a suit by the reversioner 
after the daughter, brought within 12 years from the daughter’s death, 
but beyond 12 years from the last male owner's death, was held to be 
in time; because this was a case in which the female heir's right hod 
not been barred before Act IX of 1871 came into force. 20 M. 493=7 
M.L.jr. 204 [ditlvtffuishinff 22 C. 4^^ (P.C.)] 

* fPunJab Cases). 

(1) Adirono fOMouloa ngnlml founlo hoir not ndYorso to rovonlonor 

Even if adverse possession had been taken against the female heir for more 
than twdve years, the reverdoner would not be barred if he Bued|.with> 

' in twelve years from the death of the female heir. 48 P.B. 1901; 41 

P.B. 1908. 

(2) AdvOMo poiseiitoB adoiiiit widow not ndverao to revonioner 

Even though the adverse possession had begun during the life-time of the 
widow, ajmit by a reversioner for possession of immoveable property,. 
brought ^thin twelve years from the date of the widow’s death, hut 
more than twelve years from the oommeneement of such .advorse 
possession, was held not barred as the reversion^’s cause of notion 
ucorued on the death of the widow. 79 P.B. 189S.' (frlkwitiff 21 B. 

. ^ 046). 

Cmpah ease No. 8 under the Heading, Bombay Cases, supra. 
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Art lU] Aot XV of iWH (indian lalfi^ATioK Acd). 

2.—* Wk»m the female 

(1) When limitation begins to run gainst Nvonlmsors 

As against leversionora, limitation runs from the death of the widow or the 
immediate female heirs of the deceased ownWi 17 W.B. 337. 

(3) When the NTenloners oan eome In 

(а) The reversioners would be entitled to oome iOi whether the Hindu widow 

dies n natural death or renounoes the world and becomes a bairagini, 
.|h,e result in both cases being the same. IOC. 1102 at p. 1106; 38 C. 
364 (861). 

(б) The article is not applicable to the oasaof a person suing on the very same 

cause of action which accrued to a female and suing by right of being 
her heir. 13 C. 594. 

(S) Hnhomedu holMss barred— Her heirs barred 

A Slalromedan heiress having died more than twelve years after the succession 
opened in her favour without suing for her share of inheritance, a suit 
by her heir claiming the same property was held barred. 13 C. 5d4. 

(4) Effect ef failure to sue under s. 388, C.P.Code 

(а) Under this article, a reversioner’s right to sue accrues on the death of the 

widow. The fact that the reversioner, having failed in an application 
for possession in exeeution-proceedii^ against the widow, did not sue 
under s. 288, C.P.Code, does not debar him from filing a regular suit. 

20 B. 801. 

(б) So, also, where the widow makes an adoption after the husband's death. 

The adoption will not necessitate the reversioner to bring a suit at once. 
Ho may bring his suit after the widow's death. 21 B. 376. 

A.-vCrms of alienatioM. 

^Calcutta Cases). 

(1) Cause of action In ease of alienation by widow * 

In the case of an alienation by a widow, the cause of action to a reversioner 
docs not arise on the date of the alienation but on the date on .which 
the plaintifi-reversioner becomes entitled to the reversion. 6 W.R, 

, 322. 

(3) Suit to set aside allenatl6h by widow 

A suit by a reversionary heir to set aside alienations made by a Hindu widow 
may be brought within twelve years %om the death of the widow. 

7 W.R. 450. 

(8) Female heir’s alienation different from trespMS against her 

(a) In the case of an invalid alienation made by a Hindu widow, tlm possesnbn 
of the alienee would not be adverse to the ievei|imim until the 
widow’s death, oven when Act XIV of 1859 was in f(^: the cause of 
ilbtion for the reversioner would, in such a case, arise only after the female 
heir’s death. 8 C. 443. (This is on exception to the general propoci.^ 
tion—adverse possession agunst a female heir haired also the rever^^ 
sioner—laid down in 9 W,B, 606 Sup. Yol. 1008. 
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Aot XTf of 1877 (iKDUN limitamon act). 

Z~‘ When the temnie dle».*—(continw!d}. 

A.-’Cuei of AlieiiAtioiu.—(conHnuedl). 

(Calcutta Cnses).—{continued). 

. (b) Compare 9 C. 93, which was alM) a case of an invalid alienation by a female 
heir, in w'hich the same decision was arrived at. 

(4) Reyeraloner’s lutt queitloninf alienation: — 

A suit by a reversioner, brought within lii years from the death of a widow 
questioning the alienations made by her, was not barred. 10 W.R. 

. ‘276 : 11 W.ll. 18tt. 

(5) CompromiM .by widow binding on Feyersloner :— 

(a) A widow, as representing the entire estate of her husband, can enter into a 
coinprninise, so as to bind the estate; a minor widow, if properly re¬ 
presented, stands on the same footing as if she were of age. .3 B.L.B. 

A. C. 437-=12 W.B. 413. 

fb) A compromise entered into by a Hindu widow,' in relation to her deceased 
husband's property, is tantamount to an alienation by her, so that the 
possession of the person claiming under the compromise is not adverse 
to the reversioner, ills cause of action for the recovery of the proper- 
ty arises only on the death of the widow. 10 C.L.R. 337. 

fe) An alienation by a Hindu widow of her husband’s estate with the con- 
currenre of the then next reversioner will bind the revorsiouers in 
existence at her death. 10 C. 1102. 

( 6 ) Alienation by one of two daughtere—Reyereioner'e cause of action: — 

Where the two daughters of a Hindu sucoeeded to his estate and one of them 
alienated a part thereof, a suit brought by the reversionary heir more 
than 12 years after the death of thp alienor, but less than 12 years 
after the death of the surviving daughter, was barred, since the cause 
* of .action acwrnod to the reversioner from the death of the alienor. 3 

B. fj.R.A.(:. 208 =-12 W.R. 97. 

(7) Alienation by widow not advene to peyoFcioner 

(a) Where a Hindu widow executed an ekrar, transferring a share of her hus^nd’s 

, property to her grand-daughtor, the^ossession of the property by the 

grand-daughter, during the widow's life-time, was not adverse to the 
reversionary heir. 12 W.R. 234; on review, 13 W.R. 52=5 B.L.B. 
585. 

(5) Where possession is obtained by a third party, not against the will of the female 
heir hut by means of an alienation by her or in collusion with her, 
such thill person’s possession will not be adverse to the revendoners. 

• 23 C. 460 {following 9 W.R. 505=rB.L.B. Sup, Vol. 1005). 

(I) ToUdity of widow’i alionatton toe paying barred debts 

The*alicnatioB by a Hindu widow of her husband’s property for paying his 
debts barred by limitation, is valid as against the reversioneni, 21 

C. 190. 
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Art. Ill] Aot XY of 1877 (indian iucitation act), 

JP,—* When tbe female tllea.'^- (continued). 

A.—Cases of alienations—fcowHmicd;. 

(Calcutta Cases}.-~(coticluded). 

(9) Effect of decree adverse to female heir 

The dismiHKal of a Hindu daughter's elaitn as heiress to a share in a certain 
properly, will bind the reversioner (in this case her son) after her. 

Held, ajso, that this article fixing the date of the female heir's decease as the 
starting point of limitation, did not alter the existing law as to the effect 
of a dt^cree adverse to the predecessor as representing the estate, nor 
did it give a new starting point to the succossor nor did art. 14‘J. 21 
C. 8 (P.C.)-20 I.A. 183 ( futhiring 9 M.I.A. 539.) 

(Allahabad Cases). 

(1) Alioaatioh by female heir: - 

If a female heir in possession of a life-estate alienates the property in her pos¬ 
session, tlie alienee's possession will not be adverse to the reversioner's 
until the death of the female heir because his cause of action aecruos 
only at the death of the feniali* heir, or of the hist of such heirs, if there 
arc more such heirs than one. 19 A. 357. 

(2) Decree against widow binding on reversiongr: - 

A reversioner, succeeding to the estate of a deceased person after tbe death of 
the latter's widow, would he bound bj’ a decree obtained against the 
widow in a suit brought by her for th(‘estate of her husband, in the 
absence of some special ground to iniiH'aeli th(‘ decree and the widow's 
right to sue would devolve on the heir of her hiishaiid entitled to the 

estate. 20 A. 341. 

• 

(3) Daughter's right accruing only after death of all widows : 

If a male owucr dies leaving two widows and a daughtei, the. latter's right to 
possession of her father's estate arlsi's, fur the first tiinv, only after the 
death of both the widows. Her suit, therefore, to recover her father’s 
property, though brought mon* than 12 yenrs from the date of the 
alienation thereof, would bo in time, if it is within twelve years of the 
death of the last sur\i\ing widow. .A.W.N. (1905), 68 (folhmng 26 
A. 435). Gnrr^t liidi:\, undvr Ficading ‘Limitation Act,' art. 141. 

(Bombay Cases). ^ 

(1) Effect of Ckiurt-eale against widow and reversionere 

' Where a Cohrt'Sule and iiossessiou thereunder had the effeot of setting up an 
adverse title as against the reversionary, heir, the latter ought to 
bring a declaratoi-y suit, even though the,*widow were alive; and if ho 
fails to do so, bis right to the property would be barred even after tho 

widow’s deatli. 14 B. 512 (515). 

• 

(2) Partition between eo-widows—Possession of alienee from one of the widows 

Wliorcu Hindu died leaving two widows and a daughter and the widows 
having divided the property of their buslaind among them, one of 
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lot'n of 1877 (t^AN uunmo^ act). 

>.—* When the temele dln^'-iionUnued). 

A.>-Cans of Alienatioiu.—feoneluM* 

(Bombay Ceees).—{concluded). 

them sold her share, the possession of the purchaser and his represen* 
tatives did not become adverse to the daughter till the death of both 
the widows, 18 B. 216. 


(Punjab Cases). 

(1)* Balt to recover property alienated by widow 

A suit by a reversioner for possession of immoveable property in the hands of 
the .alienee from the widow of the last male oimer, brought more than 
twelve years from the date of sale, but within twelve years from the 
widow's death, was not barred by limitation, as the cause of action 
accrued only from the date of the widow’s death. 15 F.R. 1882. 


(2) Bolt by rovenloner to recover oocupanoy tenure 

This article is applicable to a suit by a reversioner to recover an occupancy 
tenure, on the death of a widow, from the defendant, a vendee from 
the mdow. 141 F-R< 1882. 


(3) Bait to contest alienation by widow:— 

A suit by a reversioner to contest an alienation made by a Hindu widow, 
when in iiossossion of her husband's property, in her capacity as Hindu 
widow, is governed by this article and not by article 144. 110 P.B. 
1692. 


(4) Revorsioner’a suit daring life of widow 

Whore a widow had alienated her husband’s estate to the defendant and had 
*■ subsequently surrendered her life-estate in favor of the reversioner, a 
suit the rovarsioner for possession of immoveable property in the 
. hands of the alienee will not lie during the life-time of the widow, as 

his cause of action for such a suit would arise only after the widow’s 
death. 43 P.B. 1899. ^ . 


' (5) Bait for poucHion from an alienee from female heir:— 


A suit by a revergioner for possession of immoveable property, after the 
widow’s death, from the defendant, who sets up a n^artgoge from the 
widow, ie governed not by art. 91 but by this attide, the cause of 
action arising from the date of the widow’s death. 84 P.B. 1902. 


(BJ llovenlooer’i suit for possecslon—Gift by Mnleu proprietor:—' 

' ;■ Where a gift of ancestral land by a sonloss proprietor in the Punjab has not 

..f been set aside by a suit brought within the shoftcr period limita¬ 

tion ptMoribed for such suit, a suit by his revorrioners for posecesion 
« is maintainable at any time within 12 years after the death of the 
V ' ^onor. 93P.L.B, 19(»=.56P.B. 1998, 
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^ iW] let Xt of 1^. {iNDUN act]?,' 

A—• Whea tke Umale rftai.*^oo»rfiHtt«ij. 

B.—CaiM of pemiaiiTO poiHuioiL 

Bulk by NTonlonor for poiwailoa :— 

(а) Where it was found that the daughtor’a poeaession was not adverse to tho 

widow, a suit by a tevorsiouer for possession of immoveable property, 
brought more than twelve years from the date of such possession, but 
less than twelve years from the date of tho widow’s death, was not 
time-barred. 71 P.It. 1895. 

(б) Where a widow's brother holds possession of her husband’s estate, such 

possession will be presumed to be permissive, in the absence of proof 
to the contrary, and a suit by a reversioner for possession of the 
estate, brought more than twelve years from the date of such posses¬ 
sion but less than twelve years from tho widow's death, was within 
time. 53 P.ll. 1900. 

(e) Where, owing to her inability to pay kists due by her in respect of her hus- 
band’a estate, a Hindu widow abandoned her husband’s estate, and, in 
consequence of tho roveisionor declining to take possession thereof, 
the Be\’cnue authorities permitted the defendant to be in possession 
thereof on payment of kists duo therefor, tho possession of the defend¬ 
ant was not adverso as against the reversioner. 43 P.B. 1901. 

C.—Saiti iuvolTing the eettiim aside of deeds. 

(1) Reyanloner't suit during female heir'e life 

A suit brought by the next reversioner to set aside deeds executed by a widow, 
whereby she alienated her husband’s property, brought, during her 
life-time, more than twelve years after the execution thereof,- was 
barred. Nor would a suit lie during the widow’s life for recovery of 

possession and declaration of tho reversioner’s right. 10 W.B. 80. 

• 

(3) Object of sulk, eaneellaklon of Inatrument: — 

If the object of a suit by the reversioner be the setting aside of a deed exeouted 
by the last male owner and set up'against him, it shqpld be brought 
within three years from the death of the widow under art. 91, though 
the prayer in the suit is recovery of possession consequent on the 
widow’s death. 19 C. 629. 

(3) ^teaee by Hindu widow 

A-is on her deathjvoidahlo, and not void of itself. A suit by a rever- 

doner, on her death, for recovery of possession of immoveidde pro¬ 
perty by setting aside such a lease, is goyemed by art. 91 urd not by 
^this artiele. 30 C. 990= 7 O.W.N, 864 (distinguishing 24 C, 77); 
^ because tho reversioner might elect to treat the lease as vriid. 36 C. 
1 (P.C). 

(4) Bulk inuolylng khe lekklng aside ef an alienakleni*- 

A suit by a reversioner, after a widow’s death, to recover pos g gss io n of property 
belonging to the last male owner and alienated by his widow is govern¬ 
ed by this article and not by art. 91, if the alienation were imt for a 
legal necessity, because in such a case the alienation is not binding tm 
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ici X¥ of 1871 (iNl)lAM i^lHlTlTIOK AU*!;). [i^. Ill 

Jf,—* When the fetnnle dies, *~(coniiutiefl), 

D.—Suits iuTolving ^[ueBtioiii of vididitjr of adoption. 

(1) Suit involTing validity of adoption 

(a) The cause of iiction for a suit by the reversionary heir to recover possession 

of the property belonging to the previous ovmor accrues only on the 
death of the widow of sue!) owner, j>von though such widow might have 
professed to tvdopt a sun, provided the reversioner contests tlie adoittion. 
4 B.L.R. 3- li W.R. 14 fF-B). 

(b) This article is applicable to a suit by a Hindu reversioner for possession of 

immoveable property, even though the question of the validity of an 
* adoption arises in it for decision. 8 A. 044 ~G A.W.N. 8.32. 

Comjj/trr 17 A. 107 - 15 .V.W.N. 30. 

(2) Suit for pouewfon and declaration of invalidity of adoption 

{a) A suit for possession of immoveable propifrty and for a declaration that .an 
adoption was invalid, brought more than 0 years after the plaintiffs 
were aware of the adoption, w:i>s not govern'ed by tbis article, .and was 
hatred by limitation, it being governed by art. 118. 10 A.W.N. 241, 

(b) Tliongh a suit for a dccliirutioii, that an adoption by a widow to her husband 

is invalid, should be brought within the period provided by art. 118, 
still a suit for pojj^Ksioii by the reversioner would be in time if brought 
within 12 years from the date of the widow's death nr when the estate 
fell into possession. 14 C. 401. ' 4 , 

13 C. -308- 13 J..\. 84 (P>C.) diuHnguixlifil on the ground that that was a case 
with reference to art. 120 of Act IX of 1871, that, in that case, the 
cause of action hud arisen under Act IX of 1871, and that, before the 
completion of the title by 12 yetxrs' adverse possession, the .Act of 1877 
came into force. *' 

(c) A suit hy a reversioner for possession of Idhded property on the death of a 

Hindu widow, is governed by this article notwithstanding the fact that 

€l> 

it involves the decision of a question relating to the validity of an adop- 
tioh and the gonuinoness and the validity of a deed of anumaihipatra 
and the suit is brought beyond the 6 years provided by art 118. 9 C. 
W.K. 922 {fallowing 4 C.W.K. 405 = 27 C. 242). Current Index, 
tinder Heading ' Limitation Aot,' art. 141. 

' (d) This article does not apply to a suit where the plaintiff cannot succeed 

without impugning or establishing an adoption. If, therefore, a suit 
for declaring an adoption, under which the defendwt claims, were 
barred by limitation under art. 118 or art. 119,' the luit by the rever¬ 
sioner would be barrred. 26 M. 291 (F.B.) »13 M.L.J. 27 (Bh ASHY AM 
Aykhoab,*. dissenting). 

(e) A ccversioner is not bound to file a suit during the life-time of a widow for 
a declaration that an adoption made by her was invalid ; his cause of 
' action arises only on the death of the' widow andf for the recovery of 

immoveable property, he has 12 years from the date of her death within 
which to sue. 21 B. 370. 
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lot XV of (INDIAN LtMlTAnON act}. 

*— IV^ 

J.— ‘Whea ib0 immmh 

D.—Suits iavolviuG: questions of vnlidity of ndoptton.—>(co«cittded). 

(/) If a plaintiff can succeed as reversioner without disputing the validity of 
the defendant’s adoption, he has 12 yeara for so doing under this 
artiolei but if he must set aside the adoption before ho can succeed, 

• then he has six years from the date of his knowledge of such adoption, 

24 B. 260. 

(p) Where the defendant had all along assorted his adoption to the knowledge 
of the revettdonary heir, a suit by the latter to recover posseanion of 
immoveable property was governed by art. 118 and not by this article, 
even though the suit was instituted after the widow’s death. 25 
B. 26. • 

(/() A suit for possession of immoveable property against an alleged adopted 
son instituted more than 6 years after the alleged adoption but less 
than 12 years from the date of the estate falling into possession, was 
governed by this article and was within time, 55 P.B. 1897. 

(0 Held, that a suit by a reversioner to recover possession of immoveable 
property, in the hands of a defendant under an alleged adoption, was 
barred when not brought within the period prescribed in article 118. 
71 P.R. 1901. 

(;) A suit by a reversioner for possession of immoveable'property brought within 
12 years from the date of the death of the widow but more than six 
years from the date of the defondabt’s alleged adoption, was governed 
by this article and was not barred by limitation. 3 C.P.L.B. 32. 

•f 

E.—Belinquishiuent by widow. 

(1) Powers of Hindu widow—RellnqulshmeBt 

(a) A Hindu widow can accelerate the succession of the reversionary heir by 

conveying absolutely her life-estate to him; in that case, it is essential 
that site shoulcT surrender the whole estate bo that the reversioner may 
step ill at oucet 19 C. 2.')G = 19 l.A. 30 (P.G). 

(b) It is competent for a Hindu widow to convey to the next ^versioner or to 

a third party, with the consent of the next reversioner, the whole or 
any portion of the estate and the transferee will acquire on absolute 
inter^t. But she cannot, with the consent of the presumptiye rever¬ 
sioner, convert her interest in any portion of her husband’s' estate 
retained by her into an absolute interest freed from all restraint on 
alienation. lA C. 354. 

(e) A widow cannot, by any act or declaration of her own, while retaining 
possession of her husband’s estate, give her poBsesBion or estate a 
’ character difieront from that attaching to the poaaestion or ■atn.fei of a 
Hindu widow. Her possession as such can never be iwnaMyiwJ 
adverse to the reversioner. 23 G. 460. ^ 

(2) Hellnqulshmeat by widow to next nverdener 

In tiio case of property relinquished by a Hindu widow in favour of the 

«ext reversioper, the cause of action for a suit by her husband’s ntha^ 
heirs arose ou the day on which such nmit reversioner got posses||m 
of the property. 6 W.B. 180. W'% 

vut 185 
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JLot xi of 18?7 (iNDiAii LiiiiTATXoK act). [Art. Ill 
2.~‘ When the temtUc 
V.—-PoBieBBion of female heir not as sneli- 

(1) PoiieHioa of vldow not u a vidow 

(a) This article would not apply if the female had been in poBseasion not a» a 

widow but only as a ttoBimsBcr. 17 M. 34 (37), cited in blitra’s limi¬ 
tation at p. 1040. 

(b) This article would not apply, whore the widow docs not enjoy her husband’s 

estate in her capacity as a Hindu widow but enjoys it in lieu of main¬ 
tenance made by her deceased husband under a will. Comjtare 4 M. 

184. 

(c) e Where, in an undivided Hindu family governed by the MitakaJiara, widows en¬ 

titled only to maintenance take possession of the estate and dispose of 
it to strangers and the possessiou of the widows and the strangers 
covers a period of more than 18 years, a suit by the reversioners, after 
the lapse of 12 years from the date of the widow's taking possession, 
would be barred, unless such possession was under an arrangement 
with the reversioners. 29 C. GC4 (P.C.)— C C.W.N. 657- 

(d) If a Hindu widow, under ^hom the defendants clabu, had got property from 

another Hindu widow, (e.g), the widow of the first named widow’s 
husband’s brother, and been in possession for more than 12 
years after the latter’s widow's death, her possession would be adverse 
to the reversioners entitled to come in after the latter widow, because 
the former widow did not obtain the property as a Hindu widow but 
in a different capacity and because her interest would not, in such a 
case, be a mete life-interest. To snch* a case, this article would not apply. 
23 C. 942 (PX.) « 

(e) Where, in the case of a son, who survived his father, the mother of the son took 

all the property after his death as against liis (son’s) widow and re¬ 
tained the same in her possession for more than 12 yean as against 
the son’s widow, the sou’s widow and the reversioners entitled to come 
in after her death wore }teld to be barred; because the possession of 
the mother-in-law was not that of ai>Hindu widow as such but as a 
trespasser and such adverse possession had been eompletod before Act 
IX of 1871 £ame into force. 22 C. 445 - 22 I.A. 25 (P.C.) -5 Id.L.J. 
269. 

(2) Anongamaut batwaen mother-in-lav ajid daudhter-in-ia« 

Where, by an arrangement between a Hindu mother-in-law and daughter-in- 
* law (the former’s husband having predeceased the latter's), the former 
having been allowed to enjoy certain properties belonging to the 
latter's husband's estate, enjoyed it for more than* 12 years, alienated 
it and died, a suit by the latter, to recover the property brought with¬ 
in 12 years from the mother-in-law’s death was held to bo in time. 
20 M. 469. 
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Act XY of 1877 (ikdun iiiurrATioN act). 

(General.) 

(1) HInda widow having a Frenoh Indian dondoile:— 

A Hindu widow hiiving a French Indian domicile at Pondiohory has an ah- 
solute right by inheritsuico to her deceased husband’s estate. Her 
interest is not limited to a mere life-interest as in British India. 
24 M. GfiO. 

(2) Jain widow’s right to her husband's property 

A childless Jain widow acquires an absolute right in her husband’s 
separate property. 27 G. 379. Art. 141 would not apply to such pro¬ 
perty. Ulitra’s Limitation, p. 1084. 

(3) Relinquishment by a Mahomedan in his mother’s favor 

Wliero Mahomedan relinquished his share in his father’s property in 
favour of his mothor, tho latter took an absolute interest in the pro¬ 
perty and not merely a life-interest. 17 W.R. 525 (P.C). 

(4) Date of death of widow—Burden of proof 

A reversioner suing 'for recovery of the last male owner’s estate, on the 
death of a widow, must prove afHrmatively that the widow had died 
and that the death took place at some time within 12 years prior to 
suit. 14M.L.J. 4G4. 

(5) Effect of reversioner's continuing suit by widow :— 

Where, on the death of a Hindu widow, the reversionary heir continued a suit 
instituted by her to set aside an eirar executed by her, transferring 
a share of her husband's property, such act on the part of the rever¬ 
sionary heir did not preclude him from afterwards suing to recover 
possession of {he share us reversioner. 12 W.R. ^4. 

• 

(6J Succession of life-estates 

(a) There cannot be a perpetual snocossion of life-estates under the Hindu iaw—— 
See Mitra on Limitation, at p. 1031, ciling 23 M. 271 (P-C.) 

(5) Nor can there be such perpetual succession of life-estates under the Maho¬ 
medan law- Ibid, citing 17 B. 1 (at p. 5) dt 27 B. 500 (at p. 514). 

(7) Revevsloneps of husbuMl representatives of widow 

Tho reversioners of her deceased husband ate, for purposes of S. 365, G.P. Code, 
tho legal representatives of a Hindu heiress suing for her husband’s 
est.'ite and dying after the institution of the niit. 28 C. 636. 

142.—1 F()rpos8ession(i) of imraove- Twelve yemn> Tho date of the dis¬ 
able propertyf'2)j when the possession or dis-* 

plaintiff, while in possession COntipaRncelS), 

of tHfe property, has been 
dispossessed or ha.s discon¬ 
tinued the possession. 
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lot &T of 1877 (iNDUN lihitahok act). [Art. 118 


(Hotel) 

Scope of article. 


(1) Artiolei 112 aad IM oontraited—Barden of proof:— 

(a) Article 144 would apply where there is no other article specifically apply¬ 

ing to a case. If a cl a im comes within the terms of article 142, the 
defendant will, by proving that the plaintiff, while in possession, was 
dispossessed, or discontinued possession, be entitled to succeed. He 
need not prove that his (defendant's) possession was adverse, as ho 
would have to shpw in a case falling under article 144. 17 C. 137 
* (P.C.)=16 I.A. 148=23 P.B. 1890. 

EXAMPLE 

On the plaintiff’s ancestors refusing, at the regular settlomenC in 1843, to en¬ 
gage for the revenue of certain lands, the Oovornmeut assessed the 
lands and entered into an engagement with the defendant for tho 
mvenuc. Since then, the plaintiff was not ifi any manner of possession, 
but the defendant was in pos-session. Held, in a suit by the plaintiffs 
more than twelve years from their discontinuauce of possession, tho 
defendants need not prove adverse possession on their part and the 
plaintiffs must fail. Ibid. 

(b) Where the plaintiffs sue for possession, alleging dispossession within 12 

years prior to suit, this article would apply, and plaintiff will have to prove 
possession and dispossession within 12 years prior to suit. If the de¬ 
fendants allege wrongful or adverse possession, the case would fall 
under art. 144 and defendant will have to prove adverse possession 

for over 12 years. L.B.B. (1903), 5§. 

• 

(c) In all suits for ejectment, plaintiff has t«, prove that his title has not been 

barred by limitation. In suits governed by art. 142, plaintiff has to 
^ show that his claim is within time; whereas, under art. 144, defend¬ 
ant has to prove that plaintiff's claim has been barred by time. L.B. 
B. (1893-1900), 360. 


I /(d) In eases govenutd by art. 142, plaintiff has to show that he has a subsist- 
H ing title and his claim is not barred. ^ 

8 Whereas, in cases falling within art. 144, defendant has to show that plain- 

" tiff's claim ra barred by limitation. 2 U.B.B. (1897-1901), 461. 


(e) In casea'^^falling under art. 142, the plaintiff must, at the outset, show 
possession within 12 years and cannot rest merely on a proof of title; 
while, in ciseB falling under art. 144, the plaintiff may rest content 
with proof of title only in the first instance and the burden lies on the 
defendants to show that they have had a possession inconsistent with 
the title of the plaintiff for more than 12 years befgire suit. 14 B.t'lSS. 

\ Aft. 143, Act IX of 1871 (=art. 142 of the present Act) only required that 
the plea should aver a dispossession or discontinuance of pdesesBion 12 
years before suit and the plea wns not answered by a replication that 
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Art. 143] 


Act XY of 1B77 (INDIAN LikrrAlioN act). 


Scope of article— 

the plaintiff could not have recovered immediate posBession, in a case 
where the discontinuance of possession or dispossesaion of the plaintiff 
afforded ground lor an action to protect his title. 41 P.B. 1881. 

EXAMPLE 

Where, at the time of the regular settlement, the proprietor of certain land 
asserted no proprietary rights to the land, though called upon to do 
so, and the Oovemment settled the land as kluina kJuili estate with a 
farmer, ignoring the proprietor's title, time began to run, for a suit to 
recover proprietary possession of athe laud, from the time when the 
farmer was put into possession under the lease. But, if at that time, 
the proprietor asserted his title and it was formally recognised but, in 
^pnHcqucDce of his refusal to engage for the revenue, ho was excluded 
from the enjoyment of his estate, which was transferred to a farmer 
for a definite period, limitation did not run against the proprietor, and 
a suit brought at the expiry of such farm was not barred. 41 P.B. 
1881. 

(2) Sait for oooounto of profits of a water-eourie 

A suit for an account of the income and expenditure of a certain kul (water¬ 
course) jointly excavated by the parties, being a suit relating to profits 
of immoveable property, was governed by 12 years' limitation either 
under this article or art. 144. .51 P.B. 1898. 

(S) Suit to set aside mortgage and for pouession:— 

The article is applicable to a suit to sot aside a mortgage by a conditional sale 
of certain immoveable property made on plaintilT's behalf during his 
minority and for possession of the property. 3 A.W.N. 64 ; 8 A.W. 
N. 256. 

(4) Adverse poeieislon—Landlord and tenant 

During the subsistence of a tenancy, the assertion of a title by the tenant does 
not render his possession adverse. Such assertion after the determi¬ 
nation of his tenancy or his attorning and paying rent to a stranger, 
who asserts title, makes the possession adverse, provided the owner 
has knowledge of the facts. 8 M.L.J. 92. 

(5) Sale by a Budhist eo-heir:— 

Where land, belonging several co-heirs governed by the Budhist law, is sold 
by the eldest co-heir and the other co-heirs sue to recover their shates, 
the suit will be governed by this article. * S L.B.B. 7. 


(6) Extlngaiihment of title 

If a person is, when labouring under minority or any other disability mention¬ 
ed ill S. 7 of the Limitation Act, is disposAssed or disoontittues posses¬ 
sion, he will have only 3 years from the date of the ^cessation of the 
disability to sue to recover the property. If he does not do eo, his 
ri^ht would be extinguished and the dispossessor would have a w- 
fected title by adverse possession; his suit to recover posaession >|b 1 
be governed this article or art. 144. 6 C.W.N. 646 Hr 

387 ; 3 Bom. L.B. 808 = 28 LA. 81. ' 
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Scope of article.—(continueet). 

A.—Suits falling within the article. 

(1) Suit iavelvlBg Mtting aside of a deed 

A suii to recover property by setting aside a document, which docs not require 
to he set aside on the ground of its being a nullity, is governed by this 
article, and not by art. 91. 30 C. 433 (‘23 C. 4G0, 12 C. 09). 

(2) Bait for land abandoned 

, (a) As a person doc.s not, by the more act of abandonment, lose his proprie¬ 

tary right in his lands, a suit brought by him to recover possession of 
the lands within 12 years of such abandonment, was not barred. 
83 P.R. 1892 (P.B.). ^ 

(b) A suit for possession of land abandoned is governed by this article, the 
limitation being reckoned from the date upon which the discontinu¬ 
ance began. 109 F.B. 1892. 

(3) Alienation by lonless proprietor (Puiyab) 

(a) Where a sonless proprietor sold lands, a suit by his heirs to recover their 

sharps in the lands sold, brought within 12 years after delivery of 
possession to {he vendeo, though more than 6 years after the sale, 
not barred by limitation. 54 P.R. 1891. 

(b) But, where thu hoir had full knowledge of the alionation made by a son- 

less proprietor, the death of the latter gave no now cause of action iu 
favour of the former. 10 P.A. 1690. 

(4) Suit for management of rellgioas initltutifon 

Whore the management of a public religious institution devolves by rotation 
t on the senior branch of the hereditary trustees for more than twelve 
years, to the exclusion of the members of the junior branch, the right 
of the members of the junior branch would become extinguished, 
whether article 127 or article 124 or this article is applicable to the 
case; it is immaterial that no member of the senior branch was in 
continuous possession for twelve ^ears. 13 M.L.J. 341 s27 lit. 192. 

(5) Bait for pouMilon—Mortgage by guardian 

A suit by a minor on attaining majority, to sot aside a mortgage by conditional 
sale of certain immoveable property made by his guardian on his 
behalf and for possession, is governed not by art 91, bat by this article. 
5 A. 4|0=3 A.W.N. 647. 

(6) When peuenlon le not adTorte:— 

Where a piece of vacant land in a towm was used by* plaintiff’s brother as a 
backyard, such user did not constitute adverse poBsession. Piaintiil's 
suit within 12 years of the defendants trying to build on the land and 
denying plaintiff’s title, was held to be in time, 21 M, 53, 
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Act Xlf of 1®7^ (INDIAN tliilTATiON ACT). 

Scope of article.— (ctmfinuetZ). 

B.—®nit8 not falling within the article. 

(1) No allegation of poiseiilon and dlipoiMHlon 

This articlo would not apply to a suit for posaesBion wherein there is no allega¬ 
tion that the plaintiff was ever in possession of the property. L.B.B. 
(1003), 184. 

(2) Suit involving question of adoption 

A gift, by an adoptive mother, of property belonging to the adopted son is an 
interference with the latter’s right. A suit by him, therefore, for 
recovery of the property, avoiding*the ^t, is governed not by this 
articlo, but by art. 119. 13 M.L.J. 144, 

(3) Suit by assignee from reversioner 

A suit.by an assignee from a Hindu reversioner, the latter being out of posses¬ 
sion at tbe date of the assignment, will be in time if brought within 
12 years from the death of the female heir, after whom the reversioner 
would bo entitled to succeed. Such a suit is not governed by this 
article but by arts. 18G aud 141 read together. 8 C.W.N. 536. 

(4) Suit for share in Joint family property 

A suit to recover a certain share in joint family property, by a person excluded 
therefrom, is governed by article 127^ and not by this article; and the 
onus lira on the defendant to show that tbe exclusion became known 
to the plaintiff more than twelve years before the suit. 1 C.W.N. 
543. 

(5) Bolt by a devisee:— 

Where a suit was institutqd for recovery of the plaintiff's share in certain pro¬ 
perty under a will executed by the deceased owner thereof and the 
plaintiff personalty never had any possession over the property in suit, 
this article held not to apply to the suit. 86 P.L.U. 19^. 

(C) Suit involving setting aside of award 

As long as there is an award in existence valid until set aside, a suit for recovery 
of property affected by the award will he barred by limitation if 
brought after the i^riod of limitation fixed for setting the award aside. 
U.B.R. (1892-9«^, 476. 

(7) Suit for possession on allegation of trust , 

Where, in a suit for possession on the allegation that the plaintiff had entrust¬ 
ed certain land to defendant, on condition of re-deliveiy on damund, 
it was found that the pbuntiff was never in possession and there was 
DO entrustment, a suit for recovery of posslssion was htild governed by 
art, 144. 97 P-H. 1890. » 

(8) Salt for dispoiiession of an assign 

A anit for dispossession of an assign of a third person is not a suit for poBsessiofl^; 
within the meaning of this article or art. 144, bat rather feU within 
art. 120. 6F.B. 1B99. 
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[Art. 118 


Aot XY of 1877 (iKiiiAif itliiTATioif act). 

5cope of article.—(concIuiiMO. 

B.—Sniti aot fUliag withia the article.—(concluded). 

(9) Salt for peueuloa, diapoiMialoa ooeuniag durlad farm 

A suit for poBReBRion of lande, the plaintii! being diRpoRHeBsed therefrom during 
the continueaoe of a farm, ie governed by art. 144 and not by this 
article, the cause of action accruing at the determination of the farm. 
36P.B. 1885. 


/.—* PoseeMJbfl. * 

(1) PosieuloB. meulBg of:— 

(a) 'PosBeiwion’ in this .article moons not only aefuof or Itluu posBeReion, 
but ^Ro poRHesBion liy receipt of rents and profits. 10 C. 1103; 5 M. 
L.J. 96. 

(h) In order to constitute posRCHsion in a legal sense, there must exist not only 
the physical power (or rather the possibility) to deal with the thing as 
we like and to exclude others, but also the deteimination to exercise 
that physical power or control on our own behalf. 8 O.C. 177 (at pp. 
180 & 181). 

(c) In order to prove possession, it is not necessary to prove an actual physical 
continuous possession. Per Sir Barnes Peacock in 8 W.B. 73. 

(2) PoiMuloB does not imply eetual user 

Possession does not necessarily mean actual user. If land of which possession 
is sought is not capable of actual enjoyment, a presumption may be 
drawn that possession followed title and that such possession as the 
nature of the case admitted continued within 12 years prior to suit. 

9 C. 744 (F.B.). 

(8) Dietiaetloii between Joint poMeision and egolutire poueieion 

Cases of joint possession ought to be disynguished from a case of exclusive 
possession of the same property at different periods or a case of 
* conlrario posseseio. 14 M. 158 (at p. 162), cited in Mitra on Limita¬ 
tion, at p. 1046. 

(4) Mature of peuei^lon to oonetitute advene poneeiion 

To constitute a title by adverse possession, the possession required to be proved 
must be adequate in continuity, in pubUoity and in extent, llnd it is 
displaced by evidence of partial possession by the party, agamst whom 
the title J)y adverse possession is claimed. 4 Bom. L.B. 28. 

(5) Mature of possoMion to be proved 

Possession, to bo adverse, must be shown to be continuous, public and adeqtfi^ 
to tha. 4 pircumBtanceB of the cose. 26 B. 8G2 (8GC}s27 C. 948a>6 
C.W.N. 697 (P.C.). 

(6) Presomptien of poneieloa followlag title:— 

fa) Where plaintiff has an undoubted title to a certdlli land and d e fendant 
has no such title nor can prove adverse possession for more than 12 
years before suit, the land being under water during the first two 
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Art. 112] Aot Xy of 1877 (indiam limitation act). 

h—Posattshn. —{tonHmed). 

years of such 12 years and no aot of possession being proved by either 
party daring the two years of the submersion of the land, there will be 
a presumption that posHession followed title and that plaintiff’s posses¬ 
sion continued to a time within 12 years prior to suit. 19 C. 6G0—19 

I.A. 140 (P.C.). 

(b) No presumption should be made in favour of acquisition of title through 
irregularity in the execution of legal process. U.B.ll, (lB92-lft9G), 458. 

(7) Possession, presumption ns to 

A lalutid'ar is entitled to waste lands, jirngle lands, &c., in lus taluka. He is, 
therefore, presumed to be in possession, evidence of physical acts of 
enjoyment not being necessary, until be is actually dispossessed. In a 
suit for possession of such land by the talukdar, the burden is on tbt 
defendant to prove dispossession. 8 O.C. 177. (Current Index 1905 
under the heading Limitation Act, art. 142). 

(T-n) Possession of ownei;—Possession of wrong-doer: — 

Possession by owner of a part of a property is presumptive evidence of possession 
of the whole ; but possession of ii wrong-doer of a part is not possrssicii 
of the whole. 1 C.W.N. 304. 

(7-5) Pouession—Presumption—Lands emerging from n heel:— 

The presumption is that lands emerging from a bed arc in the possession of tlio 
ciwnor, until the contrary is shown, when such lauds, whether cultura- 
ble or unculturable, remain waste. 1 C.W.N. 304. 

(?-<') Possession—Forest lands—Evidence 

Where a tract of forest land with a defined boundary has been throughout 
claimed by a person as owner and acts of ownership have been done on 
various parts of it, such acts may lie accepted as evidence of the 
possession of the Srhole tract. 9 Af. 285. 

( 8 ) User of land of small value:— * 

The use, by a neighbour, of a small piece of land of a trifling value and of no 
present use to the owner, will not, though it may be for more than 12 
years, constitute adverse possession, as against the owner, so as to 
• give a proscriptive title. Ifi B. 338. C/. 21 M. 53. 

(9) Possession as between tenuts-in-eommon or Joint owners:— 

(a) Where, as between tenants-in-common, one Jenant in actual occupation 

resists another’s taking possession simply vrith the object of protecting 
himself in the profitable use of the land in his possession and not in 
denial of that other’s title, the tenant obstructed cannot be given joint 
poHsessioh or damages or injunction. 18 C. 10 (P.C.)=17 I.A. 110 
(reversuig 15 C. 14). ^ 

(b) As long as joint property is used consistently with the oontintunce of 

joint ownership and poBscssion, without exclusion of the joint owners, 
who do not join in the work, there is no encroachment on the ri^^ts 
of any of them as r^ards common enjoyment so as to afford giottads 
for a suit. 19 C. 258 » 19 1. A. 43 (P.O.). 


18 G 
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I.—Ponwion. — {continued), 

(e) Wheie the disputed property was in defendant’s possession for more than 
13 years before suit, in the absonoe of a claim by the phuntifFs that 
they were joint owners thereof with the defendant or oUegation that 
the defendant’s occupation was permiesivo or that ho had no linow- 
ledge of the defendant’s possession, a suit brought by the plaintiffs to 
set aside a sale of the property by the defendant and for a declaration 
that it was plaintiffs’ undivided ancestral estate was barred by limita* 
tion whether art. 127, 143 or 144 applied to the suit. L.B.R. (1R9S- 
1900), 532. 

C 

(10) Mortgagee can’t cat op advene ponessloa 

A person entering into possession ns mortgagee cannot, afterwards, set up an 
adverse possession as owner sous to defeat the mortgagor’s right to 
redeem. 14 B. 279. 

(11) Bait for poueuioB ef trees 

A suit for recovery of mango trees belonging to the plaintiff and standing on his 
own hind but the fruits whereof were taken by defendant for more than 
12 years before suit, held to fall under this article, trees being an 
interest in immoveable property, or under art. 144, the ^^session of 

defendant by taking the fruits being adverse. 16 B. 353. 

* 

(13)' Trmpaucr’i poueiiion can't be tacked to another trctpuier’i 

In computing the period of adverse possession, the trespasser-defendant cannot 
add to his own possession the period of another trespasser's possession. 
A decree obtained by one trespasser against another trespasser, cannot 
affect the position of the true owner. Applicability of art. 142 or 144 
considered. 2 G.W.N. 315. 

(13) Bffect of poueuion under B. Act XIV ff 18BB :~ 

Where plaintiff was out of possession for 12 years before suit, possession by him, 
prior to disposseraion, under Act XIV of 1859, S. 15 (corresponding to 
B. 9 of the Specific Belief Act), gave no fresh cause of action so as to 
bring the suit for possession within time. 3 B.L.R. Ap. 65=12 W.B. 
9; See also 22 W.R. 259. 

(14) Sffoct of lymbolioal ponciiioa 0 ^ 

(a) Where a defendant in a suit for possession remains in possession after 
delivery oi^ymbolioal possession to the plaintiff-deoree-holder, he is 
considered to bo a trespasser committing a fresh act of dispossesli^ 
and thb pliuntiff-deoree-holder will have 12 years from the dait^oi 
symbolical possession for recovery of the property. 8C.W.N. 49^ c/. 
4 C.W.lf. 207; 10 M. 58 & 24 0. 715. 

(bj % suit to recover actual possession, brought by a purchaser at Court-sale 
within 12 years drom the date of the symbolical poBseBsiott, will be in 
time. 2 Bom. L.B. 407. 

.(c) Bat, if the defendant shows more than 12 years’ adverse posseBEioa bi^oM 
suit, the plaintiff's suit will be barred. See 16 B. 722. 
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Art. 112] Act XY of 1877 (indian limjItation act). 

t.—PMaessloa. ~~{eonclttd^)> 

(d) Whero tho purohaser of certain property at a private aale, who had 

obtained only symbolical posaesidon through Court, sued, for posses¬ 
sion, the purchaser at an auction-sale, who was in actual possession 
thereof and where the possession of the auction-purchaser, when tacked 
' on to that of the judgment-debtor, amounted to more than 13 years' 
adverse possession, the suit was barred, the plaintifi's gymbolioal 
possession not breaking up the continuity of the defendant's possession. 
19 B. G30! 

(e) A.«ttit by a purchaser at Court-sale for actual possession of property, 

symbolical possession whereof was^elivered to him, if brought within 
13 years of such symbolical delivery, will be in time. 16 C. 530 

(F.B.). 

(f) If a third party be in possession of property, of which poBsessioD is deliver¬ 

ed to a decroc-holder or piirQbaser and if such third party bo present 
at the delivery and has knowledge thereof, tho delivery will have the 
same effect as delivery of actual possession and time would begin to 
run as a 7 ainst the third party from the date of such delivery.' 27 M. 
363 (at pp. 369 & 370). 

(g) Symbolical possession of a dwelling house or a share of a dwelling house 

of which actual possession might have boon granted is not such a 6ona 
fide possession as can save limitation. 5 C. 881. 

(h) But SCO 5 C. 581, where it is hold that, as lietween parties to tho suit such 
* possession is enough to give a title as against tho judgment-debtor. 

If the person, who is given such possession, is againdisposscBscd by the 
judgment-debtor, tho former may maintain a suit within 12 years of 
such dispossession. 5C. 581 (F.B.)==:5 G.L.B. 548 ; 7 C. 418 ; IOC. 
093 ; 10 M. 17 i"! C. 870 = 4 C.L.E. 55 Cf. 6 C.L.R. 530 on tho same 
Ifoint. ^ 

(i) Symbolical possession given under .a decree docs not entitle the person, 

to whom such posscsMioii has been given, to count a fresh period of 
limitation as against a third person (e.g.) a claimant. 11 C. 395. 

further, cases under Heading ‘PoKseBsion' under art. 144, infra. 

• 2.^-lmmoveabte property. 

(1) Right to colleot rente 

A right to collect rents or melirarain from tenapts having occupancy or Kudi- 
varniu right is ‘ immovoablo property.' 5 M.L.J. 95 : Cf. 13 M. 64 ; 
13 B. 221 & 19 C. 544. 

(2) Barujam lands— Right of management:— ^ 

The right of management of aaranjam lands is an interest in immoveable pro¬ 
perty. If one of the members of a joint family ftaa t))e exelusivo 
ipanagement of suoh lands for mote than 12 years, he will aeqnin a 
right by prescription to such management. 15 B. 247. 

(N.B.)—See, farther, coses under the Headings, ‘ Immoveable property' 

' Interest in immoveable property ’ under art. 144, in/ra. 
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lot XY of 1877 (INDUN LIMITATION ACt). 112 

3.--Diapoa8easlon or dtscontiaaance o/ possession. 

(1) lle*aiiig of the tenn “DiipoHeii" 

To disposBosa the owner, the dispossessot muat aBHcrt clearly that he claintK to 
hold poasnasion aa owner, or his conduct must be such as to amount to 
an asBcrtion of an intention to exclude the actual owner. In other 
words, there must be evidence of a determination to exorcise physical 
power to deal with the land on his own behalf. 8 O.C. 177. 

( 2 ) Meaning of‘diiGontinuanea’ 

(а) The word ‘ discontinuance ’ in art. 142 refers to a case whore the person 

in possession Rocf out and is snecreded in possession by another. 1 C. 
, W.N. 277 {folloiring C 0. 311). See also 7 M.L.J. 18(i (No. 5 infrn). 

(б) A person, who loaves property and goes away without any intention of 

returning to it, may aft(*rwardB change his mind and sock to recover 
tlic property. In such a case, bo ought, if somebody else had taken 
possession, to sue within 12 years from the date of his discontinuaiico 
of possession. S.*) P.R. 1R92. 

(3) OiipoaseBiion ai between tenaata-In-eommon 

In tho case of tcnants-in-common, there is no ouster or .idvcrso possession until 
there has been a disclaimer by tho assertion of a hostile title, and notice 
thereof to the owner, either direct or to be inferred from notorious acta 
and circumstances. 8 92. 

(1) GoYernment farming lands to a stranger:— 

Where the Government farmed certain lands to a stranger for thcr term of a 
settlement and the proprietors thereof agreed to such arrangement, 
there could be no ‘ dispossession ’ or ‘ discontinuance of possession’ 

by the proprietors, within the meaning of this article, l&i P.R. 1893. 

• 

(5) Mon-user :~ 

Discontinuance of possession takes place onfy when tho man in possession goes 
t out and is followed into possession by another person. Mere non-user 
by the owner of a house owing to its being in a bad state of repair, 
cannot be considered to l>e a discoiitinuanoc of possession on the part 
of the owner. Whore a suit is brought for po.ssosBion of such premises 
by the owner, tho defendant will have to prove adverse possession for 
more than 12 years. 7 M.Ti.J. 18G. ^ 

(6) Abaenee no diieontlnnance of poneiiion 

(a) Where the ownSr of certain land was a female, the mere fact that she was 

living with her husband elsewhere would not amount to discoutinuanoe 
of possession within the meaning of this article. 49 P.B. 1864. 

(b) Two persons jpintly purchased land, one occupied it, the other did not, 

owing to his absence at another station, bat occasionally came to the 
* land. Thereafter, the absentee-owner sued for possession of a moiety 
of the land. Heltl, the case was not one falling under art. 142 but 
under art. 144, IxKrausn there was no dispossession or discontinuance 
of possession, the burden of proving adverse pos^Mion lying on 
dofcndnnt. 14 M. 9G, 
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Art. H2] Aot XY of 1877 (Indian limitation act). 

DispoaseBsiott or diacontlauance of poBBeaBioa,*—(continued}. 

(7) Commencement of limitation :~ 

(а) Tho period of 12 years should bo computed from tho date when the 

plaintiff, or those from whom he derives bis title to sue, discontinued 
possession, irrespective of tho period that has elapsed since tho entry 
of the dnfondant. 6 P.B. 18%. 

(б) Whore a plaiutid-owner is out of possession for more than 12 years and the 

defendant has all along been in possession without recognising the 
plaintiff's title, tho plaintiff’s suit for possession would be governed, 
-iraiid barred, by this article. 21 M. 1G9. 

(c) Whore there has been possession follo^d by a discontinuance of posses¬ 

sion, time runs from the moment of its discontinuance, whether there 
has or has not been any adverso possossiou, and without regard to the 
intention with which, or the circumstances under which, possession 
was discontinued. 5 C. r»7fi - 5 Cl.L.R. 527. 

(d) A suit for recovorj'- of possession of land must be brought within 12 years 

from tho dato possession had been lost. 2 U.B.R. 613. 

(r) Whore a porsdu, was dispossessed under a certificate of sale which was not 
conformable to, or warranted bj’, the sale itself, he was untitled to bring 
a suit for restoration to his property at any time within 12 years from 
the date of his dispossession. 17 W.R. 429. 

(/) A suit for recovery of possession on the ground of dispossession is govern¬ 
ed by 12 years’ limitation. 2 P.H.R. 876. 

( 8 ) Owner not discontinuing poBieBslon —Permissiye poBsesBion:— 

(a) A suit for recovery of immoveable property, against a person, who had 

originally been in mere permissive ot;cupation or possession accorded 
on the ground of charity or relationship, is governed by art. 144 and 
not by this article. 6 C. 311^7 tl.li.R. 181. 

(b) The terms ‘ dispossession ’ or ‘ discontinuance of possession ’ do not 

ap])ly to the casi of a j>ermissi\’c occupation by another or an occu¬ 
pation which recognises the proprietary right i f ano^er. 104 P.R. 
1893. 


(9) Giving up poBBesBion—DiBccintinuanee of poBseBBlon:— 

Whore a sonicss proprietor transferred his rights in certain land to the defend¬ 
ant's father and gave him up possession, a suit by his heirs to recover 
their shares in the land, brought more than 12 years after such deli¬ 
very of possession, was barred, the suit being governed by this article. 
Ill r.R. 1892. • 


(10) OlBcontlnuanoe of poBaesBlon—BahmevBion 

(a) Tho-is that which occurs where the' property is taken aetualposaeg- 

sioB of by another. The words do not a||ply to a case of disroUtinu- 
ance of possession owing to submersion by the act of God. Per Whitu 
J. in G 0. 725. • 

(b) If a xpan vrere in possession prior to submersion, his possession will be pre¬ 

sumed to continue during submersion until he is dispossessed 1^ an¬ 
other ; in such a case, the dispossessor ought to prove more tiiay. 
years’possession in himself. Per Gabth, c.j., in 6 C. 72<5,' 
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3,—* DtBimssetKiott or tUteouUauance o/ po»BoaMhni.*-~'(c(mii»ued), 

(11) Poueiiion of i^perty nndw ottaohmeni— €v. P. OodOy Oh. XII :~- 

{a) The l^gal possestuon of a piopeity attadied under S. 146 of the Crinunel 
Procedure Code, is considered to be in the true owner during ^e 
attachment, because the Magistrate cannot be rc^tdod as having dis¬ 
possessed either party nor can the parties be said to have discontinued 
their possession during the time of the attachment. 26 M. 410. Cf. 9 
C.L.B. 305. 

(b) Whore, on the complaint of the plaintiff, the Magistrate ordered the 
defendant not to build u wall till he inspected the locality, and the 
Magistrate, aftef inspection, allowed the defendant to build the wall, 

* the defendant could not be said to bave been in possession, or plaintiff 

dispossessed, from the date of the plaintiff's objection. 6 A.W.N. 378. 

(12) Temporally' intermption—-Sunning of advorio potsesilon 

Whore, with the exception of three years’ temporary interruption of poBsession 
by a third person (which interruption was subsequently removed by 
•Court in a suit), the defendant was in possession adversely to the 
plaintiff for more than 12 years, a suit tgr the plaintiff to recover 
possossinn of the property from the defendant was biirred by limitation. 
22 B. 733. 

Suits under Special and Local Enactments. 

(1) Baits under s. 9, Spedfle Relief Act:— 

A suit for the possession of a right to fish in a kJial, the soil of which does not 
belong to plaintiff, docs not cams within the article. 19 0. 514 (F.B.), 
Pbihhkp & PiaoT, JJ, dissenting, 

(2) DiipoiMuion under award—Aet XIV of 18S9, i. 18 

Whore the plaintiff’s title to certain property was invaded by an award under 
8. 15, Act XTV of 1859, a suit brought by him to establish his title to 
« the property was governed by 12 years' limitation, the cause of action 
accruing from the date of the award. 17 W.B. 468. 

(8) Suits under Act X of 1889 (Bengal), s. 98, el. 8 

(a) Where a landlord ejected a ryot, of his own authority, without the inter¬ 
vention of a Court of law or the Collector, the case feU under—«-*■—. 
9 W.B. 613 (P.B.) • ■ 

(5) Act X of 1859, B. 23, cl. 6, did not apply to a suit for a declaration of 
plaintiff’s title to certain land and possession thereof in pursuanoc of 
that title. 7 W.B. 186 (F.B.) 

(4) 'pectment suit—Aet YIII of 1869 (B.C.). s. 27 

(«) S. 27 of the above Act only applies to suits for possession independently of 
questions of title. 8 G. 365. 

(5) l^e more insertion in such a suit of a claim for a declaration of plaintiff’s 
title would not prevent the application of the limitation prescribed by 
the section. 9 C. 280. 

-|c) The Miction does not apply to suits based on title, the defendant denying 
the title set up liy plaintiff. 9 C. 423. 
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Art. IIS] Aet XY of 1177 (indun UEitirioN act). 

J.—* Dlaposaemloa or ditauiUtiumaco of jfMMomhn. *—(eontinued). 

5uiU under Special and Local Enoctmont».--(o<»i’tinutd). 

(d) Where the only question in the suit is one o£ dispoBsession and not of 

title, the plaintiff's title being adnutted by defendant, the latter 
denying the dispossession bnt setting up relinquishnient, the above 
section will apply and not the general Limitation Law. 12 C. 60G. 

(e) If, however, on a denial by the defendant of a particular tenure set up by 

the plaintiff, the latter brings a suit for a declaration of his title to 
such particular tenure and for poBsession, the suit would not be 
governed by the shorter period pf limitation provided by the above 
section but by the general Limitation Law. 14 C. 624 {dUtiitguishing 
12 C. 600). 

(/) An occupancy ryot alli^ing ejectment in contravention of s. 22 of Act YIII 
of 1869 (B.C.) ought to bring a suit on tho ground of illegal ejectment 
under s. 27 of that Act within one year from the ejectment. 4 C. 527. 

(5) laitt under Act V1U| of 1385 (B.C.), ■- 18i t Beh. Ill, art. 3 

(а) The suit referred to in this section is a suit by an occupancy raiyat as 

such. IS C. 450. 

(б) This Act has limited the period previously allowed by the Courts for suits 

to recover possession by reason of a title set up and proved by plaintiff; 
Sch. iii, art. 3, is not limited only fo suits of a possessory nature dealt 
with previously by s. 27 of Act Vlll of 1869. IG C. 741; 17 C. 92C. 

(c) The operation of the above article is not restricted to suits against a land¬ 

lord alone. It also applies to a suit against a tenant, with whom the 
landlord has settled. 24 C. 40; cf. 24 C. G72 (at p. 677). 

(d) ^yhere u raiyat is dispossei^cd of his raiyati lands by the landlord, he 

must sue under ^he above article of Act VIII of 1685; otherwise, he 
vrill be barred; 4he mere fact that a Ci'iniinal (}ourt attached the land 
sulisequontly under Ch. XII of the Criminal Procedure Code, would 
not give him a fredi start of limitation. 28 C. 86. 

(r) The aikicle of Act VIII of 1685 would apply wlicthor the dispossession is by 
a fractional landlord, or the solo landlord, or the whole body of land¬ 
lords. 28C. 127=:4C.W.N. 801. C/. 28 C. 127 (Note). 

^/) A suit by on occupancy raiyai to recover possession, the landlord being no 
party to the suit, and there being notiiing on tho record to show that 
the landlord bad any band iu the oustqf, is governed tho 18 years' 
limitation. 1 C.W.N. 678. C/. 8 C.W.N. 446 »31G.647 and 29 0. 
610-6 C.W.N. 702. (Nob. k and 1, tn/ra). 

■ (g But if the landlord has a hand in the ouster, even a suit by the parohaaer 
of an occupancy ryot's holding would be governed by art. 8, soh. iiiof 
Act Vin of 1885 (B.C.) 4 C.W.N. 326. • 

(A) A suit brought not by an occupancy ryot but by a putchaan of attoh lyot'a 
rights in execution of a decree against the landlord, the plaintiff-|nr- 
chaser not having had possession at any time, is not governed bj^j^ 
above article, but by the general limitation of 12 yean. 2 C.W.K. 
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3.—* DitpouetBloa or dlacontiauMnce of posAeisJon. 

Suits under Special and Local Enactments.—fconcludedj. 

(») The plaintiS, an occupancy raiyat, was onsted by defendant, who, afteir. 
such ouster, took a sottlemeut from the landlord. A suit by the occU' 
pancy raiyat to recover possession was held governed by the above 
article. 4 C.W.N. G65. 

(J) A suit for possession, brought by a non-occupancy ryot, dispossessed other¬ 
wise than in due course of law, is governed by tlic six months’ limita¬ 
tion provided by s. 9 of the bpecilio llelief Act. 7 C.W.N. 218. 

(k) The above case has since been overruled by 8 C.W.N. 446 (F.B.)—81 C. 

* 647, which holds that a suit by such a person will be governed cither 

by the six years’ or the 12 years' limitation. 

(l) This article would not, but the period of 12 years allowed by the general 

law of Tjiinitation would, apply, when the occupancy raiyat is dis¬ 
possessed but the landlord has no hand in the ouster. 29 C. 610 
(F.B.)-6C.W.N. 702. 

(6) Boiti under Act XII of 1881 (N.W.P. Rent) t— 

Cl. n of S. 95 ought so be taken to apply to coses in which a tenant of agri¬ 
cultural laud is dispossessed by the landlord or by some one claiming 
title under him at his instance. 19 A. 34. 

Cases relating to Burden of Proof. 

(1) Suit for poueision—Barden of proof 

(a) Where a suit was brought by plaintiff, who admittedly had a title, for 

recovering possession from defendant, who was alleged to be in posses¬ 
sion for 7 years prior to suit, the defendant proved that he had the 
same sort of possession for over 12 years prior to suit: it was held that 
though, originally, the burden lay on<the defendant, he had discharged 
it and the plaintiff having failed to rebut the evidence wiis held barred 
* by this article. 23 M. 10 (P.C.)=26 I. A. 210. 

(b) Where, in a suit for possession, the plaintiff, or the person from whom he 

claimed, was proved not to have had any possession at any time within 
12 years before suit, the suit was held barred by limitation, the burden 
of proof resting on the plaintiff, and he not having discharged the 
> burden. 20 C. 560^20 l.A. 38 (P.C.). 

(c) In a suit for possession, plaintiif must not only prove his anterior title, but 

also show his possession within 12 years prior to suit, to throw on the 
defendant the onus that he had a right to retain poBsessiun. 59 F.L.B. 
1901. 

(<Z) In a suit for p^session of property, plaintiff must show that his disposses- 
‘ aoiou was within 12 years prior to institution of suit. 12 G.F.L.B. 130. 
(e) Where, in a suit for posBCBsion, it was proved that th% defendant was in 
possession for a very long time, it lay on the plaintiff to show by clear 
and trustworthy evidence that he had possession within 12 years before 
suit. U.B.B. (1892-1896), 493. 
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■ S,-^‘ Dispossession or discontinuance ot possesslott.*—{*Mntinimi). 

■ 

Cases relating to Burden of Proof.— 

(/) Where, in u suit for possession of immoveable property, adversp possossion 
is pleaded, tho burden lies upon the plaintiff to let in pniua facie 
evidence of his possession within 12 years of the suit, as tlie question 
of limitation becomes a question of title. 14 A. 193. 

((/) Where a suit in ejectment is brought on the ground of the defendant's 
wrongful xwssession, the xilaintiif ought to show that ho or his predo- 
.rCesHor in title was in possession at some time within 12 years prior to 
suit. A mere allegation in the plaini; that the defendant was a tctiant 
of tho xdaintifi’s predecessor in title will not be suilicienb to relieve the 
jilaintilT of tho omis of i)i'oaf. 10 C. 374, ex^dainiiig 9 l.A. 99 (P.C.) — 
5 A. 1. 


(7i) In a suit fur posscssiun on the ground of dispossession, plaintiii ought to 
show that the dispossession occurred within 12 years prior to suit. 
9 C. 744 CF.B.). 

(i) Whore a suit in ejectment is rested on alleged possession and dispossession 
alone, neither jiarty having any undoubted title, the burden of proof 
as to xiussossion and dispossession lies on the plaintilf, who ought to 
prove a possession adoguatu in continuity', in publicity, and in extent 
of area ; otherwise, the suit must fiyl. 27 C. 943 (P.C.)- 27 l.A. 13G. 


( 2 ) Suit based on title and dispossession—Barden of proof 

W'bcrc, in a suit for possession based uxion title, the plaiutiiT alleged possession 
and dis]>usscssion, tho burden of proving hLs xiosscssion at some timo 
within 12 years lay upon the x>laiutifl. 1(> <J. 473-IG l.A. 23 (P.C.). 

(3) Salt for lands under cultivation 

In suits for lands nndcf cultivation, the plaintiff must prove, in tho first 
instance, that has suit i.s not barred by limitation ; not for the defeud- 
imt to prove his adveroo possession. 5 C. 3G. ^ 

(1) Suit for uncultnrable lands:— 

In suits for unculturable or uucultivatcd lauds, the defendant must, in the first 
instance, prove his adverse possession for more than 12 years. 5 p. 36. 


(5) Bait for lands under enltlvatlon at time of suit :— 

In casus of suits for laifBs under cultivation at tho timo of suit but previously 
jungly or unculturable, the plaintiff ought to prove in tho first in¬ 
stance that his cause of action is not barred; tho burden is then shift¬ 
ed to defendant, and he ought to prove that ho had adverse possession 
for more than 12 years. 5 C. 3G. 

(6) Suit for redemption—Burden of proof• 

In a suit for posHession of laud by redemption of mortgage, the plaintifl must 
show that he has a title subsisting at the date of suit. 11 A. 438. 


(7) Jldverse possession—Burden of proof. 

(a) Where adverse possession is pleaded, the defendant must maJee out tl^ 
title he alleges and show that the plaintiff had lost his title. 11 A. 48S. 

VIII 137 
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3.—* DItposseMMiott or dlucontlauance ot juusessloii.*—(conftnu«d). 

Caacb relating to Burden of Proof. ~-(con<tnN«(Z). 

(6) Whe*©,in a suit for poiwesaion, tbo defeiidautu ploaded limitation and the 
plaintiff proved that the commencement of the posseasion of the party, 
through whom dofendauts claimed, wats as tenant, it then lay upon 
the defendants to show when the nature of that posHcssion was changed 
and how it became advunie. I'i W.B. 250. 

(S) JUlQvlal land—Burden of proof 

Where, in a suit by plaintiff to recover possession of alluvial lauds on the 
allegation of disppssession, the detendants denied the plaintiffs’ title 
* and possession,/ m'M the burden of proof as to possossioii and dispos¬ 

session within twelve years prior to suit lay on the plaintiffs. 27 C. 
221 (P.C.)-2G 1..V. 23G. 

(9) Joint owners—Adrerse possession—Barden of proof :— 

Where a land, which was owned both by the plaintiff and the dcfcndsint, was in 
.the occupancy of the latter as tenant thorepf, and where the land re¬ 
appeared after having been washed away, and the latter got his name 
recorded as proprietor thereof ; in a suit by the plaintiff to recover 
possession of hisshurc, the onus lay on the defendant of proving that he 
had ocq^uiced to it a title by adverse possession. Go F.R. 1901. 

(10) Bait by assignee of a joint owner—Barden of proof 

Where the suit land was formerly the joint property of three brothers, and one 
of thorn until his death, and, after his death, his daughter, was left in 
exeln.sivG po8BO.ssion thereof, in a suit by tho purchaser from the other 
brothers to recover possession of the property purchased by him, the 
burden of proving that the possession of the daughter was adverse to 
her uncles and their reprcseutativciflay on the defendants, who asserted 
it. 25 B. 362. • 

(11) Two pujNshasen from same owner—Waste land—Barden of j^oof 

Where the purchaser of certain loud brought a suit for possessioii thereof and 
the defendant set up a purchase in his favour from the same owner and 
it was found that the land had lain waste, the suit was governed by 
art. 144 and not by this article, and the burden of proving when his 
possession became adverse was shifted on to the defendant. 4^ P.B. 
1884. • 

(12) Admission of mortgagor’s title, insuffleienoy of i- 

Presumption arising from admission by alleged mortgagee of alleged moct* 
gagor’s original ownership of plaint land is insufficient to establish a 
mortgage and to shift the burden of proof and overcome the general 
prosumiBion from long possession, U.B.B. (1892-1896), 509. 

(13) Boundary dispute—Barden of proof:— 

On questions of boundary, where the dividing line in ^spnte runs through 
waste lands, which have not been the subject of definite possession, the 

■' rule as to the burden of proving the affirmative is not applicable. 
21 C. 604 (P.C.)«211.A. 39. 
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3.~‘DIspOMseashn or ttlscontlauance ot pouesalon.*-{&mtimed). 

Cases relating to Burden of Proof-— 

(14) Batmen of proof—Wronf Ail dlipooBenion 

Whore the plaintii! is wrongfully dispoHScssed by defendant within 12 years 
prior to suit but the plaintiff was found unable to prove possession for 
more than ]1 years prior to dispossession, held, the defendant was not 
rolie.ved of his burden to prove hia own title. 11 C.L.B. 133 ; Cf., 

9 C.L.R. Ifi4. 

•ee * • 

Miscellaneous Su|ts. 

(1) Projection of roof—Suit for posiesiion of space ocrapied by roof 

Where a suit was brought to remove tho defendant's roof projecting over plain- 
Uff’B land, taking ‘ land ’ to include immoveable property of a tangible 
kind, tho plaintiff could not, after 12 years, recover poBsession of the 
space occupied by tho defoiidant's projecting roof. 3 B. 174. 

(2) DlsposseasioB under'‘wrong certificate-Suit for possession! 

Whore a person was dispossessed under a certificate of sale not confomable to 
tho sail) itself, ho was entitled to establish his title to, and for jioBseH- 
sion of, the property within 12 years of such dispossession. B.L.R. 
Sup. Vol. ri.S8=-7 W.H. 253. 

(3) Suit by assignee of mortgagee—Land farmed by Government:— 

Where, in a case whore tho mortgagors ah well as tho mortg.igees having 
refused to pay the Government revenue cti the. lands under mortgage 
and the Government farmed it to a third person, the latter's iiosses- 
sion was held to be on his own account, and that a suit by the mort¬ 
gagee's assign more than 12 years after tho land was fanned was barred 
under this artiote. 121 f'-B, 1892. 

(4) Suit for land taken over by avulsion• 

A suit to recover posscssiou of land taken over by avulsion is gororned by this 
article, as a suit for recovery of ]>osse8Eion of land of which the plain¬ 
tiff lias discontimieil possession. .84 P.R. 1880. 

(5) Alienation by sonless proprietor - Suit by collaterals 

Where a sonless proprietor alienated land in favour of a stranger, a suit by the 
collnteral heirs to recover possession of the property was governed by 
art. 144. the period of limitation being computed from the date of the 
death of the proprietor. 18 P.R. 1895 (F.B.), {overruling IG P.B. 
1890 ft 141 P.B. 1892). ^ 

( 6 ) Suit for redemption—Possession of mortgagee as absolute owner 

Whore an alleged mortgagee by conditional sale takes possession, not as 
mortgagee, but as a person entitled to full and absolute ownership, and, 
continues in audi possession for en'er twelve years, a suit by^llite 
mortgagor for redemption would be barred by this article. 7 O.C. * 

2S9, 
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S,—* Dispossesaloa or dlacoatinuance of poaaess/on.’—{caniinued). 

V 

Miscellaneous Suits— 

(7) Bait by a sharer under Buddhist lav:— 

A——for a share against ulicuocs from one of the sharers would, if there was 
a dispossession when the plaintiff was in pussesuion along with the 
othor sharers, he governed by this article and, if there was no disposses¬ 
sion, by art. 144. L.U.Jl. (181)3-1900), ISil. 

(8) Suit against redeemer of mortgage 

Where the dofondiiiit, whose claim is inconsistent with that of the plaintiff, 
. redeemed a morfgage by plaintiff's father mure than twelve years 

before suit and the plaintiff sued to rccoVor the property from tho 
rcdpcmcr-dofondniit, the suit was fir,lti barred either hy this article or 
art. 144. IMhU. (1892 - 96), 502. 

(9) Suit for property handed down from common ancestor 

In the absence of proof of piirticipation in profits within twelve years prior to 
suit, a suit by plaintiffs against defendants*!or property handed down 
from a oomuion ancestor would be barred under this article. U.B.B. 
(1892 -%), 507. 

(10) Suit by sons born since separation ■— 

Plaintiffs' father and defendants were members of a joint Hindu family. After 
the separation of their father from diffcndant.4, plaintiffs were horn. 
Plaintiffs' suit to recover their shares in the ancestral proi)ert 3 ', brought 
more than twelve years from the date of separation, was /lefd barred by 
this article, it being shown th.at the idaintiffs had not been in receipt 
of any profits since the separation and after their birth. 5 U.C. G. 

(11) Bait for possession of land washed away 

Whore land which w'as washed away rc-appeamd and the tenant thereof set up 
a title adverse to his landlord from the date of .such rc-appoarance, in a 
* suit for iiosscssion hy the landlord, it wiis necessary for tho tenant to 
show that there was a distinct claim of which the landlord was aware, 
and the landl.>rd need not show acts of proprietorship within 12 years 
before suit. 105 P.L.B. 1901. 

(12) Bait by one eo-heir to recover his share sold ..by another co-sharer :A- 

Whoro one of two co-heirs, owning nndividid property, sells the property in 
which another is entitled to a share and tho latter brings a suit to 
recover his share sold, the suit will he governed by this article and not 
by article 10. 3 Ij.B.R. 7 (Current Index, J*ari 11, Cols. 90 & 91). 

(13) Bait by donee—Donor out of possession 

Where, by a deed if gift executed in bis favour, the plaintiff was to get a share 
, of certain estate, when it ctuno to the possession of tho donor, and the 
donor's representative in interest got possession thereof in execution 
of a decree obtained in a suit instituted by the 4onor, the cause of 
action for a suit by the plaintiff to recover possession of the property 
given by the deed of gift arose subsequent to the execution of the 
deotec. 19 W.R. 101 (P.O.), 
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3.—‘ Dispossession or discontinuance oi possession.*— {continued). 

■ 

Miscellaneous Suits.— {contintiod). 

(14) Vendee disposBessed—Suit for fpesh lands:— 

\Vhoro, in pursiicinco of an agreement lietweon the purchaser of certain lands 
and one of the vendors thereof, other lands ■were given to the purchaser 
ill exchange therefor and the purchswer was, by a decree, doiirivcd of 
those other lands, the cause of action for a suit by the latter, to recover 
jKiHsesKion of the lands purchased by him, originated on the date of the 
doerco, which deprived him of those other lands. 1C W.B. ‘170. 

(15) Suit by vendee—Vendor out of poseesBion—Burden of proof 

Whore, in a suit brought by a vendee to recover possession of iininovoablc pro- 
])crty, which was not in the possession of the vendor at the time of sale, 
the defence is limitation, the plaintiff must prove that his vendor had 
been in possession within 12 years before the date of siidu, IC B. .'313. 

(1C) Suit against second^ trespasser 

' If a second trespasser dispossesses the first after the plaintid has sued the 
first trcsp.asnor for p<isscshiun, a second suit against the second tres¬ 
passer is not burred, if it is brought within 1-2 years of the date when 
till* second trespasser look possession of the property.’ Alitra on 
Limitation at pp. I04'J & 1050 13 0. 203. 

(17) Suit involving question of adoption 

As, ill a suit for possession, the heirs of a deceased sunless proprietor arc not 
bound to seek any direct relief by way ol cancellation of an adoption, 
hucli a suit would be govornod uilbor by this article or art. 1-11 and not 
by art. 118. 9G IMl. 1893. 

(18) Suit by mortgagor against trespasser: - 

Sixty years’ limitation applies to a suit for rcdempl>io)- against a mortgagee- 
If it were a suit for possession against a wrong-doer, then it is govern¬ 
ed by 12-years’ limitation. 2 U.B.R. 51(5. 

(19) Suit by mortgagor against co-mortgagors 

(a) ' Limitation for a redemption-suit by the co-heirs of a mortgagor is only 
12 years from the date, when persons having no right to the property 
redeemed the same. 2 IM3.R. 4(54. 

(5) Plaintiff mortgaged his land, which ho siicd^o redeem. Defendant claim¬ 
ed to have redeemed the same land in liis own right. Plaintiff’s 
remedy is nut by way of redemption but a suit for possossien of pro¬ 
perty within 12 years from date of defendant’s postiession. 2 U.B.R. 
469. • 

(20) Bale by guardian—Suit by minor for recovery of property lH»ld 

Where th#person, who executed a sale-deed on bdialf of a minor was not the 
lawful guardian of that minor, a suit brought by the minor for posseq.. 
sion of the property so sold, by cancelmcnt of the sole-deed, wqs • 
governed by this article or art. 144. 8 A.W.N. 1.52, 
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J.—* DItpoasBSttoa or discontinuance of pwae8slott:*’-{eonchided). 

Miscellaneous Suits.—(conclttdwi). 

(21) Dltpouanion of tenant—Suit by landlord 

Where the plaintiff’^ tenant was ejected in execution against a third party, the 
plaintiR was not bound to apply under S. 246 or 269 of Act YIII of 
1R59, but was entitled to die a regular suit to establish his title and 
recover possession at any time within 12 years from the date of the 
dispossession. 5 Bom. H.C.A.C. 139. 

(22) Lesior’i right to sue trespaner—Subeiitence of leaie: — 

As long as a Icaso by the* owner to a third person subsists, the owner cannot 
sue, in ejoctiuoiit, a person who has dispossessed the lessee ; his cause 
, of action arises only on the determination of the lease. 10 G. 577. 

{Old Law). 

(1) Act XIY of 1859, 1 .1, el. 12 

A suit to recover excess lauds wrongfully taken under cobnir of a decree fell 
within the prorisions of-. 18 IV.R. 469. 

(2) Dispoueiaion in execution—Suit for poBceuion 

Where a poasossor vras dispossessed under a sale, in execution against other 
parties, ho was entitled to sue within 12 years from the date of such 
dispossession to establish his title to, and recover possession of, the 
property. B.T..R. Sup. Vol. 64.3 ---7 W.B. 266. 

143.— Like suit, when the plain- Twelve years. Wlien the forfeiture 

tiiif has become entitled by is incurred or the 

reason of any forfeiture or ‘ condition is broken. 

bivacli of condition. • 

t. (Old Acts.) 

[Act TX of 1871, art. 1-14Same as above. 

Act XIV of 1839 ;— No corretiponding provision.'] 

(Notes) 

Sca|ie of article.* 

This article only apj^ies to a case where the plaintiff is entitled to possession by 
* reason of forfeiture or breach of condition, that is, a condition of the 

tenancy and not to a case where he would bo entitled to possession 
only upon the non-compliance by the defendant with an order of the 
Court. SPC.W.N. 464. (F.B.) 

Hortgagor and mortgi^ee!— 

A suit by a mortgagee for possession by virtue of a provision for possession 
licing taken by him in the case of default in payment of any instal¬ 
ment must Iwi brought within 12 years from date of the first drisult, 
lOP.R. 1901. 
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Art* 1^]' Aot Xy of 1877 (imdiak uMititTioK aot). 

5cope of mrticle.— {concluded). 

gull fgr poiseasion on mortja^or’i dofigalt: — 

It a mortgage-deed givefi the mortgagee a right to take possession upon default 
in payment of the mortgage-money, the mortgagee has 12 years from 
the time at which his right to possession commences, in which he 
may bring his suit for possession. But if the mortgage-deed contains 
no such stipulation, the right of the mortgagee to take possession 
would not accrue until after the expiration of the year of grace. 10 C. 
68^13 C.h.B. 51. 

Where the mortgage-bond provides that, in default of payment of any instal¬ 
ment, the mortgagor must d(divc| possession of the mortgaged pro¬ 
perty, Md that a suit by the mortgagee to recover possession of the 
mortgaged property must lx: instituted within l!2 years from the date 
of the first default. 81 P.L.B. 1901. 

Where a lease stipulated for the ejectment of the tenant on failure to clear a 
defined area by a certain time, the cause of action for a suit for eject¬ 
ment accrued when the defendant did not clear by the time specified. 

. 7 W.R. ao9. 

In a suit by a mortgagor to eject the mortgagees after cancelment of the mort¬ 
gage-deed for breach of a condition in the mortgage-deed to pay a cer¬ 
tain annuity to the mortgagor, each failure to pay the stipulated 
annuity was considered as u now breach giving a new right to eject. 

7 N.W.r.H.C. 53. • 

A suit for possession of land, commensurate iu value to the amount of annual 
foes agreed to he paid by the purchaser to the vendor, when the land 
was sold, must be brought within IS years from the first breach of the 
ugrocment. There is no continuing breach, under S. 23. 4 A. 493. 

144.— ^For possessionCl) .of ini- Twelve yean. WJien the possesHiun 
moveable property (2) or any of the defendant 

interest therein(5J) not here- becomes adver.st*(5) 

by otherwise specially pro- to thesphiintilT. 

vided for(*). 

(Old Acts). 

[Act IX of 1871, art. Lh>:—1st & 2nd cols, same as above. 

AH XIV of 1S59, 8. 7, cl. IS:—To suite for the recovery of immoveable property 

* or any intereel in immoveable property to which 
no other 'provieion of thie Act appliee—thB 
period of twelve fears from the time the cause 
of action arose]. 

(Notes) 

Scope of article. ’ * 

(1) let Xiy of 1839 sad later Iota compared 

Under Act XIV of 1859, twelve years' adverse possession barred a suit without 
extinguishing the title, but the effect of the later Acts is not merely to 
bar the remedy, but to extinguish the title of the original owner after i 
12 yean of a posaession adverse to him. 1 B. 592. 
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Utit Xlf of 1S77 (iNVIAK ttUlHAflOlr act). 

5cope of article." 

'* 

(2) According to article 146, Act IX of 1871, corresponding to the above article in the 

preaont Act, » suit for possession of immoveable property, or any inter¬ 
est therein, must bo brought within twelve years from the date when 
the defendant’s possesBif)n had bicome adverse to tbe plaintiff; where¬ 
as, under Act XIV of 1859, s. 1, cl. 12, the suit must bo instituted with¬ 
in twelve yeavb from the time when the cause of action arose. 5 A. 1 
CP.C.)=-91.A. 99. 

(3) Law of limitation—Its operation: — 

The law of limitation operates against parties guilty of delay and in favour of 
persons in po.s.-,(‘ssioji. 17 M. 255. 

(i) •Application of article 

This article apiilius only where there is no other article in the schedule specially 
pr()vicl.'iig for the case. 17 C. 137 10 I. A. 148 (P-G.) 

(5) Suit for interest in immoveable property 

(n) This article bars only suits for interests which have been openly claimed or 
exercised by tbe person in possession. 5 Bom. L.R. 18G. 

(5) Where dispossci-ion is not alleged, a suit for possession of an interest in 
inimovoabl') i»roporty would bo governed by this article. 10 C'. 097. 

( 0 ) Burden of proof:— * 

(<i) Tbe essential preliminary for the operation of this article is that it lies 
upon defendant to show that he held adversely more than 12 years 
lirior to suit. 5 Bom. li.U. 743. 

(l>) III cases falling under this article, the hurclon lies on the defendants to 
show that they have hiul a possession inconsistent with the title of the 
plaintiff for more than 12 years i>ef(Trc suit, 14 B. 458. 

(c) Wj^ro a suit falls under tliis article, ^he plaintiff need not, in tlie first 
^ instance, prove that he was in possession within 12 years prior to suit, 

but it is for the defeudaut to show that ho hoe been in adverse posses¬ 
sion for more than 12 years before suit. 14 M. 90 ; 14 B. 458; 13 B. 
825; 13 B. 424. 

(d) When, in a suit for possession of immoveable property, adverse possession 

is pleaded iiM a defence, the dcfon^anls' adverse possession for more 
thou 12 years-~aiid not the plaintiff’s posaossion within 12 years— 
before the |pit, must bo considered. 2 A.W.1>I, 40. 

(e) A suit for possession by a person, who aUogcs that he has been dispossessed 

by the defendant, would fail, if it is proved that the latter was in 
adverse possession thereof fur more than 12 years before suit. 14 0. 
109--13 fA. ICO. (P.O.) 

(/) Under Ibis article, it must be shumi wbou the adverse possession set up 
by the defoudaqt commenced. 4 Bom. L.R. 99. ^ 

(p) In a suit for ojocLinent based on dispossession, the plaintiff must prove 
possession and dispossession within 12 years. Such a case falls within 
art. 142. GB.508. 
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JLot Xlf of 18^7 {iKDlAN LllcrrAlltON act). 


Scope of article.—(oon<i»M<ed). 

m 

(7) Deoluatery suita:- 

(a) A suit by n purson in possession of land for declaration of proprietary 

right, being substantially a suit for poBsession of inunoveable property, 
was governed by article 145, Act IX of 1871. 3 A.40. 

(N.n.) —Later decisions lay down that a suit for declaration docs not fall 
within the scope of this article. 

(b) This article iipplius only to a suit for po.sscssion (i.c.) the suit must have for 

its object the taking of {tossession from a person in possession. It 
would not apply to suits for deulari^ion merely. 20 A. 35 IT A.VV.X. 
i?)S : IG. f. 79. 1C.L.J. '73. 

(X.Ii.)— See, further, casus under the Heading ‘ 2.—Declaratory Suits ' under 
art. 120 at pp. 90K to 911 (both inclusive) niid ‘ 3. — Suit by rever> 
sioners ' at pp. 911 to 91.3 (Ijotli inclusive). 

(3) PoBseBsion - Lands under attachment by Magistrate:— 

(fi^ T.tvnds nndcr-attaclimuut by .i Magistrate under s. lUiofthe Grim. Pro 
Code, are presumed to continue in possession of the person, who is after¬ 
wards found to have title thereto. Time does not ruii against such 
person during the attachment. 1 (j.W.N..5G9. 

(h) \ suit to recover possession of iniuiovc.'ililc property attached by a Magis¬ 
trate nnder S. 14G of the Code of drimmal I'rocedure, held guveriicd 
cither by article 142 or this article. 20 120 -17 A.W.N. 214. 


(0) Suit by person restrained by Mamlatdar's order 

Where the owner and mortgagor of certain land was restrained by an order of 
.a AToinlatdar’s Court from interfering with the puKsession of the tenant, 
a suit in cjectinunt by the .-vssignee of the rights of the mortgagor and 
mortgagee agaii^t the tenant, instituted more than Hi years after the 
Mamlatdar’s onlur, was l>arred. IH H. M.JK, ^ 


(10) Suit for land—Dispossession by Mftgistrate:— 

Where it was proved that the plaintlil, who was deprived of certain laud by 
order of a Alagistratc, was in pussossion thereof within twelve years be¬ 
fore a suit by him for possession of it, the statute of limitation oouid 
' not be set up bar against the plaintiff’s title. 20 W.H. 25 (29)'. 


(11) Possession under erroneous order :— ^ 

Possession given under an erroneous order of Court, or under some misconcep¬ 
tion, subsequently rectified, will not enable a plaintiff to defeat a de¬ 
fendant’s plea of limitation. (Glover, J. dissenting). 2 B.L.B.A.C. 
173-11 W.B. 49. '• 

« 

(12) Burden of proof of speoiflo title set up :— 

In a suit fdi: possession, plaintiff must succeed only on the strength of the speci'- 
fic title relied upon by him. He cannot bo allowed to succeed on an¬ 
other title based upon long and undisturbed possession, nn1^ .itp such 
other title hod been raised on the pleadings. 11 G.L.B. 899. 

138 


Vlll 
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Scope of article.— rconlftMted;. 

(18) Jolnt-bimUf property- 

An exolUBion from all aiicDsti-al property is not nooessary to fpve rise to a bar 
by limitation. If a sbaro is claimed in a certain property and if that 
particular property is held by another member adversely to the claim¬ 
ant, the latter’s suit vrill bo barred so far as that property is concerned. 
8C P.R. IrtSH. 

(14) Bolt by owner against permissive occupier 

(а) Where a honse was in the occupation of the defendants under an agreement to 

occupy it for ii cerUin time, a suit by the owner to recover possession 
thereof, brought within 12* years from the date of tho expiration of the 
term, was not barred, whether art. ISO or this article applied to the 
* ease. 23 B. 283. 

(б) A suit against pcrsciti in permissive po.sse8Kion is governed by this article and 

not by art. 142. G C. 311-7 C.L.R. 181, {See same case under art. 
J42, p. 1059 stqtra). 

(15) Permistive pouession- Burden of proof :— 

(a) Where, in u suit for possession, the plaintiff alleges that the posse-ssion of 

the defcudiint is permissive, tho onwt lies on him to prove such j^termis- 
sive possessiou. IIC P.R. 1888. 

(b) This article, and no^art. 142, applies where the possession of the defendant, 

being in the begiiniing lawful, has subsequently become adverse. 
In such a case, the burden lies cm the defendant of showing how and 
when hjs possession became adverse. 21 M. 1.53 (159)-8 M.Ij.J. 92. 

(c) Where the commciiceincut of the dofondaut's possession was with the 

plaintiff’s consent and was therefore permissive, the onus lay on tho 
defendant to show when his permissive possession became adverse to 
the plaintiff. 94 P.R. 1884. * 

(d) G C. 811=^7 C.L.R. 181; 104 P.R. 4893. at p. 1059 under Heading 

^ ‘ Diiposaeaeion or DlseontiBUBnce of poeieaiion.’ 

(IG) Suit for taad re-formed on original site :— 

Where the purchaser of certain chiir hinds, ro-forined on its original site, sued 
for'possession thereof and tho defendant pleaded limitation by adverse 
possession, the onus lay upon tho plaintiff to prove that, befc)^ dis¬ 
appearance or deluvion, the land iy dispute was in the possession of 
his vendor. 23 W.R. 443. 

(17) Hereditary offices 

This article bars a suit for possession of an hereditary office, if brought after 
12 years from date of adverse possession. 2 Bom. L.R, 597 (599). 

(18) Manegemeat of rellgloui institution 

The article is applicable to enforce a right to manage a religious institution 
exclusively. 14 M. 153. 

(19) Proprietor and farmer* 

Where proprietary rights of a village are in abeyance, as in the case of a farm, 
a suit for possession brought within 12 years of the farm coming to an 
end, will be govoruod by this article and not barred, 86 P.E. 1886. 



1073 
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Scope of article. 

(30) CredltoF^i salt for posseuion t— 

Where, though by im iustnimeiit, an assignment or appropriation was made of 
tho rents of certain liuida till payment of debt and the creditor was 
ompowoTod to take kabiiliyats from- tenants and to make recoveries, 
the creditor was kept out of possession, a suit by the latter for posses¬ 
sion is governed by this article, and will be in time if brought within 
13 years from the date of the instrument. 10 B. 173. 

(21) Suit for land and opening of water-eoune. 

Suit for recovery of laud and oi«sning a water-course belonging to the plaintiff 
Wld closed by the defendant, is governed by the 12 years’ limitation 
contained in this article, and not by art. 07. 1 W.B. 107'. 

(22) Suits involving question of adoption: ~ 

6'm, 1-3 M.L.J. 114. No. 2, p. 1053. See, further, cases uudor the Headings 
‘ A.—Articles inapplicable ’ and ' B.—Articles applicable ’ under 
arts. 118 & 119, at pp. 8% to 902, suprn. 

. (23) Contrast between this article ft art. 142 :~ 

Seen C. 137 (P.C.)-^10 LA. 148-23 P.lt. 1890 & L.B.R. (190.5), 5C; L.B.R. 
(1893-1900), .300; 2 U.B.11. (1897-1901), 4C1; 14 B. 458: 41 P.R. 
1881. 

(24) Prescriptive title—-Barden of proof;— 

A plaintiff muse show not only that he has a title, but must also show that at 
tho date of the suit ho had a subsisting title not lust by tho prescriptive 
sections of the Limitation Act. 9 175. 

A.—Suite &lling within the article- 

(1) Suits by Mahomedan heirs*:— 

(a) A suit by a MahomedaU heiress, against other mcmlHtts of her family, for her 
share in the estate of her mother ,is governed by this article, and not 
by art. 123. 16 M. 61 (F.B.)--^2 M.L.J. 200. 

lb) In tho alienee of proof of the joint status of family, a suit by tho daughter of a 
Mahomedan owner to recover her share in her father's property, 
brought more than 12 years after the owner’s death, was barred. 89 

* . JMl. 1888. 

* 

(e) A suit by a Muhammadan for a share in the property to whicli ho became entitl¬ 
ed under a will left by bis paternal grandfather, was governed by 
this article, and the plaintiff must show that be bad possession within 
12 year.s before suit. 86 P.L.R. 1902 ^30 P.R. 1902. 

(N.B.)—See, further, cases Nos. 1, 2 ft 3 under .the Heading ’8.—For a dil- 
tribnttve Share ’ under .art. 123 at pp. 9^6 ft 939, ftipra. 

• 

(2) Suits Involving the setting aside of alienations or deeds :— 

(a) A suit to>canoel an alienation made by the guardian of the phuntii! while the 
latter was a minor, .and to recover possession of the property comprised 
in the instrument, would not be governed either by art. 44 or 91, but ft 
only art. 142. 5 A. 490 *, 8 A.W.N, 647, ^ 
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Scope of article.—(contimkfci). 

A.—Suits fallingr witMa the article.—(ro7ilt»ue^). 

(b) A suit by a Mahoniedan heir to recover property covered by a death-bed gift 

made by a father to the projudico of other heirH, is goverued by this 
article and not by art. f)l, because the deed is a nullity and there 
is no uccoasity to sot it aside. 5‘i I'.ll. 1B0.5. 

(r) Where it is essential tf> set aside a deed before any other relief can be granted 
the suit will Imeonic barred unless the cancellation of the decal is asked 
for in lime. 7.0 TMl. 1H9C. 

((/) A suit to recr)ver innnovcahle property niicnahd under a deed which is null and 
void as against the plaintifl, is governed by this article. 74 T‘.B. 
1904 ; 2 P.li.R. 190.0 & Cf. 8 O.C. 191. 

(c) A suit by the; junior nicinlxa's of a Malalsiir tnrirad'fot ft declaration of the 

invalidity of a l-tnvm hy a kaniacaii as against them, is not governed 
by article 91, and is not Imrred even though brought beyond three years 
from the date of the deed. 14 M. 101 ; Cf. 10 M. 311---3 ^T.L.J. 144 at 
p. 828, mprn. 

(/) A suit to ree.over possession of immovoablo property of a ward, alienated by the, 
guardian with the sanction of Court under Act XTi of IBoB, falls under 
this artielf.. .'i C. 363 . 5 C.L.B. 374. 

{>j) .V suit to recover possession of property, after caiicollation of a sale made by 
the guardian of the plaintifl during the latter's minority, would he 
goverued by art. 44 if the guarduin were a lawful guardian ; if not, it 
would be governed by this article. In the former case, the alienation 
would hind the minor until it i.i set aside ; whereas, in the latter, the 
minor would not be bound : he may treat the sale as non-existent. 
8 A.W.N. 152. 

(/i) A suit by a minor, who has attained in.i<|ority, to recover possession of pro¬ 
perties alienated, without necessity^hy his guardian by a deed, is not 
governed by art. 44 or art. 91. .is it is nnueccssary for him to get the 
* deed cancelled as a condition precedent to his recovering xiossession. 
7 M.L..T. 131. 

(i) A purchaser of joint family property from a Hindu father without the consent 
of the son can be .sued at any time within 12 years Ireforc the possession 
of the purchaser becomes adverse under this article. 3 Bom. L.^. 

fj) A decree is not a ' deed' or ‘ instrument' A suit, therefore, to recover 
property covered by a eompromiso-dccrac is not governed by art. 91 
' hut hy th» article. 8 O.C. 191. (Current Index, Civil Procedure 

Code, S. 462). 

Sre, further, cases noted under art. 91 under the Headings 'Examples of in- 
appUoab^ty of article ' and ‘ Examples of applicability of arti¬ 
cle ' at pp, 828 to 836 (both inclusive), supra. 

(3) Suit for j^ssesslon—Court'sale a nullity: — 

When a sale in execution is a nullity so far as the rightseof a third party are 
concerned, snch third person may bring a suit to recover possession 
within twelve years from the date he. loses possession. 26 A.346-1 
A.J,..l. 5.3. 
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Act XY of 1877 (INDIAN LIMITATION ACT). 

Scope of article.—(con<mu«d). 

ft 

A—Suita falling witbin the article.—(fOM/iuMcrf)- 

(l) Suit by adopted eon 

{a) A suit by an adoplod t>on to sot aside aliiMiations by his arloplivn niotlirr (widow 
of the last main omier) before the adoption, is governed by this artielo. 
20 M. 113 12M.Ii.J. 197. 

(h) A suit by an adopU'd son to rceover posM'sston of moveable atid iininoveablo 
properties of his .adoptive fatluT in wrongful possession of the dofend- 
ant,isa.-uit for t>osReHaioii on titio, and is govonicd not by article 
bill by this article. .20 A. 10* 

(5) Suit involving setting aside of adoption - 

Where, in a niiit for possession, the plaintiff is not bound to seek any direct 
ndiof by way of cancellation of an adoption, it will be governed by art. 
112 or this article. 00 P.U. 180.3. 

{N.H.y — See, fuj;thc.r, eases under arts. 118 & 110 under the. [leadings 

‘ A.—Articles inapplicable' imd ' B.—Articles applicable ’ at pp. 

890 to 902, mpra. 

(0) Suit by reversioner; -- 

A suit by a reversioner to recover possession of iniinovcable. pro^Hji'ty, on the 
ground that the iilicnatioii in favour of tho defendant made liy the 
last owner was without eoiisideratioii and was not binding on him, 
WH^ goveriiud by this article, us it was a suit {or posseHsi<ni. 155 I’.K. 
1883. 


(7) Assignee from reversioner 

Suit by-. See 8 C.W.N. .53.5, 802 at p. 1009, supra. 

(N.Ii.}—Sce, further, Hasos under art. Ill under llic Tlcidings 'Whether 
reversioner is barred if female heir is barred ' ^it pp. 1034 to 
1040 (both inclusive) and under the Headings, A, B, C & D at pp. 1011 
to 1047 (both inclusive), supra. 

( 8 ) Suit by son for property devised by father: — 

* .A suit by a son to recover immoveable jiroixsrfy (on tlio basis of his title) com¬ 
prised in a wil!*le£t by his Faihcr to his dctritncnl, was governed by 
this article, notwitlisUndiiig his uDii^siuu to sue for a. cancellation 
of ihe will or for a declaration that it *was null and void. 5G P.B. 
1894. 

(9) Suit by the oollateral of a sonless proprietor (Piy^ab) 

A-to recover possession of property in the hands of tho piv.prilor's veudoc or 

donee, is governed by this article, and will not 1)C barred simply because 
ibis brought more than 0 years From the date of the sale, there Ixiiug 
no necessity in such a e.aKc to set aside the sale. The adverse posses¬ 
sion in such ca.se8 begins only on the vendor's or donor’s death. IIG 
P.R. 1890 : 18 P.R. 189.5. 
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Aoi XY of 1877 (indijiii LMiTAmofN act)* [Xift. IH 


Scope of artlcle.-*'(conttntted). 

A.—Suits falling within the article.— (coniinuecf). 

(10) Suit for declaration and posseation 

A Buit for decliiration of title and for poBBCsaion, in oonsoquonco of an adverse 
order passed under S. *210 of Act VIIT of 1859, such suit being brought 
after the present Liinitation Act came into force, was held governed by 
the gcnur.il liniitation of 12 years provided by this .article and not by 
art. 11. 9 0. a.T0=-11 O.L.R. .mi; camjmre 9 C. 168.=11 C.L R. 409, 

which held art. 120 was applicable. 

(11) Bali under 8. 331, C.P. Code: -- 

A suit under S. fJHl, C.P. (lode, ought to be treated as an ordinary suit for pos- 
ROBsion governed by this article or art. 188,,so far as the rights of the 
purchaser and the '.'bstrnctor arc concerned. 18 If. 87. 


(12) Sait by parehAser:— 

(а) Suit for possession by a jmrehascr instituted more than 12 years after his pur- 

eliase, would be barred. 1.5 R. 2(S1. 

(б) A suit by a vendee of immoveable property to assert his proprietary right in the 

ORtatc, is governed In' ibis article and not art. 118. 0 A.W.N. UG. 

(c) Where lands were sold in e.xecution of u decree, a suit to re-cover thorn from a 
per.son having in^ title thereto wan governed by this article. 15 B. 2G1. 
(rf) A suit to obtain xios-scssinn by a purchaser, by virtue^ of a sale of the vendor's 
right, .title and interest convoj'od under m private Halo, is governed 
either by art. 18G or this article. 2 A. 718. 

(a) If, in a suit by a vendee for possession, it be found that ^cither the plaintiff nor 
the vendor was in possession within 12 years prior to suit, the suit 
would be. barred. 1 A.W.N. 70. , 

(y.JJ.J-St'e, further, esiscs under the llcj^dings, ‘ Scope of article' end 
' Purchaser at a private sale ' at pp. 1009 to 1011 (both inclusive). 

i 

(1.1) Suit for posseBsion—Betilement within twelve years 

Whore settlement was mode within twelve years before suit vith the party from 
whom the plaintiff claimed and the defendant admitted that sottlemoiit 
was made with the party in possession, the plaintiff’s suit for possession 
was not barwd. 24 W.B. .11.5. * 


(14) Bait baaed on compromise in previouB suit. 

A suit to recover possession nf land, based on compromise efieoted in the course 
' of a previous litigation between the parties, was governed by article 145 
furlhci^rt. 144 of this Act) and not by article 118 (—118 of this Act) of IX 
app871. 25 W.B. 521. 

bIb*' ^ 

?gee for pouession after foreolosure. 
pouenfortgagec to obtain posse-ssion after foreulosuri'would be in time if 
a sale init within 12 years from the date of the evpiry of the year of 
pon cerotanted by foreclosure-proceedings, though more than 12 yow 
^ ^ date of default, which untitled him ',io obtain possession, 

t C.L.R. 583, 




Art. Hi] Act XY of 1877 (indian limitation act). 107T 

Scope of article.— (co»ftwM<2)> 

A.—Saits fitlling within the article.—(conlmwed). 

(1C) Suit by mortga^ee-puFchaMF. 

In a suit for po^BCRtion of mortgaged properly by a decroc-holdur-purohascr in 
execution of bis mortgage-dueree, against tbo purchaser of the same 
property in execution of liis money-decree, limitation runs from the 
date the latter was put in possession by the Court Amin. 3 A.W.N. 
192 {folhiring i A. 164.) 

(17) Bult on mortgage by person out of posBeseion. . 

A suit on a mortgage by a person out of posf^ssion for more tlnu 12 years before 
the mortgage, some strangers having assumed possession as against 
the mortgagor, would be barred under this article. 18 M. 103 -■ 4 M.L. 
J.i27.5. 

(IS) Suit for redemption against stranger:— 

A suit, in -which it is found that a stranger had held possession not from tbo 
mortgagee liut under the Govemmont under a title ndretse to that of 
the xdaintii! for more than 12 years, was held barred. 2 M. 22C. 

(19) Suit by mortgagee-purchaser for share purchased: — 

^Vhcrc the mortgagee with possession of the entire undivided estate purchased 
a certain share therein, while the mortgage subsisted, from one who 
was not in actual possession, and! the mortgage was Bubscqucntly 
redeemed by the purchaser of the equity of redemption of the entire 
estate, a suit by the mortgagee-purchaser for recovery nf possession of 
the share purchased by him brought more than 12 years from the date 
of the mortgage to him, would be barred. 14 G. CT4. 

(20) Suit by mortgagee by conditional sale 

A suit to recover possession by a mortgagee by conditional sale, iustituted more 
than 12 years %fter the date fixed for repayment of the hiortgage- 
money, was barred either under this article or art.^135. 35 P.B. 
1899. 

(21) Suit by mortgagor's representative against struiger :— 

A suit by the representatives of the mortgagor to have their rights declared to 
^ the mortgaged property against a person (who had redeemed the 

■ property cloimyig iis the mortgagor’s heir) in possession for-more 
than 12 years before the suit, is barred by limitation. 3 A.W.M. 178, 

(22) Salt against a conditional mortgagee:— * 

This article governs a suit for redemption by the mortgagor against a condi¬ 
tional mortgagee who holds the mortgaged property, after the expiry 
of the mortgage term, adversely and in -hi^owu right under the terms 
of the conditional sale and not art. 148. 2 A.W.N. 84. 

(28) Bnit for i^emption of kanom; — 

A suit wa3d)rought for redemption of a kanom of an earlier date and a smaller 
sum. The defendant set up a renewal of a later date and for a larger 
sum more than 12 years before the present suit ')wledge of 

the plaiutiff. HeU, the suit was not barred. 13\ ■ 
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(24) 


(25) 


(2G) 


(27) 


(AS) 


(29) 


(30) 


( 31 ) 


iot Xlt of 187t (INDIAN LlitlTA'JflON ACj). [APt. 14I 
Scope ot article.—(f'OTiHitiieti). 

A.->-Smta falling within the article.— (coHUnuceZ). 

Salt for redemption agunst redeeming co-owner 

Whore a co-owncr of rnrtaiu property, after reducining a mortgage thereon, 
ohtaintid posKcMisioii of the whole property and continued in possession 
for more than 12 years, a suit brought thereafter by the other co- 
owncr to recover his share in the property was barred, art. 14R not 
being applicable to the suit. 2(> 1). 500.-. 

C%, J1 B. 422: 11 15. 125 & 16 B. 101. ' 

Suit for ponenion from ah IJarad&r holding over:— 

W'hen plaintilT pureii.-iKcd a taluk at an auction, it had been held by the defend¬ 
ant under an uiiexpi red ijam \ the defcndant^ntinued iu possession 
cven^.after the oNpiry of the ijnra. Foi^ suit plaintilT to re- 

ew(|r. the pro])e>-Ly, the cause of action^g^ Iku^K) afilWiSiter the 
expiry of the ijarti, and if the suit were Uodght i^ithin from 

that date, it would be in time whether u^ticle ISOipr thiH^BSte ap- 
pli*>d. y (J. .'IOT - 12 C.L.R. 19. Coiiiiiare W.li.Gap. p. 375. ^ 


Suit against possessor by fraud:— 

Where a person obmins fraudulent ]>o.sseHsion of certain property, a suit to re¬ 
cover the pi-opofty would lie iu time if brought within 12 years from 
the ditto of such'possoRsion. Ill C. 203. 

Suit by a member of a family not 'Joint:— 

V 

If, in a suit for possession by a iiu-miK-r of it family admittedly not joint, the 
plaintiff does not prove xx'ssession within 12 years before suit, the suit 
must fail. 11 C. CIO. 

• 

Suit for land abandoned 

The mere fact of abandonment cannot deprive the owner of his proprietary 
C right; and a suit to recover possession of the land abandoned, institut¬ 
ed within 12 years from the daU' of such abandonment, is in tijne. 85 
P.R. 1892 QP.B.) / 

BiUragi's suit for recovery of his property W- ' ' 

Where a ffindu became a boirog'i and, daring bis absence on pi]^ma||e‘, has 
property was in another's posseasioif* in a suit by him pp his return 
from pilgrimage to recover his property, the q,nostiun for. daciMi^ .was 
whether thff possession of that other was advi^ely to, or lin tre^t 
the owner. 1 B.L.R.A.C. 114-10 • *■ 


an award, is governed by 


Suit for property under an award 

A suit for tho tooc^ry of immoveable ptogorty uiH 
. this article. 23 M. 593. 



Ancestor barred—Heir barred• 

If tho plaintid’s ancestor was barred in asserting his. right to succeed to a 
Zemindari, the heir would be equally barrel 17 M. 34 M.L.J. 
260. • ■':<i 
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Irt lilj Aot Xlf of ilTif (imAM itiifTifiaK ics]!; 

Scope of artlcle.->(conti»iiiedl). 

(82) Balt for aadowed property* 

(a) Wbete property endofred to perpetuate the wonhip of a household idol was 

sold in execution of a decree, a suit by the trustee to recover the pro¬ 
perty was governed by the 12 years' limitation. 9 B. 169. 

(b) A suit by the presiding Ungayat priest of a Math to recover possession of 

lands alienated by his predecessor in office, on the ground that the 
math's lands were inalienable, brought within 12 ymrs of the death of 
such predecessor, was not barred. 10 B. 34. 

(c) Suit br ought by the trustee of a temple to set aside an alieuatian of trust 

^titperty by way of lease is govemid by this article, if the original 
lessor was not the trustee of the temple. 27 B. 873=>5 Bom. L.B. 241. 

(d) WherB^ti|t manager of a math sold the miraa malki of certain lands 

M||mrtainihg to the maih, a suit by a successor in office to recover 
^ -fmMBsiadr^C the lands brought more than 12 years after the death of 
m- vendor was barred, the oirou^tauoe that, during the interval 
' between the death of the vendor and accession of the plaintiff, there 
was no lawful manager not saving limitation. . 18 B. 507. 

(e) In a suit by a trustee of a Malabar Devaaoni to recover for the Devasom 

possession of the land demised on katuim by his predecessor, the 
defence was that the defendant had been in possession for more than 
12 years asserting the title of kanotndar with the permiswon of the 
plaintifi'a predecessor. Hi-ld, that the suit was not barred by limita¬ 
tion. 18 M. 402. 

(f) In a suit by a dharmakarta disaffirming the acts of his 'predecessor, 

time begins to run from the date of the plaintiff’s accession to the 
office. 13 M. 277. 

But compare 23 M. 271 (P.G.)»27 l.A. 69. at p, 1087, infra. 

• 

Balt for partition agalnat mortBagent—- 

A suit for partition against a mortgagee of joint property, w& has boe n in 
adverse posseesion for more than 12 years, is barred by limitation. 3 
P.I 1 .B. 1902. 


(38) 

« 

m 

# 

( 86 ) 


f' 

■ j|alt Patwari 

• Thi^nlitation for a so^ by a Patwari to recover possession of nairfji.{ii 

belongiDg to village service holding, must be bronght within 12 years 
A from tbp date of his appointment as Patyfari, since the posseseioD of 
^ . def^n^^^^ame adverse only from the said date of appointment 

Bait Ibv NTiwalf^wiement over wator-eouno 

Jhe-period i/l limRMion lor- a suit to revive a righir of easement oyw a wate r 
emum, enjoyed continuously for mote than the presotiptiva uij 
ii^rfend with by defendant by diversion of water to his own fields, 
^ ' must be btougbt within 12 years from date of obetmotion, q| ^ 
nata%ot continuing nuisances. 4 0.F.L,B.16 [fbllotoing GC. 894 
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iot of (iNDIAU LlMWAIIoK ACT'). 
Scope of article.— 


(36) Suit for land wronjfally taken :— 

A suit iot pouaeiajon of immoveable property wrongfully taken by defendant 
must be brought vritbin 12 years from date of such illegol seizure. 3 
U.P.L.R. 102. 

(37) Olttlnctioa between this article and article itt:— 

A suit for recovery of land is governed by this article and when plaint* 
ifi’s claim was only conditional, on payment of a sum of money, it is 
governed by art. 148. U.B.Il. (1897-1901), 446 {referring to 10 M. 
L.J. 208). 

(38) Non-partioipation of profits 

Plaintiff and defendant liccame entitled to share property of their parents, 1.3 
years {mor to suit. A suit by plaintiff to share ih the land in posses¬ 
sion of defendant was barred by limitation, plaintiff having received 
no benefit from the land. L.B.B. (190:1), 184. 

(.39) Suit for possession on allegation of trust:— 

See 97 P.R. 1890-. No. 7, p. 1053, supra. 


(40) Suit based on relation of uralan 

Sec 3 M.L. J. 213 (Case No. 2 p; 



ttamali :~ 

, siqn a). 


(41) Suit for management of trust property 

A-is governed by art. 124 anJ 1 time coniuicnciug to run from the date 

of possession of dcfcndantAr his prudeccsd|iL hi title adversely to 
plaintiff. A.W.N. (1905), 09--2 A.L.if. •304l||KuTrcntIndex, Limi¬ 
tation Act, arts. 124 and 144). 

B.—Suita not falling withii^ the article. 

(1) Baits involving the setting aside of deeds^ 

(a) This article is inapplicable to a suit where the cancellation of an instru- 
^ ment or a declaration of its invsilidity is the substautiiil relief sought 

tor and the recovery of land is only an auxiliary or ineidental relief in 
it. 25 A. 1 (P.C.)=4 Bom. L.ll. 832 ^6 O.W.N. 849. 

(b) A suit for possession by sotting aside a deed is not necessarily one falling 

under this article. Such a suit is one falling under art. 91. 15 58= 

141.A.148(P.5,;„iL 

(c) If the transactii^gp plaintiff (a w.ard) is con¬ 

cerned, Jjjg possession o.*® non-existent, and may 

“■'’“iiwier. 1 B.L.B.A.C.^ period of limitation of 12 years in bringing a 
S' however, the transaction is one which the 

,iiperty under an award recover possession without setting it 

or the reo<#ery of iminoveab., gf cases art. 44 will not, and to the latter 
. this article. 23 M. 593. 


or barred-Heir barred 

he plaintiff's ancestor • ® “O* |P 

'*■ Zemindari, ^ it. “ ' 

I gjjy , of the contract. 


Whor(), such a contract is 
is not even bound |p return 
The minor need not seek a 
30 C. 539=7 C.W.N. 441 (P.ci 
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j&Pt. IH] Aot XY of 1B77 (INDIAN LlMi*fATlON ACt). 

Scope of UTtlclt,—(contimu!d). 

B.—Suits not falling within the axtiele,—(eontiHved). 

(c) An alienation, which is void, so far as the intorosts of the plaintiff in the 
alienated property are concerned, need not be set aside. The plaintiff 
may recover the property on the ground of his title by availing himself 
. of the longer period of limitation allowed by this article. To such a 
suit, art. 44 will not bo a bar. Vi (J. GO (follotving G I. A. 110). 

(2) Suita for pre-emption: — 

(a) This article does not apply to suits for prc-omptioii. 5 C.W.N. B88. 

(b) This, article is inapplicable to* a suit to recover possession of immoveable 

proi)erty where the suit is for pre-emption and the subject-matter of 
thg suit docs not admit of physical possession. 24 A. 17 (P.G.) --5 C. 
W.N. 888. 

(c) A suit to declare .a right of pre-emption against the heir of a mortgagee by 

conditional sale, who has foreclosed, is governed by art. 120 and not by 
- this artii^. 3 Horn. L.It. 707. 


(3) Suits by reversioners 

(a) The article is iiiap])]ir.t]^HP a suit by a reversioner brought after the 
widow's death to contest an alien.ation mailc by her as being without 
necessity, it being governod^^by art. 241. 110 P.R. 1892. 

(ft) Where a Hindu widow who was, uiidiT an arniiigomcnt with her husband's 
con'MB, in possession H certain of her husband's ancestral estate for 
lj|j|AliGuated the property, a suit by the reversioners on her dciith to 
rCrovcr it from the alienees would not be governed by this article and 
would not bo barred. 8 C. 224 .^8 l.A. 210 (P.C.). 

(e) A suit b}- a reversionpr to recover possession of property gifted away by a 
deceased sonloas proprietor, would lie at any time within 12 years 
from the. date ft the donor’s death, the suit for a dcolaralion of in¬ 
validity of the alienation being unuccesffiary in such ca^s. 03 P.Ij.Bj 
1003 =^56 P.n. 1903 (F.B). 

((Z) Hell, that, in the Punjab, adverse x'osscssion by a trespasser as against a 
widow during her life cannot he adverse against a reversioner, and a 
^ suit by the latter to recover proxwrly is govoriuicl not by this acticlo but 

by art. 141, the^cuuse of action accruing from the death of the widow 
and not from the commoncemeut of such adverse po.ssessiou. 41 P.B. 
1904. , 

See, further, cases under art. 141, supra. 


(4) Suits on mortgaSes. 

(a) A suit for foreclosure or sale, bised on a mo^age by conditional sale, is 
governed by art. 147 and not by this article. 16 M. 64. 

(ft) Art. 148, and not this article, relates to a suit for redemption of mortgage. 
IJP.L.B. (1900), 167. 

(5) ot Iftud by avulBion:— 

According to the ensfem of the liiaa, the transfer of land * ' side of the 

river to anoljber by a sudden change in the'T . ivot, or by 



1082 iot XY of 1877 (ikoiak LmiU'CiON icr). [Xvt iH 

Scope of artlcle.*-(concIude(l), 

Suite not falling within the article.—<<»»cZui{ed). 

what ia called " avulsioo," cannot affect the proprietary right. And 
where, at the time of snob tranafer, the plaintiff waa diapoBseased of the 
land, a auit to recover poBaearion waa governed by art. 112. 81 P.B. 
1889. 

(6) Bull hy minor on coming of age 

If the oauae of action haa ariaon during minority of a poraon entitled to auc, he 
must Bue within three years of hia attaining majority. Otherwiae, hia 
auit will be barrob. 88 P.B. 1897. C/. 24 M. 367 (P.C.) at p. 1086, 
infra. 

OT Eadowad property—Balt againit aaaign of lact manager :o- 

A auit by a person interested in an endowed property for dispossession of an 
a^gn of the last manager, is not n auit for poaaesaion within the moan¬ 
ing of art. 112 or this article, but a auit for a declaration of the right of 
the third peraon, and, as such, yras govern^ by art. 1‘iO. 8 P.B. 1899. 

(8) Bolt oa allogatlea'Wf poiceaiioa mad dIepoMeuion 

A suit to recover poaaeasion of certain hand on the allegation that the plaintiff 
had bought the land and obtained posseaaion thereof and his posses¬ 
sion waa obstroolUd by the defendants, was governed by art. 112 and 
not by this article. 11 H. 458. 

(9) Bait laTolrlag the MtUng aelde of an award 

See U.B.B. (1892-96), 175-6 at p. 1058, supra. 

‘ Poueultm.* 

(1) PoHeuloB, meaning of:— 

— implies actual physical poaaesaion or defimtion in technical language. It 
f implies not only a faot but also an intention (i.«.) not only the fact 
of the thing being under the control of the posaesaor but also the in¬ 
tention on the part of the poaseasor to hold it so as to reap exactly the 
same benefit from it as the real owner would, and to exercise the same 
rights over it, even though he may be well aware that he is not ihe 
real owner and has no claim to be 8 A. 24 (at p. 31). 

(2) PouuilOB M defowc:— 

, (a) PoBaeasion, thodgh without title, can be set up in defence of a auit. 9 W. 

B. 121. 

(1) See, 21 M 53, No. 6 at p. 1052, supra. 

(c) See, under the heading ‘ PoiscHlea ' under art. 112. at pp. 

K^lso ra65, supra. 

(8) EEwt of 1 ^* Slleol pououlon 

(a) Wmi; a lease purports to be a perpetual lease without reversion to the 
V^jrantoTs, and no rights reserved to them, but only a nominal rent, 

. symbolical possession as against the grantors would not save limitatiou 
as against the lessees, 18 C. 520. 
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lot XY of 1877 (iNDiAK hvmk'noTs act). 


/.—* PtMuesalon. *—(eonclttdd). 

(6) A suit by the anotion>pvTchaBer of the rights of a shatet in a tnouzah, who 
had obtained merely aymbolical delivery against tho prepetual lessee of 
the property, would be burred if not brought within 12 years from the 
date of tho lease. 18 G. 520. 

(c) Where the purchaser of certain lands at a Court-sale obtained only symboli- 
* oal posHOHsion thereof, a suit brought by him to recover possession of 

the property more than 12 years after the purchase was barred by limi¬ 
tation. 2 Bom. L.R. 407. 

(d) As against the judgment-debtor, the formal delivery of possession to an 

auetion-purchaser amounts to an Actual possession. 103 P.R. 1884 ; 
"cf: 25 B. 858. 

(c) This article relates to a case where the formal poB.session of nn auction- 
purchaser has been disturbed by tbc judgment-debtor or his assigns 
continuing in possession. 2 Bom. L.R. 1021. 

(/) Adverse possossion for more than 12 years is a sufficient defence against 
an auction-purchaser, who bod merely obtained symbolical possession. 

- ir> B. 725. 

(g) Aa between judgment-creditor and jiidgment^debtor, or their representa¬ 

tives, symbolical possession is as good as actual poscsssion. Purchaser 
can sue lor possession within 12 years from the date of symbolical 
possession. 25 B. 358. ^ 

(h) An auotion-purchaser at a Court-sale, who has obtained symbolical ^kissos- 

sion. or bis assigns, may sue the judgment-debtor for actual possession 
within 12 years from the date of obtaining suoh symbolical possession. 
25 B. 275. 

(i) Where, notwithstanding a decree against defendant for possession and 

symbolical delivery of possession to plaintiff (the defendant’s ploa of 
permanent tenadoy being found against him), the defendant continues 
in possession asserting a right of permanent tenancy, suoh possession 
will be adverse and pkuntiff will have to sno within twelve years from 
the oommenoement of such adverse possession, if C.W.N. 292. 
(Current Index, Landlord and Tenant). 

(/) See cases under the same heading under art. 142. T C. 418; 10 C. 993. 

{k) See under arts, 137 & 188 at p. 1012, mpra. 

* (1) See 24 C. 715—Gase No. 2(e) at p. 1012, mpra. 

(m) See 23 G. 536— See No. 8 at p. 998, supra. 


2. Immoveable propertH’ * 

(1) Teda Olnu Haht- 

(fl) Bight to a ToAa Qiras Hak is an interest in immoveable property. 18 B. 
L.R. 264==10 B.H.C. 281-21 W.B. 178=184 (P.C.) 

(5) Toda Qiras allowance is not immoveable propf||rt^ ^ B.H.C.A.G. 189 

(2) TNb 

(a) Standing tree is immoveable property. 19 B, 207. 

(6) A suilPfor possession of a tree is governed by this artidh d not by art. 55, 

as the tree, being attached to the earth was, untffi ‘ immoveable 
property ’ within the definition of Act I of 1868. 112 P.R. 1884; 19 
B. 207. 
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Hot XV of 1877 (nsiDUu limititios act). 

2.~* Immoveable property.*— {concluded). 

m 

(3) Grant of allowance: - 

A suit to recover ccrUiii allowiiiioe endowed by tbc PciKhwa to be paid out of 
the rcveuuc derivable from certain forte etc., and etopped by the 
British (riivernmoiit, after some time, fell uudor s. 1., cl. 12, ae the 
grant was of the nature of immoveable property —imr SAiuiKirr, J. 
I'er MiiLYiM.R, J. —The Kuit did not fall under k. 1, cl.'12, as the 
allowance was not immoveable property. 5 B. 322. 


(4) Profits of a kul or water-course. 

A suit relating to an aocoutit of tlie,inconto and expenditure of a ku,l ut water¬ 
course jointly excHvuiod by the parties, is a suit relating to immoveable 

property, and is governed by this article or art. 142. 57 P.B. 1898. 

- 

(5) Ki^ht to manage saranjam lands. 

A right to. possesBiou and management of certain aaranjaiii visages being an 
interest in immoveable property, a suit to recover the 'possession and 
management thereof will be barred if thef defendant proves adverse 
posseasion for more than 12 years. 15 B. 247. 

. 

(G) Right to offleiate as priest:— 

A right to oiliciatri a.s priest at funoral ceremonies is in the nature of immove¬ 
able property. K)C. 7:l-=l3 C.L.U. 2G3. 


(7) Right to fish 

(a) A- 


t 


- ——in waters, which cover land lioloni 

immoveable property within the moaning of S. 9 


<0 

) wtbc 


anothor, is not 
tbo Specific Relief 


(b) 


( 1 ) 


(«) 


.\ct, immoveable property intended to bo dealt with by that section 
being something of wUicli actual physical possession can bo given and 
taken. The words cannot include ificorporeol rights. 19 C. 514 (F.B.) 
[PiuHSBP and Tboorr, 33., disaentinf^, 

Qowpare 20 C. 446, which decides that a jtUhar or right of fishery, as be¬ 
ing a benefit arising out of land covered by water, oomos within the 
definition of ‘ immovoabio property ’ in the General Clauses Act (I of 
1868) and is therefore immoveable property under S. 106 of the 
Transfer of Property Act. 

Ud this point see, also, 5 M.L.J. 95. 18 M. 5^j 12 B. 221. 

3.—'Or an^ Interest In Immoveable property.’ 

A suit for possession of mango trees growing on the laud of plaintifi is a suit 
for an interest in immoveable property. 16 B. 353. 

A suit lor declarat^n of plaintiff's right to lauds and to have their name^flT 
gistored in the Revenue records, is not a suit in respect of an intenR 
* in immoveable property so as to fall within this article. 19 B. 43. 


(3) A hereditary oiiioe is immoveable property or an interesWn immoveable pro¬ 
perty. 9 B.H.C.A.C. 99. 

f4),' Grant of an allowauoe for the support of a Hindu temple is an interest in iQ}. 
movcatde property, 6 B. 546, 
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J.—* Or My Interest In Immoveable property. '— (wucluded). 

(A) Bait for properties attached to office 

(1) A right to the land which is only secondary, and dependent on, a right to an 

office, is nut governed by this article, as it is not a suit for x>osses- 
sion of immoveable property within the meaning of this article. ‘iG M. 

( 2 ) A*claim to an emolument of an hereditary office, is not one for the possession of 

an iutorcst in inunoroable property, and is not governed by this article. 

22 M. 351. 

(B) Easement 

A right t 04 n easement is an interest in imi&oveablc property. A suit to recover 
such a right will be governed by this article. 5 Al. 258 (255). 

(C) Jalkar • 

A jalkar is an interest in immoveable prox)crty. 3 C. 2TC -1 O.L.K. 592. 

(D) Profiti flf a water-couree:-- 

See 51 P.H. 1898, No. 2, at p. 1051, supra. 

4.—‘Not otherwise provided for.* 

Case in which it was held that art. 127, which was sought to bo applied by 
plaintiff to her suit, being inapplicable, it was held that this article 
was applicable. 18 C. G42. ^ 

m 

S.—‘Adverse Possession.* 

f (General). 

(1) -Definition 

(a) There can be adverse possession only when pos-tession is with a person claim¬ 

ing as of right by himself or by persons deriving title from him. If 
the possession i^mes to an end by ris major {e.g.. submergence of the 
land), the constructive possossiou rests not with the tre.spassarH, but 
with the true owner. 4 Bom. T,.£l. 587=^29 C. 5f8:’-29 I.A. 104 
(P.C.> 

(b) Possession must be in some way nr other ostensibly adverse before it can 

cause limitation to run, and when there is no actual deprivation of 
* any right, there must be a manifest and known assertion of a title 

incompatible With that of tho disseizee. 4 Bom. li.K. 721. 

(2) -Original posseBilon behag friendly:— , 

When once a friendly rolatiouship is established {e.g.) that of a mortgagor and 
mortgagee, that relationship will continue unless and until some¬ 
thing is done to render such possession hostile. 2 M.H.G. 883. 

^ -^Tacking:— ’ * 

(a) The possession of one trespasser could not he added on to .that of another 

so as to complete one’s title by adverse possession. 2 O.W.N. 815. 

(b) A mortgagee from a trespasser cannot tack his own' possession to that of 

his mortgagor (a trespasser) in computing the period of twelve years . 
as against the real owner. 189 F.fi. 1889. 







■ >.•*'• j* , I, 

■ -JT''' 


"■!} 


^losi' iUt^' of 1S?7 Liicm«^/^cr)-f 

“ ■" 

^ g.^*Advent P94iumtoa.’--(cammtdii^ ' 

(General).—<oon«inuMZ), ;. 

(e) A person can tack on tlie period of his own .adverse possessioa (o that of 
his predeceKsor in title as against one who has merely obtained symbo¬ 
lical possession of the property. 19 B. 630. 

(4) - Canae of nation 

The cause of action arises, in oases of adverse possession, when ^e adver^ 
possession commences. 6 G. 693C.L.B. 505. 

(5) -Mature of proof:— 

A defendant pleading advenw possession must prove to the satisfaction of the 
Court, that his possession has been nnmistdhably in his own right and 
* to the oxelusion of the plaintiff. 5 A.W.M. 51. 

(6) Geromonoamoni of—Jodlolal determination of tlGo:— * 

Where the claim was for possession of an alluvial land, and there was a judicial 
determination of the area of the land and the plaintiff’s title thereto, 
and the plaintiff's suit was instituted within 1!2 years of such jndioial 
determination, it was luUl that adverse poBsession commenced only 
after that date and that the suit was in time. 19 C. 169 (P.C.)=^18 
l.A. 1G5. 

(7) Sxtiaetion of title 

As between private owners, more than 12 years' adverse possession not 
only bars the aotual owner, hut creates a prescriptive title in tho pos¬ 
sessor. 16 P.R, 18S6. 

(5) Once there is adverse possession for more than twelve years, the plaintiff’s 
rights would be extinguished. The mere circumstance of transfer of 
rights or supposed rights can’t give a fresh stwt of limitation. 17 
W.B. 377. * 

(8) -ExtlnoUon of eguity of rodemptloa 'r-. 

An equity of redemption may, in tho case of o usuforctuory mortgage, be extin¬ 
guished by advene possession on the part of a stranger while the mort¬ 
gagee continue in poseeasion and the period for redemption la still 
rtqiniog. 6 C.W.If. 601. 

( 9 ) -^PanoM undw dlMhlllty* 

If a panon under disability when the caaji||^ of action arose, does nDT pie, 
within three years of the cessation of^ the disability, to enfptce hie 
rights, his rights would be extinguished. 24 M. S87(P.C.)='98 I.A. 
81==3 Bom. L.R. m 


(10)-GomiBOneenMat of time 

(a) A suit for fiOB|eesion should be brought within 13 yrars of the date when 

tho possession of the defendant became adverse. 6 C. 736 bi 8 C.L,B. 
*90. 

(b) A suit for recovery of possession of certain land, if brought witldn IS jrears 

from the time when there was any necessity or duty lying upon the 
. plaintiff to assert his rights in those lands againet'the persons in pos- 

session, would be in time. 5 C. 644 «6 C.I 4 .B. 71«7 I>A. 1 (P.G.) 
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mtv of 

(o) When a puttah was exeeated in ^rttaneb of • deoree enfotcing epeciflo 
performance of an f^nement to let hmda on lean, in a suit bj the 
decree-holders or their assignees to recovot possession of the lands, the 
* period of limitation will bo computed from the date when the jmffA/i 
was ootnally granted. 19 C. 646. 

(d) The cause of action for a suit by a purohasee, whose application to have 
his transfer rostered was refused by the Zemindar, arose from the 
date of such refusal, and not from |he date of the purchase. 30 W.B. 

'••■125. 

(r) Where a decree of Court ostablishcs the sub-proprietary right of a person 
thgreby entitling him either to a settlement or sub-settlement, it 
gives a start to adverse possession as against the whole world includ¬ 
ing any one claiming to lio talukdar or superior proprietor of the same 
estate. The talukdar's suit, therefore, brought more than 12 years 
from thesdate of sucli decree, will bo barred. 23 G. 487^.23 I.A. 8 
(PC.) 

(/) See 14 G. 323, No. 7 at p. 1023, supra. 

a 

-Bonamee traniactioas i— 

(a) The article is applicable to a suit for the recovery of immoveable'pibimty 
against a benaviee purchaser denying the title of the real paivhaser. 

7 ^.N. 91. 

In a case of benaiuce purchase in execution by defendant and possession 
tbercuuder in trost for plaintifis, adverse possession will commence 
against the plaintiff only when- the defendant disavows the trust. 

I A. 403. 


(h) 


( 12 ) 


-PolUMion of part 

Occupation by a wrong-dem of a portion of a land cannot be held to constitute 
constructive possession of the whole so as to enable lum to obtain a 
title by limitation. 31 C. 897. 


(IS) - ^Poueulon by a flnetaatlng body of penoni 

^ Acts at different times by a fluctuating body of persons do not amount to ad- 
^ verse possession^to constitute which, the possession must be adeq uate 

in continuity, pnbBcity and extent. 31 G. 397. - 

(14) -^Limited intoNst:— • 

Under this article, the defendant’s possession must be shown to be adverse; 
if the possession be adverse to a limited extent and not absolutely, it 
can operate as a bar to that limited extent^ 6 Bom. L.B. 18d. 

(15) 7 —«f a 

The adverse possession of a right may be entirely dktinot from the adverse 
pcesession of tangible immoveable property; a right to sue in respect 
of the former arising possibly on open and avowed assertion or mani¬ 
fest adverse exorcise of such right; while the rig^t to sue for posses- * 
sion can oonunanee only when the possession itself (and not a mere 

vin 140 
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Act Xy of 1877 (INDIAN LiMrfATioN ACf). [Art. 141 

* Mvmne posfesslan.'*-^(conIintie^ 

* . ’ A<i^(Qeneral).—(cowhBwed). 

i-la-im to BdliM mliiot right) becomes Uidvorso to the rights of the pecsou 
aileging title, which it cannot be ns long as thAt, person is not entitled 
to claim possession. <1 Bom. L.lt. 7*ii. 

^ .(16) -JLb aHainit Governmont 

Posseffiiion, by Ck)urt of Wards iniuisiging a Zemindari, in the mistaken 
belief that certain hill tracts belonged not to the Government but to 
the Zemindar, Ward of Court, such possession being acquiesced in by 
Government officials also under a mistaken belief that the property 
did not belong to Government, lutld not adverse to Government. 9 C. 

■ W.N, 553 (PiC.) (Curi-cnt Index, Bill Tracts), 

(17) Idvene poswislon, what constitutes—Forest luds:— 

In the case of forest lands, cutting wood, gathering forest produce and pasturing 
cattle under the belief and assertion that the tracts whereon the above 
acts were exercised formed portion of .plaintiff's Zemindari estate, 
were held to Ik: evidence of adverse possession. 9 lif. 285. 

(18) Adverse possession—Effect of attachment 

The attachment of a property by a decree-holder does not arrest the running of 
time in favour* of a -trespasser holding the property adversely to the 
judgment-debtor, nor prevent the acquisition of title by prescription. 
11 ar.L.?. 3-11. 

(19) Adverse possession—Lands of a religious endowment 

(a) The hereditary manager of a religious endowment sold lands belonging to the 
endowment as well as the right of management. The vendee enjoyed 
the lands for more than 12 years doriag the life-time of the vendor'. 
The son of the vendor sued after of his father for the office as 

, well as the lands sold. The Privy Council Md that there was no 
distinction between the chum to the ollico and the claim to the lands, - 
both being governed by art. 124 and that, if there wore any distinction,' . 
this article would a^iply to, and bur, the claim to the lands, 23 M. 
271=27 I. A. 69 (PX.) [retvrsinff 19 M. 248]. 

(5) Possession of lands of -i religious endowmeut held adversely to a predecessor in 
office for more than 12 years, woul^bar also the successor. 23 Af. 489, 

' (20) PoiiMilon ai betwean membera of a Joint Hindu family 

Where the plaintiff’s father and defendant’s father were brothers, of whom the 
former predeceased the latter, leaving the plaintiff a minor,', and the 
whole family property remained in the possession of the defendant 
for more than 12 years aft^ the death of his father, a suit to recover 
■ the whole property or the plaintiff’s sliare in it, instituted within 12 
years after the death of the defendant’s father, was barred, so far as 
the plaintiff's claim to recover more than his own share in the pro¬ 
perty was concerned, and was not barred so far as the plaintiff’s share 
was conccrued. 4 Bom. L.B. 185. 
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( 21 ) 


( 22 ) 


(23) 


( 21 ) 


(25) 


(26) 



(28) 


(20) 


Act XY of 1871 (INDIAN limitation act). 

Si—* Advene poMMessioa.‘—(coniinued). 

A.— (Qeneral). —(con/iniwAi 

AdvarM poBiesaion-Joint family property ~Wl(l|i«r’B poesoHion 

The widow’s posspssion of a Hindu joint family property may bo presumed to 
be wflh the oonsent of the mombors. But if tho widow is in un- 
disturlmd possession of such property for a length of time without thp 
cciisout of the members of the family, snd not on account of her main* 
tcnance, her jiossossion will be adverse to the members of tho family. 
8 A.W.N. 133 ; 7 A.W.N. 43. 


-Joii\t ^indu family—PoBBUBion of fathpr 

So long as tho family property remains in the father, under such circumslancos 
as to be on behalf of the son, adverse possession does not arisaj. It 
coiUiincuccs only when it passes into tho hands of strangers to tho 
family. 27 B. 31. 

Joint family property—Non-participation 

More non-partici|)ation of profits and alisoucc would not constituto advorso 
possession. 11 B. 36.5. 


—Joint family agidnot individual momberB: — 

Where lands, granted to one of ttvo brothers of a joint Tliiidn family, wore held 
by the joint family adversely to tho individual interest of tho grantee 
and his son, held, by the Privy Council that the grantee and his son 
had lost their rights. 24 M. 387 - 23 l.A. 81 (P.C.) 


PosBBBBlen among Hindu eo-wldowB i— 


.\h between Hindu oo-wido^vs, tho possession of one would not be adverse to tho 
other, especially when the latter is in receipt of a maintcnaiico allow, 
anco fimn the forZQor. 12 W.K. 158 ; 8 B.L.E.A.C. 289. 


Jangle lands -PoBSOBaion^ollewB titlo 


In the case of jungle lands, in thi* absence of proof of exercise of%ctB of oivnor- 
ship on either side, possession must bo presumed to have continued 
with the pfjrsou to whom they rightfully belong. 16 W.B. 102. 


,-POBBOBBion follOVB title 

Lands of such a nature and duscription, as ihat no one can be sgid to be in 
posse-ssion of, may be presumed to be with the parties with whom the 
title rests. 24 W.K. 410. • 


Khoti lands—Deeision of Survey Officer: — 

Dacision of Survey Officer as to nature of tenure docs not affect limitation, hut 
it begins to run from tbadate of preparatiSn of botkitat. 34 B. 426 « 
2 Bom. L.R. 228. ' 

4 • 

KhoH lands-v-Commeneement of time against purehaser 

In the case of a purchaser of a share in a khoti, who was kept out of possession 
by the other sharers, limitation begins to run against him from the 
date of his purchase. 24 B. 104, 





im 
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me /Ht98Whia**’^^Hnued). 
^.—(Oeneral).—(conttnweiij. 


(80) 


—]fat«M of 

It u of tbe essOToo of a title by adverse possession that it must relate to some 
property which is recognised by law. 6 Bom. L.B. 428< 


( 81 ) Smoll pieoe of land 

Mere use of a small piece of defendant's land for fixing the plaintiff’s ladder 
upon is not adverse possession, ivnd such use, oven if it existed beyond 
twelve years, wojjld not give a proscriptive title to the plaintiff. 66 
P.B. 1899. 

(83) Btubaiid’a possession not adyerie to wife:— 

Where a l^usbbnd living with his wife remained in possossion of, and managed, 
his wife's property, his possession of such property was considered to be 
his wife's. 34 W.B. 274. 


(38) As botweanHpliJiomodan oo-holrsi— 

(a) Where-the eld-jst son was left in possession by an agreement of compromise 

by all oo-heirs confirmed by Court's decree, a suit by the purchaser of 
.V tho right, title and interest of one oo-hoir, brought within 12 years 
from the date of the decree, Iteld not barred. 8 B.L.B. W.B, 29 

(P.C.):=?13 M.I.A. 30G. 

(fi) In a suit by a Mahomedan lady to rocovor her share of the family property in 
tho hands of her brother, the latter most show that he was holding 
adversely to his sister for more than 12 years before suit. 1 A,W.27. 
113. 


ty^e 


(84) PoMessiott u tMtvenn oo'ihuen:— 

(a) Possession or occupation of joint property by^e oo-sharor does not constitute 
i; adverse possession against any other co-sharer, until there has been a 
disclaimer of the latter's title by open assertion of a hostile title of 
former. 3 O.W.N. 774 ; 21 M. 163, 106 ; 31 C. 970; 28 W.B. S3. 

(h) When one co-sharer sets up adverse possession against another, it is for him,^ 
show that he had held possession' in such a way as to give d^fi^t 
notice to his other co-sharers of his fntgntiou to set up a title adverse 
^ to them. 1. C.L.B. 185. 




(c) The possession of defmidant, a oo-sharer with plaintiff, of sir land attached to' 

an undivided mahal, was Jield not adverse to plaintiff, when the 
defradant did not repudiate the title of plaintiff or set up any adverse 
'title Withk\jl2 years prior to suit. A.W.N. (1908), 15. (Current Index, 
Adverse possession. 

(d) Bxelusive possession by one co-sharer, of property originally joint, does not 

per ae amount to adverse possession as against the dthers. The Court 
should see whether such exclusive possession could not he accounted 
for by the fact of some arrangement having been come to at a previous 
; ' tine h^twuen the parties, 1 O.L.B. 864i 
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(85) 



A.—(Qentfral).' 

—Village ee<ownent-> 

Where, there being » cuatom in a village ot re>^tHlii^tiag the lands among 
the co-owuets in the village comoxunity 'ij^odioally, the question of 
limitation was raised in a suit for such re-distribationi held, that a 
* judgment in a similar suit within 12 years prior to the present suit, 
recognising the existence of such costomi was sutlicient to keep the 
claims of the plnintifE alive. 2 hl.H.C. 1. 


(36) Pouentoa of Joint ovnen i— ^ 

(а) Whore two sisters jointly inherit Certain property and one of them is in actual 

possession of the whole, the other residing abroad and occasionally 
v(|iting the property in the possession of the other only as a guest, 
the possession of the other will not be adverse unless she asserted an 
. exclusive title thereto to the knowledge of the absent sister. 1 C.W.N. 
774. 

(б) Whore dhumuttur lands were registered in the joint wmos of the pluntiff 

and defendant, the entry was a declaration of an^st Joint title such 
as nullified a plea of bar by limitation. 16 W.B. 42. 


(37) —Tenanti>ln>-eomnion:— 

(a) As between teuants-in-common, the imsscssion of one is not adverse to the 

other, unless the former holds for more than 12 years in denial of the 
rights of the latter, such denial being to the latter's knowledge. 21 
M. 153=8 M.L.J. 92. 

(b) .4a ejectment suit cannot be maintained by one tonant-in-common against 

another. To constitute an adverse possession, as between tenants* 
in-common, there jntisl be an exclusion or an ouster. 5 Bom. L.R. 
742. • ‘ 


(c) 


To constitute adverse.4iosec8Eion among— there must be an exclusion or an 
ouster. Exclusive receipt of profits by one tciiant-in-common for a 
long period is presumptive evidence of ouster or exclusion. 7 Bom.L. 
R. 252, (Current Index, Adverse Possession/, 



AdYsrae posMssion u against taluqdar 

The mere circumstance that land situated in one village within a taluq was 
used by the neighbouring villagers as a grazing oommcui for the pastur* 
age of their cattle, could not oause limitation to run against the 
taluqdar, as if he were out of posssssion^ 20 W.R. 285. 


(3]Q ■-Ceuatlon from onjoyramits— 

Where certain Inam lands and cash allowance paid to plaintiff were attached 
by Government, which subsoquei)tIy wit^row the same, and pUInfi lf, 
after the relief of the attachment, did not enjoy the lands or allowanoe 
for more than 12 years, a suit for the lands after* that period held 
bjpried, 11 B. 222. 

(40) -^Vaate laadat— 

(a) In the case of waste lands, the cutting of grass and grating of cattle ate ei4(v * 
narily acts by which possesSloa is asserted. 31 Ct 897, 
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5.—* Advene po8seMs/oa.’’^(coHHnti 

* ^ 

A. —(Cleneral). —(contbtwed). 


' Sift.. 



(43) 


(&) It) the cftse of purchase of waste and'unocoupiod laiidi^lio pucebasek need not, 
in a suit fur poasoKsion by him, prove his vendor’s possession within 
12 yeais prior to s-jit; but he must sue within 12 years d the posses- 
sion becoming adverse to him. 49 P.H. 1884. , 

(c) In the case of uninhabited or uncultivated lands, the presumption is that 
possession follows title. Very slight evidence of possession will ^ior 
purposes of deciding qurstioiis of Uinitation. 3 C. 768 2 C.L.B.'I 

(41) Yaesat land——Temporary oeeupatibn 

User of another's vacant land by way of temporary occupation or one: 
ment, does not constitute adverse possession thereof 16 B. 338. 

(42) Lands attaeheil td ofBoe of karnam: - 

Where the descendants of one of two komaim in a I^emindai'i village held the 
whole ot the lands attached to the office of bath the karnavu as x)rivato 
property for more than 12 years. |^hout any attempt oithey on the 
part of the viy-barnam or the Zemftldat to re-attach the same to the 
office, the claims l>oth of the Zemindar and the tio-karnam were held 
barred by reason of the adverse possession of the holder. 7 M.L J. 54. 

Servloe Inaia lands-Non-performance of serriee. 

To make the holding ot a service Tnam adverse, there must bo' refusal to per¬ 
form service or a claim to hold the lands free of service. Mere non- 
performance of service is not sufficient. 23 B. 602-1 Bom. L.K. 60. 

Presumption 

IVhcrc a female lives with her male relativ^, the presumption is that they 
manage her property for her, and do tibt hold adversely to her. 

^ L.B. 828. 

-Unregistered purohuer:— 

If a person purchasing under an unregistered salo-dood remains in posi 
more than 12 years, ho perfects his title thereto. He cannot 
od by a subsequent purchaser under a registered sale-deed. 

=9 M.L.J. 258. • 1’ 

-Defendant bolding/rom OoTomment:- 

In a suit for possession of land, which, at one time, undoul 

it was found that the defendant the la^Kt^more tBag 

years under a Cowle from the GoHii^Bt. HeW, the 
the defend&t was adverse to the pMitiflBbd the suit barred. 

^69. * 

-against ofBelM atslgilw ^ 

A suit by an official assigne^iU baiTed by reason of possession for more than 
12 years in the widow of the insolvent under a conveyance before insol- 
‘ vanoy. 4 \Y.R, 103 (P.t;.}s6 M-LA, 494. 


(44) 


(45) 



(40) 




(47) 
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Ki- ' 

‘ Advene j^ueaeioa.*— (continued). 

; 

A.—(QMieral).>-(eon/in»ed). 

(48) Adopted Mo’o nit againit alioDtei tram adopilre moOiot i— 

The cause of action for a suit by an adopted son to recover propertj^ alienated 
by his adoptive mother before the date of hia adoption, did not accrue 
• until the date of adoption, when the poasesaion of the alienee became 
adverse to him. 19 B. 809. 

(4^-Ohatwai and undor-tonure-hoider 

Where there is nothing to show that the poaacKsion of the uiider-teuurc-holder 
' woa adverac to the gluitilial for more than IS years before suit, a suit 
for ejectment by tho latter would not be barred by limitation. IS C. 
|64:.-.12 I.A. 188. (P.C.) 


(50} Suit baaed on award 

If an aVrard of arbitration grants po.ssessinn, and neither of the parties were in 
possessjpn at that date, a snit by the person in whoBi< favour the 
award is passed for posKcssion against a stranger in possession for 
more than 12 years would l>e barred, though it is within 12 years from 
the iiward. 1 A.W.N. 170. 

(51) AbandOBineBt by Hindu widow—Suit by daughter:— 

A Hindu widow first contested a will by her deceiised husband, but subsequently 
admitted the rights of the devisee, abandoning her own rights. The 
cause of action for a suit by the daughter to set aside the father’s will 
was Jield to arise only on the widow’s admission of the rightr of the 
devisee. 8 W.B. 823. 


(52) Suit for aocretioa:— 

A suit to recover an accretion must be brought within twelve years from the 
*' formation of flie same and the poascssion thereof by another person 

‘ on adverse title. 7 W.Tt. 457 ; 89. , 


(59) for partiUou 

M , In a suit for partition, the possession of the defendant for more than 12 years 
would prevail, if the plaintifT does not prove that the property in which 
' he seeks to recover a share is ' joint property.' 9 C. 237. 


(54) iuit to NMvep mnlikhuin: - 

Where n^khana was in deposit with the Cgllector, in consequence of the 
ifuaal of the propriotore to make settlement, and was not nin-lTnad 1^ 
piop^totsj^or morethui twelve years, the proprietors lost their 
ShttoAl^^. 22W.R. 520. 

f -^DlluvUted * 

(a) Diluviated lands rerforming on their original site, remain the property of t, b»i r 
^original owner. 13 H.I.A. HJi.B. 521 (PA«). 


(h) But this doctrine does not hold goodniter le-tbrmation an indefeasiUo 
right has been acquired Iqi; adverse possession for more than 12 years, 
3 C. 796== 1 G.L.R. 259 (PjB). 
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iofe XU of 1877 (iMOUK uunAt^ act}.. [Art IH 


(M) 


0^ 

IPoam 


5.- 


'Advetto JMMSMflDff.* —(AMlblMd}, 

•» 

A.—(General).—• . 


I— 


eaaefc of lands occuptod, the question of poasendon nWK be treated oe distinct 

and 

8 C. 

768 dC.L.R. %4. 


from the question of titlo, for the title loatU^ in one person, 
moro than 1*2 yeais' adverse possasMoil wif be in snothor. 


(67) Oiierdlan er muiafer end word 

The pohseesion of a maiugei would not become advenfo as agiUnet his ward 
until he distinctly repudiated the maoAgement. 17 B. 765. 

* e 

(58) - Lanbarder and ee-iharer — 

A lambardae not being a tinetee of the shdles of the cO'Sbarers, he may obtain, 
adverse possession ul the share of a co-sharer b^ withholding aUB 
appropriating the piofits thereof, 1 A W.N. 20. Bat ecc, 2 

' 107* A.W N (1905), 36. 

(" * 

(59) — Daelaratlon of title — ^ 

A declaration of title may bo made on the strength of mefto than 12 years* 
ad vet sc poiuession, but such declaration cannot lie made on a title 
not distmitly set fmth m the plaint or the issues. 2 C. 418 {Jollou- 
mg 20 W .It. 104). 

(60) -^Yold baqaeate — * ^ 

Where a will makes .i void leuduars bequest and the eaecutor takes ponsefluou 
thereundei, his posseshion will, finm the conunenoement, be adverse to 
the heir-at-luw, and the lattci will be bairtd milesa the auit is broni^t 
within 12 }cuis from the exocutoi's t<ikiiig poswssioii. 4 G. 44S. 

(61) -Abaadoiunent by Oovamment.— 

Where lands arc confiscated by Government as an act of state, and then aban¬ 
doned, the question of advene poslession and limitation must be 
^ treated as if there were no confiscation at all. 4 C. 727 (P.C) - C I.A. 
76. 

-Bight to flsh 

If defendant had been il-iung in l^water for more than 12 yoivrs adversely to the 
plamtiff, the latter's snit for dedaration of his title svoold be bi^fted. 
SC. 276«1C.L.R 592. ^ 

t 

to hiul^id, can ae^ 
fif hei 
id. 
ir to; 


(62) 


(63) 



(64) 


-Ormit by wife 

A g*wntee, from a wife, of land beli 
soription agamst the hosl 
than 12 years agtunst the hi 
because ^e wife has no po' 

• f 

yeador'a pesMuloa after sale4 

(a) The possession of a vendo' after a side is advi 
vendee against his ven lew and a pure] 
a subsequent Court-sale vrould be bart^j 
and tbe aucUon-pucohasor 
years. 19 B. 197. 




Aeai 
'*B interest 
on of the 
of moM tl 
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4iV*,4SKSrt« posMe^aioa, *—(cwsifiAited)., 

.A<—(OwBeral).—(am«nM«i). 

f, * 

(6) The posMsaio^it a voador after the execution a nOe-deed b; him ^adverse 
lhiMer^ If the purchaser, therefore, does not brin^i hie suit 
lion within 13 years from the date of sale, he will be barred. 
Delay-ih'^fegistration of the sale-deed does not stop the running of time, 
11 C. 229. ■ 


tothej;, 
for p( 




(c) A vendor .under n deed qf conditional sale becoming a tenant of the vendee, held 
-r-iover after the period fixed in the ^eed - of conditional sale. Held, ihe 
possesaion of the vendor wds not adverse to the vendee. 19 M. 437. 

(65) ■-OlluTion—Beoformatioa ^ old ilto:— 

. Vr Where, in the case of land rc-furmed, after dilnvion, on an old site, the 

• defendant relies on a prescriptive title by adverse possession, the.plain¬ 

tiff oughts to prove that the defendant lias not boon in possession for 
'^more thi^twelve years prior to suit, i G.L.R. 390. 

(68)-Fishery 

Whore a person fishes in a tank adversely to the owner for over 12 years, he 
acquires an absolute and indefeasible title to fisli .as against the 
owner. 3 C.L.B. 509. 

I' • 

. (67) PoueMion of executor against heir>atelaw 

Where a residuary bequest is void and the executor takes possession of the pro¬ 
perty covered by such bequest, sucb possession of the executor is 
advene to the heir-at-law entitled to succeed as on an intestacy, and the 
suit by the heir will be governed by this article. 2 O.L.H. 112. 

(68) IreipaMor’B putaidar'i pooBoulon:-- « . 

The possession of the pu^idar of a trespasser will lie adverse to the real owner, 
if such possession and the possession of the trespasser, who created the 
putni, covered a period of more than twelve years. 1 CTL.R. 531. 


(69) 


Bolt by BOO ag^BBt allenoe of Btep-nifther:— 

Where vafan propnty was alienated l^a widow of the deceased owner thereof, 
a suit by the son of^e owne^by another wife to recover possession 
* of the property IbcmM inoumlirance, instituted bqrond the time allowed 

^:,by law after his attipiiug^jority, was barred, the possession of the 


’ ^jridow being that o; 

kinst a 
Bioner, 




18 B. 22. 

bamd:-> 

le heir will not cause limitation to run 
)m. L.R. 106. 


the owner bunf tW reTersionaiT cyan though the 
14 B. 817. 

^a fema^ bob; If Itomd 
lbeth«» M^nOour is bunod if fbtolll ^etr 1 b^ 

>.Xg||i^WaBive).<«spra. . 

THi 141 



•v ■ 




'Xw'-' iol tt of W ■ ,ac4. ' 

, ^ ^ S.—*AaVma pm^u$Bhoi^*-r^itiMted^. 

: ' A.—(Q<jneral).---{co«cli«fed).- 

■(7{i) -fAtu I«ads :—• ^ , . ' i- 

(a) The adverse possossioji of->-daringUiie life tituc of one holder will W a stteeecd* 

ing mkutdto even tliough he ie a minor at the time of hie euooesaion.''^ 

7 Bom. li.R. 135; 9 B. 108. . ,• 

» 

(b) Where ia grant of ratan lands by plaintiff’s father was invalid, a suit by| the 

plaintiR against the grantees, within 13 years from plaintiff's f&tfaor'e 
death, held not barred, adverse posj^ssion commencang only hwn *' 
the death of the plaintifl'K father. IS B. 80. 

• B.—Burden of proof. . 


(1) Barden of proof 

(a) H, in a suit for possession, adverse possession is pleaded in defence, 
, plaintiff ought to prove possession and dispossession within 13 years 

prior to suit. 105 P.K. 1901. 


(5) In a suit for possession of imuiovoable pcopertyrfalling within this article, 
plaintiff must, pritiui facie, establish a subsisting title not barrodL^y 
limitation, before tbe defendant can be called npon to substantiate 
the pica of adrerse possession. 20 A. 182 ==18 A.W.N. 10. 


(e) Where, in a suit for possession of immoveable property, tbe defendant 
pleads adverse po'SiscsBibu for more than twelve years, the burden lies 
on the plaintifl to let in primi facie evidence of poBsessioit within 
twelve years prior to suit, as the question of limitation l^omes a queS' 
tion of title. 14 A. 193 (104); 11 A. 438 (447). 

(d) Where the plea of adverse possession is set up in a snit for posaeaidoji- of 
immoveable property, it most bo ascertained when the defendant's 
possession became adverse to the plaintifl. 132 P.B. 1883. 

(r) Where the plaintifl has established his d&e to land, the bnrdon of proving 
^ that'the plauitifl has lost that title by reason of the adverse poasesnem 
of the defendaift it'npou the defendant. 7 C.L.B. B6A (P.Q.); 18 B. 

# 513. 


(/) In the absence of other satisfactory proof of title or of long antecedent ■ 
possession, % survey map is not. sufficimt for a penpn to recovq| land'. '' 
in the possession of another. 3 310. ■ • 

(g) * Where, in a snit tot posseseion of ancestral propei3y,<the defendant ,^eftdt 
adverse poagBaskui;, the oittu Iia on him to i^ow such advwse pdessn- 
non. 63 1903. , . . 


^) Where the defendant is admittedly in possession for more ^n 13 < 

before enit, the Inlcden Ues on the plaintifl to Aovr that he had"« tliUe f. 
not bai&e^^liWlation and subsist^ at.i&e date of ^t. 3.AJL|^% 
• C3aiA.W.N. (19dS^, ‘l4. (Garrwt Ind^ Adverjos'PoeiU^o^^ 

was strong, and un^iqiated, it wiU JuM 

■ won M eedtiet Qoverttri^ ^ 

Index-, .*ffille')[. ■ 




V ' '^.v ' 




.•j- ^ 


^ Mil. A«t; xi of i^;tiiii>ii!( 

*, po»B 08 ai^,*:'r^^si^n^, 

B. - Burden of proot—f^tipw^}- 


im 


Bull in ^Mtment;— ' 

r * ^ * 

" - YoX If the plaintiff in an cjeetment suit is proved to have been in peaceable 

posBossion till -within a short time brfore suit, when he was forcibly 
* dispoBsessed by defendant, this is enough to coll upon defendant to 
prove his title. 7 0.591. 


fb) Where the plaintiff sought to disturb the admli^d possession, for about^ 
'*"11 years, of defendants, who insisted on a longer possession as a statu¬ 
tory bar to the suit, the bntii was on the plaintiff to prove the cause 
of action accrued to him on a dispossession within 12 years before suit. 
1 ^V.B. SI CP.C.) =8 M.I.A. 199. 

(c) In a-it is not enough for .the plaintiff merely ‘to show that he had a 

title or that be was in possession at some remote time, lie must show 
that he was in possession at some time within 12 years prior to suit. 

' S G. 212.* But xce and compare 15 C. 858. 

(d) In every suit for recovery of possession of land on the ground of dispossos- 

sion, the plaintiff ought to start his case by proving his possession at 
romu time within 12 years prior to suit. 0 C, 12.5. 


(e) AVhere a suit for ejectment is brought aon the ground that the defendant 
is in wrongful possession, the burden lies on the plaintiff, of proving 
' that ho or his predecessor in title was in possession within 12 years 
before suit. 10 C. S74. 


(f) 

(9) 


In a suit for ejectment, the burden of proof as to title lies on the plaintiff. 

, In a suit for ejectment by a person claiming Inam and mirax rights, 
the burden of psomg miras tights lies on plaintiff. 4 Bom. L.B. gOl. 

Where the plaintiBr wah out of pd session for more than 12 years before 
suit, ha must n^e out some prima fncic titlor and'somo agreement 
or acknowledgment of that title depriving possession* of its ordinary 
effect. 11 B. 216. 


(/I) In a suit for cjocfemeiit, the defendant who sots up the plea of adverse 
possession, notwithstanding that he hod onoe admitted the title of 
the plaintiff, x^cut show, when the alleged adverse possession, undet'* 
this artielA, coounencod or under art. 1S9, when the tenancy temi*, 
nated. 28 B. 4423 e 4 Bom. Tj.B. 99. • 


0) 


:^:V 




Hftste lands:— 

If, in a suit for possession of w^te lauds, the dafendant sets up advi^Mpctta^^ 
sion, it is for tlie ^^neo to prove adviKse’possessioD., - 
fat the plaintiff to pjcove a priwa faw title. .105 P.i^. 10^^ ' 

'1 ■ - 

•|«lt by ’ 

• In a suit by a-^^mdee for/^ssessiou, tite v^or being opt of possetsum iijt jliiUr 
of aa|^'>ihe pleinjllf ought.^'i|ro;|te that his was 

at4<^ tim^i^nl2 tosflit, 898., JP. 
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5,--* Advent fimistts/taJ^^^ioatinite^. * 

* B.-Burden of prooi.—fcotttinifedj. 

(5) Co'Ownen :— 

Where two ulsters jointly purchased property and oue was in poadession, the 
other bciitg absent abroad and occasionally visiting the, property on 
festive occasions, and the latter sued to recover possession, the btiidffii 
of proving adverse possession was held to lie on the foroier, thb suit 
being governed by this article. 14 M. 96. 

,(6) Bolt for land reclaimed from a bhfl 

Whore the ownership of Ijnd reclaimed from a bhil is contested between two 
* parties and prior possession is pchved by jone of them having a title, 

the presumption is in favour of the continuance of uuoh possMsfon,' 
when ]lniit.atioii is ple.'ided by the other party, g In such a oafle,''the 
party pleading adverse possession ought to prove it. It is enough if 
' . tho plaintiff proves that the land was covered with water, down to a 

period within 12 years prior to suit, and that, before tho laud was 
bovorod with water, he (plaintiff) was in postession under a title. 19 C. 
660 (P.C.)^19 I.A. 140. 

(7) -Landi submerged 

If, in a suit for recovery of land covered with water more than 12 years before 
suit, the plaiiitiQ proves acts of ownership, such as letting oxAjulkar 
to tenants, &c., such acts arc prinia facie evidence of possession and 
ownership. In such a case, the defendant cannot micoeed unless he 
proves more than 12 years' adverse possession. 9 G. 802. 

(8) Joint Family property 

In joint family property, the possession of one oo-sharer is the^posseasion of all, 
and it is for the oo-sharer in possession to show that tho other oo< 
sharers have been excluded for m^ than the statutory period or 
havfi abandoned their rights. 118 P.B. 1889. 

e 

(9) Presumption of title 

fa) As to presumption of title out of possession and burden of proof, aee obser¬ 
vations of tho Madras High Court in 16 M. 315 (at pp. 319, 320 821). 

(b) When a plaintiff proves his title and pouession, tho presumption that 
his title continues till the defendsjM <|proves that the possession was 
* interenpted; bat where a plaintiff |m'' prove title only and not poeees- 
sion, he mi^t prove that the adverse possession of the defendant oom< 
menced within 12 }-earB prior to suit; otherwise he cannot sueoeed. 

9 M. 175. 

(^)-Cultivated and jinoniturable lands »— 

(a) In suits for possession of lands under cultivation, plaintiff must first prove. 

■ prinm fade that bis cause of action is not barred ;' 

(b) In the case of nnchlturable lands, the defendant must egthblish hie. ndve^nta 

• ■, possessiou; • - ' , ‘ 

(c) Ilf the case of lands under cultivation at date of eoit but ptevioasly. un^tl* , 

vated, the burden still lies on plaintiff. 6 C. 36. '. , 
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•k*!’** 

S*—*Aih»e^e po«5«*/oJi. 

^ « 

B.—Burden of proof.— (ooneiuded). 

Seo, furthor, cases under Headhig ‘Cauu relating to Barden of proof* 
under art. 148, supra. 

m) -Mnhomednn Law-Wakf:> 

« 

Where the enjoyment of the person in possession is not adverse to owner of the 
property, the owner's right will not be burred by limitation. 0 C.W. 

,^N. 625. [Current Index, Mahomedan Law (VVakf)..j 

C.—Acquisition of ftrescrlptlve title. 

(a) -Will by karnavan :~ 

Where a ^rnrmrn of a Malabar taruwl made a will giving a life-interest to 
the devisee, cause of action for a suit bj' his successor in otlicp would 
arise only on the death of the devisee. 14 ^T. 495. 

fb) -Gift by karnafcn:— 

In the case of a gift by the karnavan of a Mappilla tarwad, adverse possession 
in favour of the donee oommonce.s from the date of the gift, and a suit 
for recovery of the property by a succeeding karnavan, brought more 
than 18 .years from the gift, wouldJ>e harred. 15 M. 19. 

(cj-Non-payment of melwaram or landloid's share of rent 

(1) By the mere non-payment, by the tenant, of inrlwarain (i.r , landlord’s 

share of rent or prodneo), unacoompanied by the assertion of an adverse 
title ill himself, a tenant oannot acquire a prescriptive title to the 
kndirnram right. Ifi M. 171. 

(2) By reason of the faSt that an Tuumdar could not sue to enforce acceptance 

of pattahs wjUhout obtaining registration of his title under the 
registered landlord and had not collncted rent from the tenants for 
more than 18 years, the tenants cannot acquire rights against the 
Inamdar b^' adverse possession. 30 M. 6. 

(d) -Effeet of oirner obtaining lease from trespasser 

o Where the Government wrongfully took possession of certain land, and the true 
owner took ^juara from Government and held it for over 18 years, 
the Governmei^'was held to have acquired a prescriptive title to Idle 
land at t^e en’ii of the period of the loose. 29 C. 5lS (P.C.)— 29 LA. 
104^4 Bom. Ti.R. 5R7 and Mitra's liimitation, at p. 1061. 

fej ,-oa against reTorsioners:— 

See cases under art. 141. 

-^Temple serTleo lands—Aequisltibn of right:— « 

\Vbere servants of a temple come into occupation of tem]^ snvice lands as such 
servants, they cannot acquire, dating the continuance of sneh. posses- • 
sion, a right against the temple or its manager at th^ » 
12 B. 322. * ’ ' 



i lot Inif of 18 W (iNDIilkr iflHTjlWbK AG»). 

fi—Mtfvtfne jMwsMaAiii. 

C.-Acquisition of prescrl|»tive 

-i ■, 

(in) •~-~.TtaMU»7:— 

As to vhethor a ti'uant can, during the tenancy, acquire a prescri]ttive tiUe ^ ^ 
setting up an ad/orao title, aee oases at pp. 102S, 1024 aiid'1025 un^iit 
the Heading *D—Advene peuesiion of tenant,* aujira.» 

(h) -Want of registration, effect of :— 

A purohaset under a deed invalid for want of registration may^ still acquiree 

title by adverse possession for more than 12 years. 4 B. 89. 

■ 

(») .--Bffeot of eatry of title in Survey Register:— 

A Survey Officer noting under the Bombay KlioU Act has authority to deter* 
mine title. Hence limitation does not begin to run from the entry 
•' of' the title in the Sur^’ey Begister, but arises from the date of denial 

of plaintiff's title by defendant. 24 B. 533. 

• 

(j) Title by adverse possession how acquired by wrong>doer t — 

A wrong-doc£ may acquire title by adverse possewsion for more than 12 years; 
such title may be transferred to a third party whilo in growth, so that, 
if tho possession of the origirnd wrong-door phia that of the transferee 
shoitld cover a period of more than 12 years, the original owner's title 
would be completely extinguished. 8 C. 224. 

(k) Effect of abandonment by trespasser:— 

If, before tile acquisition of title by adverse postw^ssion, a tresspasser in posses¬ 
sion aWndons tho possession, the rightful owner on the abandonment'. 
is in the same position in all rcspuq|s as ho was before the trespass. 

4 Bom. L.R. 537 29 C. 578 = 29 I.A. 104 (P.O.) 

• \ 

(2) Previous ;[|ossession short of the statutory period 

More—will not entitle a plaintiff to a decree for possession in a suit brought 

ft 

more than six months from tho dispossession, even if the defendant ' 
oannot establish any title to the laud sued for. 26 G. 579«=8 C.W.K. 
568 (ivffif. to 7 I.A. 73 ; dialg., 20 C. 934--20I-A. 99, and disut^iug ■ 
/fo»8 W.B. S88&7C. 691). 0^ ■ 

—Suit Qtt-Biortgs^e—ftobsequent invalid sate: 

*fia}t for redemption—Defendant set up a subsequcilt sale, which was found to ' 

. ' be invalid againat plaintiffs:—Held, def^dant did not acquire a title'. - 

,' hy a^vetj^e possession. 14 M. 38. 


(») ~->8ait by adopted sou 




A suit bjf the aaopted son of the junior widow to recover jpoesanuott a|r<«fteto : 
property from the defendant, who allegsd himSidP tb^ 

' -" son o{;f^e senior nddow of-the owner of-the.propetj^^ bdb^ y} 

as the possession of,the defendant and hls adopSro wqi V' 

A' to l« adverse fair more than 12 years; ^ 
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/o) - 1i§imm4»n Lav—Rights a( son:— 

As a Mahomddon son derives his right only firom his father, a decree obtained 
against the father with reference to certain pVoperty is also-binding on 
him and lie cannot plead adverse possession for more than 12 years on 
the ground that be was not a party to the suit against the father. 21 


B. 98. 


(P) —— Aooolsltion of ^omanont tenancy i— 

A right of j»ermanent tenancy may lie ac^ited by adverse possession. In a 
case where the yearly ten&ncy of certain tenants having determined 
the latter set up a right of permanent tenancy to the knowledge of the 
la^^dlord, such possesHioii having continued unchallenged for more 
tlun 12 years, held the tenants had acquired a permanent right of 
oecupaucy subject to the payment of certain amount of rant. *2f M. 
585. 

fq) -LimttcMi intoreil:— 

A prescriptive title to a limited iiiti-rest (or partial interest) may be acqoird in 
immoveable property by more than 12 years’ adverse possessioni be¬ 
cause possession of a limited interestrin immoveable property may be 
as much adverse for the purpose of barring a suit for the determina¬ 
tion of that limited interest as is adverse possession of a complete in¬ 
terest to bar a suit for the whole property. 18 M. 4G7. 


D.—Relationship between Mortgagor and Mortgagee. 

(fl) Denial of mor^agor’i title 

Mere denial by the mortgagee in possession of the mortgagor’s title to redeem 
is not enough td cmistitute adverse possession. 10 M. 189. 

(5) Mortgagee cant iwt up advane poamMioa 

Where a person enters into possession as mortgagee, he couJi not afterwards 
set up an adverse possession as owner so as to defeat the mortgagor’s 
'* right to redeem. 14 B. 279. 

(c) -PassaisioB uoder mortgagee 

• (1) Possession of certain laud obtained by a certain iwrson under an agreement 

with the usuMetnary mortgagee thereof, is not adverse as against the 
mortgagor, unless the latter had notice of the agreement and possession 
and unless such pussessiou was in displacement of his rights in ^e 
land. 27 B. 43. 

(2) Adverse possession against mortgagee is not mecessaiily advene-Ifo 

mortgagor, because possession adverae’^to^ho mortgagor ow only arise ' 
vriien the mortgagor becomes entitled to Tntnnliftte-''’yrmnnnsinn. 
A.W.K. (1905), 4. (Current Index, Adverse PoBsessiSa)^ . . 

. (iQ .. ■ Paraiiaailre powestien of martgigor. 

The permiwva possesuon of a mortgagor cannot be adVetaC to the mortgegeB,^. -. 
. and a suit to. e^ the mbrigagoa, brought more thra Ig yae^. af^ -' 

' sooh possession, was not bKoed. il4 P.B. 1890. 
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D.—Relationship between Mortjintor end Mortgngee.'^CeonfinKed^ 


(«) >—-PundiHer at Court-isle :— 

A purchaser at a sale, in execution of a mortga^fe-dooree, effected without <■ 
notice to tlie legal representatives of the deceased judgmeht-dehtori^,. 
cannot set up, in a suit for redemption bjr those repiesen^tives, hia 
sale, hut can succeed if he could show adverse possossion for more than 
13 years, 21 B. 424, 


(/) ——Suit for redemption 

In a suit for redemption of h mortgage denied by the defendant, there is no ne- 
. ccssity to enquire when defendant’s possession became adverse. *■ It is 

for the plaintiff to prove that ho has a subsisting title at the date of 
the suit. 71 P.R. 1900. * 


(p) —^Poiseuion of third party 

(1) If. in a suit by a mortgagor for rodemplion, it is found that a third party 

had possession for more than 12 years odvAse both to the mortgagor 
and the mortgagee, and such possession had not been derived from the 
mortgagee, his suit will be biuTed. 161 P.B. 1880. 

(2) Whore a mortgagee was obstructed from obtiuning possession of the property 

mortgaged to him by a person having a lien thereon and the obstructor 
admitted the morlgagor's title to the property, the posaession of the 
obstructor was not adverse as against the mortgagee. 10 B. 49. 

{h) -HoPtgagee placed in poueuion by Mamlatdar:— 

Where a mortgagee, being pl-.iced in imsessioii by the Mamlatdar because he 
paid assessment (but not under S. 214 of Act V of 1879), oontinuod to 
pay the assessment, such possession of his cannot be said to be adverse 
in a suit for redemption by the mortgagor. 16 B. 134. 

% 

(t) -Mortgagee’s suit after foreoloiure 

In a suft to recover pension by a mortgagee after foreclosure, the cause of ac¬ 
tion arises from the date of the expiry of the year of grace when the ^ 
mortgagor's right to possession is determined. 90 P.B. 1895 (FJi.) 

(}) Balt by one mortgagor agaiait a redeeming co-iqortgugor^ 

(1) The possession of a co-mortgagor redeeming the mortgi^ed property will not be 
* adverse to the other mortgagors. The latter’s suit will not he barred 
even if brought more than 12 years after redemption by the former. 

6 A.W.N. 51. 

. (2) If one of two mortgagors redeems the mortgage and enjoys the property, hil 
possession will not be adverse to the other co-mortgagors imltuui gach 
possession mere proved to be in the assertion of an adverse title. 

11 M. 416. 

(3) Redemption oi a mortgage by one of several mortgagor-oo-shuem does not 
render hte possession adverse as against the otiber otBehweri.’ Idmita- 
tion will mn only from the date when the possession'becomes adverse - 
by the assertion of an exohifiive title in him and BQlmusei<m by the- 
^ o^ors to that right. 11B. 423. 
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D.—Relationship between Mortgagor and* Moirtgagee.— (ornMnued.) 

(4) Redemption of mortgaged property by a co-Qwner dees not render hie posnes- 

fiion thereof after redemption adverse as against the other co-owners. 
11 B. 425. 

(5) Where a Hindu or Mohomodan co-sharer redeems, from a mortgage, the family 

property, his possession would not become adverse as iigainst the other 
co-sharers uutil some exclusive title is set up by him. IG B. 191 ; 
'■'llB. 422; IIB. 425. , 

,(G) Where property was redeemed by a co-heir, in a suit by tiic other co-heir to 
'4>' recover his share in the property, limitation was not computed until 

the date when the plaintiff's share became due. ll.B.K, (1802-9G), 
GOO. 

(A) Movtgafop'i pntnidw:—- 

A mortgagor’s sfUt for kluis possession against the holder of a permanent 
tenure created by the mortgagor after the date of the mortgage, is not 
affected by the possession of the tenure-holder. R C. 79 - 9 C.L.R. 17u, 
died in Mitra's Umitation at p. 105R. 

(Z) PoBsesalon against mortgagor advene to mortgagee:— 

Whore a mortgagor is dispossessed and his title to the propci-ty is disputed by 
another, limitation runs against the mortgagee from tbe date of the 
possession by that other on his iidvcrsu title to the mortgagor. (1864) 
W.R. 375, 

(m) Bnit for redemption —Advem poBseailon againat mortgagor and mortgagee 

(1) Whore a defendant, in a suit for redemption, pleads that his possession of tlio 

property is odvitse not only os against the mortgagee but also as against 
the mortgagor, the burden lies upon him of proving ^hat his posses¬ 
sion for 12 years prior to the suit was adverse to the plaintiff, the 
mortgagor. 18 B. 51. 

(2) Where the defendant has been in possessien adversely to the mortgagor and 

^ tho mortgagee, a suit by the morlgagoo to enforce his lien on a simple- 

mortgnge agai:|^t the mortgaged property, is governed by this article, 
tho cause of action arising from the date the defendant’s possession 
became adverse to the ploiiitifi. 5 A, 1^P.C.)— 9 I.A. 99. 

(3) Where, in a mortgage by conditional sale, tho foreclosure-proceedings ore in¬ 

complete and irregular, the relation of mortgagor and mortgagee will 
still continue and a suit for redemption is governed not hy this arid- 
cle but by art. 148. 1 P.L.B. 167> ^ 

* 

-agaiBit mortgagee not advene agalut mortgagor 

Where ttfe grounds of dispossession of a mortgagee in poBsession do not 
imperil or coll in question any right of the mortgagor w as to ei^tle 
him to insist on immediate possession, such dispossession 
cause time to run against the mortgagor, 4 Bom. L.B. 721, 

viu 142 
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S.-~* Advent peeeeulptt.^—'(continued.) 

m 

D.—RctatlonsMp between Mortgagor and Mortgagee.~r(«QncIud«2.} 

(o) Xortgage by aonditlonal lale-^OomnieBaement of time 

In tho cane of a mortgage by conditional sale, limitation rung from the dele of 
default and there is no new cause of action upon foreclosure. 14 B.L. 
R. 87=92 W.R, 90. 

Other eolti relating to mortgagee' 

(1) The possession of an usufructuary mortgagee holding over after the stipulated 
period is not adveine to the mortgagor who has a period of sixty years 
to sue for i)os8eHsion, 17 A.W.N. 314. 

(3) Where a decree directs payment in a certain time and i^ default foreolosure 
and the mortgagor commits default, tho possession thereafter Iqf the 
« ^ mortgagee will be not as mortgagee but os absolute owner and a suit 

must bo brought by the mortgagor within 13 years from the date of 
default; otherwise tho suit will bo barred, b O.C. 38. [Current Index, 
Transfer of Property Act (IV of 1863).] ■’ 

(3) As between mortgagor and mortgagee, noitbor exclusive possession by the latter 

nor any acquiescence by the mortgagor not amounting to a release of 
the equity of redemption will give rise to adverse possession or support 
a defence of bar tiy limitation, if the parties are otherwise entitled to 
redeem. 9 C.W.N. 201 (P.C.) = 2 A.L.J. 71=7 Born. L.B.I. [Current 
Index, Mortgage (Redemption)]. 

(4) Where, in a suit for redemption, it was found that the. defendant’s posses¬ 

sion was adverse to tho plaintiS for more than 12 years, the suit was 
barred ; 60 years’ rule did not apply. U.B.R. (1697-1901), 454; 464 
*469. ‘ 

(5) A suit by the purchaser of a mortgaged property for possession o! th.- 

^ mortgaged property brought more than 12 years after the dispossession 

of the mortg^r I^ a stranger was barred. 4 C.P.L.R. 99. 

\ 

(6) Where, in a suit for redemption, the defence set up possession of the p»^rty 

for more than 18 years, after redemption of the mortgage thereon 
nndet a title inconsistent with that of tha.plaintiS, the suit was hcried. 
U.B.R. (1893-96), 503. « ” 

(7) Where, in a suit for redemption, the plaintiil foiled to show that there was a 

subdsting r^tionship of mortgagor and mortgagee between him and 
the defendant and the latter was found to be in poBsession of the 
property fer more than IS yean, the suit was barred. U.B.R. (1892- 
96), 509 ai^ U.B.B. (1893-96). 516. 

(8) If, in a suit fox redemption, the defendant’s possession be found to be adverse 

*to tbe plaintiff for more than 13 yean, the suit would be barred. U. 
B.R. (1896-99), 518. • 

, (9) A mil on a mortgage by the previous owner against persona Ww had been hold* 
ing adversely to the previous owner for more than the statutory period 
.. prior to the date of the bond, ia baited and unsustainable. 18 H. 848, 



.Art. ill] Aot XV of it77 (INDIAN taimiMOH AOr). il05 

4 .—' Advene penesehta, *-^(amUnued). 

E.-'-5uit« between landlord and tenant. 

faj -Tenant heldiag^ over• 

(1^ PoBflossion of a tenant holding over after the expiration of hia lease adth- 
' 'out farther agreement is wrongfnl and would constitute advorao posses- 
, sion. 32 B. 893. 

(3) The possession of a tenant holding over is wrongful; and, if there is no 
evidence from which a fresh tenancy can be inferred in the strict sense 
the term, time begins to run against the landlord from the expiry 
of the fixed lease. 34 B. 504:= 3 Bom. L.B. 491. 

(b) —Poneisiea of hoin of tenant. 

. Where a tenant’s heirs continue in possession after the cjxpiry of the tenancy, 
their possession is permissive and not adverse, until they set up a title 
of ownership in the property, 11 B. 3.50. , 

(e) ," Acqnidtion of limited Intereit:— 

' . (1) Where a tenant not only openly asserts to the knowledge of the owner an 

adverse interest, but proceeds to enjoy benefits claimable only on the 
basis of that interest, his possession at once becomes adverse, and limi¬ 
tation begins to run from that time. The fact that such assertion and 
enjoyment are not challenged, does not change their adverse character, 
whenever the necessity of challenging it has arisen. 27 B. 515=5 Bom. 
L.R. 274. 

(2) A partial, as well as a whole, interest in land may bo lust or acquired by 
adverse possession, A landlord, allowing his tenant to assert the vali¬ 
dity of an invalid lease or a particular tenancy for more than 12 years, 

will bo debarred from questioning Its validity afterwards. 21 B. 509. 

<• 

(j)-Aoqiililtlon of pemi^jHil! tenanep 

(1) There can be advase possession of a Umitod interest in property as well aa 

of the full title ae owner. Where a tenant enters «uto possession 
under conditions which would give him a permanent tenancy and con¬ 
tinues in possession as a permanent tenant for more than .12 years, 
he becomes a permanent tenant by adverse possession. 27 B. 616=5 
Bom. L.B. 274. 

(2) The holding of a ^naut for more than 12 years adversely to the landloiA 

in the assertion of a title to a permanent tenancy, will d(A prevent tfaa 
landlord from enhancing the rote of rent, unless it be proved that the 
poseession of the tenant was similarly adverse to the right of the land¬ 
lord to enhance the rent within the limits allowed by usage. 6 BotU. r> 
L.B. 186. 

a 

(a) Aoqnikltlan of title to other oloims:— 

A landlord merely by receiving rent cannot preserve his rig^t toother oUums 
oontinoously denied by the tenant. 27 B. 616=6 Bom. L.B. 374. 

(f) Hoa-|iortlalgatioa of reati aad proilti^ 

(1) As between a landlord and a tenant, the mere non-partieipatioa of rents 
and profits of the laud on the part of the former ivould not constitute 



1106 


Hot XY of 1877 (INDIAN LIMITATION ACT). [AH. I4i. 

S.—‘Advene poseesalon, (awiliniwd). 

E.->5ult8 between landlord and tenant.— {bontimied,) 

adverse possossion on thapart of the latter. To constitute adverse 
possession and a bar by limitation, there must have been a determina¬ 
tion of the tenancy more than 12 years before suit, and where tlte suit 
for possession is brought by the landlord, the tenant must ^how such 
determination of the tenancy. 21 M. 158 (160)»8 M.L.J. 92. 

(2) Mere non-payment of rent is not sufficient to constitute adverse possession. 

7 B. 40; 2 A. 517 (P.B.) ; 4 C. 601. 

(3) Nou-pavment of mjt*by a teqant for more than 12 years, or holding over 
after expiry of the term, does not make the possession of the tenant 
adverse, unless there was repudiation of the contract by which ho 
entered into possession or assertion of a right incoSlsistent with that of 
his landlord. 7 11. 34. Of. 18 M. 171. 

( 47 * To soe whether a suit to recover posscssiuii of land in the possession of 
tenants is in time, it must be ascertained wj^clhcr the tenants had paid 
the rent to the plaintiff to a period within 12 years before the institu¬ 
tion of the ouit or not. 1 C.W.N. 246. 

( 9 ) '"'■What amounti to disclaimer:— 

A manifest assertion bv the tenant to the knowledge of the person representing 
the landlord's interests of a right inoonsistent with that claimed by 
the landlord to treat him as a tenant-at-will or from year to year, 
would be a disclaimer of the landlord’s title. 27 B. 515=5 Bom. L.R. 
274. 

(ft) —.Balt in ^ectment 

An Inamdar's suit against a permanout tensipt for enhancement of rent or for 
ejectment in default, brought more ^lan 12 years after notice for en¬ 
hancement of rent and denial by tenant of the landlord’s title, held 
• barred. 21 B. 394. 

(i) - Assertion of adverse title 

8. M.L.J. 92—-21 M. 153-No. 4, p. 1051, supra. 

(j) -Proprietor and farmer:— • 

(1) Pc>^Pxa>woKK, 3. —Whore the proprietor has notice of the claim of proprietary 

title by the farmer, the latter’s possession may become adverse to the 
former under some circumstances. 41 P.B. 1881. 

(2) The omission to assert proprietary title coupled with other circtun 

stances, may constitute such a discotitinuancc of possession os would 
bar a suit ^or the recovery of proprietary possession brought by the 
owner at the expiration of the farm. 41 P.B. 1881. 

t 

(k) -Forfeitnve--Landlord's salt:— 

If lauds are sought to be recovered on the ground of forfeiture inoorred by the 
tenant on account of alienations mode by him, the landlord's suit 
would, on the particular cause of action alleged, be barred unless the 
suit is brought within 12 years from the forfeiture. 1$ Sf. 128. 
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Art. Ill] Act XY of 1877 (INDIAN LIHITATION ACt). 

5.—‘ Adverse possession, *—{&mtimted). 

« 

B.— SuitA between landlord and tenant.-^-(ootidud^d.) 

(0 PosBestlon adverse to iesBoe adverle to leieor:— 

Possession advorso to lessoo is also adverse to lessor. 9 C.L.B. 347. 

Adverse possession—Tenant for life:— 

See 27 C. 156 (P.C.)=--26 I.A. 216 = 4 O.W.N. 274 (No. 11) at p. 1024, supra. 

(n) Effect of trespesB against lessee 

Where land, while it is in the possession of a lessee, is trespassed upon by a 
'trespasser, adverso possession agaiast the landlord commonocs only ou 
the expiry of the lease, and not from the date of the trespass. The 
landlord may sue the trespasser in ejectment, within 12 years from 
Uie expiry of the lease. 10 ( 1 . 577. 

(o) Adverse possession—Encroachment by tenants:— . 

Encroachment by a tenant on the adjoining waste lands of the landlord will 
not oon]^ience to be adverse unless and until the tenants assert an 
•adverse title or until the landlord becomes awai*c of the encroachment. 
.31 C. 970. 


P.—Evidence and Pleadings. 

(1) Nature of evidence to be let in• 

(a) In order to be a c-oiiiplete answer to a suit, the possession mast be uontinuous. 

Temporary interruption caused by wrongful ]>usKi?ssion given by a t'ourt 
to a third person, does not affect the coiilinuous character of tho 
advcr.so possession. 22 H. 7.3.3. 

(b) Adverse possession must be shown to be coiitiniioiis, public and adc(]Uato to 

the circumstances of the case. 2.7 li. 362 = 3 Boni. L.R. 47. 

(2) Adverse poBsession—Pleadings how to be prepared: - 

If plaintilT rely on title as well as adverse possession, ho must sot out tho latter 
pica with snflicjcnt cinarnoss, so us to enable his iu]‘‘crstu‘y to understand 
that he (plaintiff) sought to succeed on title as well as on adverse 
possession. 7 C. 5(i«'). 

( 3 ) Suit based on title—Proof of dispossession alone not sufficient 

* In a suit for possession of land based on title, mere proof of possession and -dis¬ 
possession witlfiln 12 years before suit would not Iks sufficient to entitle 
the plaintilT to a decree. 9 L'. 130-11 C.L.B. 893. 

(4) Suit on title-Sueeess on adverse possession 

Where, in a suit for iiossession based upon title, the plaintiff was not able to 
prove title, but proved .adverse possession for mote than 12 years, he 
w'ould be entitled to get a decree in his favour, not withstanding the 
fact that he did not sot up adverse possession in the plaint. 14 C. 592. 

(5) Claim based on title and adverse possession 

(a) If a person bases his claim on title and adverse possession, bo will be entitled 
to succeed on the latter plea alone if be proves mote than 12 ye^’ 
adverse possession even if be should fail to prove title. 3 C. SEI; * 
4C. 699 =3 C.L.B. 460. 
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iet XY of 1877 (idoun UMiTifioN act}* [Art. 111. 

S.-^* Adverse po»M4sg»ioa.’-^{(xnimted). 

9 

P.—Evidence and Pleading’at*-((»neiuded).. 

(b) Where, in a suit for pusseBsion, the*dofenda»t was found to bo in possession of 
tho property for a lung time, the burden lay, on the plaintiff, of esta¬ 
blishing by clear and trustworthy evidence that he had some sort o^ 
possession in respect of tho property or enjoyment of benefit from, or 
interest in, it within 12 years before suit. U.B.B. fl892-0fi), 493. 

(r) In a suit for possession, tho plaintiff must show possession within 13 years be¬ 
fore suit. U.B.B. (1892-96), 618. 

(d) Where, in a suit for posssession, the plaintiff did not show possession or enjoy- 

* mont (d an iutorest in the property within 12 years before suit and the 
defendant’s possession )ivas adverse as against ]^intiff for more than 
12 years, the suit was dismissed. U.B.B. (18^-96 )b 487. 

(e) Where, in a suit for possession, the plaint did not allege that plaintiff had pos- 

* •» session or enjoyment of the property within 12 yoars before suit and it 

was found that it was for a long time in one branch of tho plaintiff’s 
family, the plaint should have been rejecteft as shoeing no cause of 
action. U.B.B. (1892-96), 507. 

(f) Whore land comes into possession of one branch of a family on their own 

account and not on that of the whole family, adverse possession begins 
to run against the other members of the family from tho date of such 
possession. U.B.ft. (1892-96). 444. 

(p) Where, in execution of a money decree, the share of tho judgement-debtor in 
certain property Vi-as attached, no bar of limitation could bo raised to 
prevent the oo-heir from disoharging the amount of the decree and 
obtaining the release of tho share of the property from attachment. 
U.B.B. (1892-96), 459. 

(h) A suit by a grand-daughter to recover her ^and-fathcr's property from his 
widow instituted more than 12 years alter bis death was barred. L.B. 

B. (1893-1900), 530. 

(t) Wheiefin a suit for possession, the plaintiff docs not hose his claim upon the 
fact of himself or his predcoeseur in titlo over having boon in posses¬ 
sion, but rests his claim upon title only, he would be entitled to 
succeed unless the -pendant shows that he holds the land adversely 
for 12 yean. L.B.tt. (1903), 56. * • ' 

• -r 

* Q.—Miscellaneotts Cases. 


AbaadoBOMat of load* 

< Where a mirasdar allowed his land to lie waste and it was taken up by the 

defendant, the cause of action for a suit by the mirasdar to recover the 
land accrued when the land was taken up by the defendant. 6 Bom. 
^.C.A,C. 66. 

IgH fbr ditpossMufoB of aa assign :~ 

8 p.B. 1899-^No. 8, p. 1053, stipro. * 

r 

Fd MS s ilo h of Oovttmmsat aot adTorse 

Pcisbsaion taken by Government for the enforoement of revenue demand, is not 
adverse to tho true mvner. 8 A. 1 (P.C.)*91-A. 99. 
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S.—*Ailv»fK0 poMeMlojf.—(«»»**»««*)• 

Q.—MlKellaneouA CaMB.—(continued). 

PeuMtlon of toBoat poueuloB of landlord :~ 

PosseBBion of the tenant, notwithstanding an adverse olnim by him, is that of 

the landlord. 4 Bom. L.B. 637 = 29 C. 678 = 291.A. 104 tP.C.). 

» 

Pouoidoa' glToa by Court 

PosseBBiou given by Civil Court under a mistake would still be legally adverse 
possession. —Per Ulovbb, t. 11 W.B. 49. 

• 

AttBoluBOBi of vidiui luidt, • 

Where certain vatan lands were attached during the Peishwa's Government, and 
the British Government which continued the attachment for some 
title first resumed and then restored them to the plaintifls, the period 
of limitation in favour of thoso in possession as tenants under British 
Government, would commence from the date of restoritcion to the 
' plaintiffs, and not from the date of resumption, 8 B. 586. 

Presumption of title—Payment of rent by Oovernment:— 

The adreission by the Government that they hod paid tent to the plaintiff is 
suflioiont in law to raise a privia fade presumption of title in plaintiff's 
favour, and the onus lies upon the Government of proving tliat the land 
belongs to Government and that fhe rent was paid by them under 
mistake. 3G B. 410=4 Bom. L.li. 28. 

idTeno poMeeslon agniBst potnldare Ae.^- 

Wheie land is leased in putni and dtifpuini, and the putnidars and diirpuhiidars 
are dispossessed by strangers who remain in adverse possession for 
more than 12 j^^rs, the landlord-lessor's suit against the trespassers 
will be barred though brought within 12 years from the voluntary 
rolinquiidiment of the putnidars and durputnidars in his favour. 2G' 
C. 460 (diatg., 25 0. 107; 23 0. 863; 13 C. 101; 18 B. 101). 

—CO'PBrooBBry property Ib tho haad* of strangeri 

The poasesaion of the purchaser of the interest of one member of a Hindu co¬ 
parcenary will be adverse to the*other members of the co-parcenary, 

T ' the rule that one co-parcener's poasesaion is the posBession of all not 

applying to auol; a case. 12 M. 292. * 

Salt la ejeotmeat—Proof of mokurrareo tenure* 

Where, in a suit for ejectment, the defendant proved that he held the land fdc. 
more than twelve yearn previous to the institution of the snit under a'. 
nuikurraree tenure to the knowledge of tl^ plaintiffs, the suit was bar- ' 

red by limitation. IS W. B. 129=12 B.L.B. 282 (Note). 

s 

Suit betweea purqhaiav of Zemindarl uid mofcarraroedan 

Where a ^^emindari was sold for arrears of revenue and, after much littgatj n rt , 
certain lands in the Zemindari were restored to the posBeeuoaof 
tain mokurtaree-holdecB, in a suit by the putbhasor of the Zemindail^. 
. to recover poBsesBion of the lands, limitation was computed from ti^' 
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5.—' Advene posaessJOn/— (continued). 
Q.—Miscellaneoua C»ses,—{conUnued). 


date of the delivery of posseseion to the fno/curraree-holdets and not 
from the date of the plaintiff’s purchase of the Zemindari. 3 W.B. 5 
CP.C.)=--10 M.l.A. 105. 

Anaastrol property—Cue of entroatment 

A suit to reem'er the plaintiff’s sharo in the property left by the common 
ancestor of himself and defendant, on the allegation that after having 
obtained xwsscssiou of his share, it vras entrusted to the defendant, who 
refused to deliver ^he same, was governed by this article. 97 P-U. 
1890. 


Lands*aUeA«d to be granted for maintenance:— 

Where, in a suit for the recovery of land, the defendant setfup adverse posses¬ 
sion and. the plaintiff does not show as alleged by him that the land 
had been given for maintenance of the person under whom defendant 
derived his title, dofendant’s adverse possession must prevail. 26 B. 
617=4 Bom. L.R. 312. * 

Posiession under an alleged sale 

Possession taken by a vendee from a deceased person is adverse to the 
heirs of the deceased from the moment of sale ; the heirs-at-law ought 
to sue within 12 ^’cars from the date of sale. This article and not art. 
143 would apply to such a suit. 2 C.L.It. 10, 


AdverM poBunlon of equity of redemption 

There can be adverse possession of the equity of redemption. Whore the equity 
of redemption is licld adversely for more than 13 years, a suit for 
redemption of the mortgi^ by the mortgagor or his heirs will be 

barred. 14 B. 176. « 

* ' 

Serviee Inami—Land! attached ^ huoAtiiil^ 

Laud^ranted as remuneration for.Mraqe^heanne adverse when service is no 
longer required. And land granted for an hereditary office becomes 
adverse when the need of service ceases altogether, 82 B. 422. 


ZenMiAar'e eolt for deelantion-^eovetion i— 

So long as the proprietary right of a Zemindar is form^y recognised % Ime 
Bevenuk authorities, the period of linritation bit a suit, by the 
* dar for a deolaration of his right to a sh&re in the settlement of fm 
aeoretion, dees not bog^n to run. 17 W.B. 146. 


‘Zemlndu’e taSi Ito pOMeiwion—Kokimaree gyant Mt up- 

* In a imit by a Zemindar to recover possession of certain lands in the Z^iudari 

and set aai^*^ alleged makurraree grant in respect of it, Utqitntion ' 
was coinpated from the date when the Zemindar had notioqjpf the ' 
* driendant's claim tmder the nwHurmrss grant. 19 W.B. 253 (P,C,)i 

JbtllnettDii title• 

' Adverse possession by the defendant for more than 13 years would extinguish the 
plaintiff's right to the property, notwithstanding any provision of the 
Burmese Law of Inheritance to the contrary. L.B.B. (1872-98J, 51. 
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(Old Aota). 

[Aofc IX of 1871, Art. 149:—First «nd third Cols., Banoe as above: second CoL, 
‘ thirty years.’] • “ 

[Act XIV of1859, 8. e.~In suits in the CoufU established by Royal Charter by a 
mortgayee to recaeer from the mortgagor the possession of the immove¬ 
able property mortgaged, the cause of action shall be deemed to hare 
arisen from the latest date at tchich any portion of principal money or 
interest was paid on account of such mortgage debt,] 

(Notes). 

-r*» « 

Scope of article. 

(o') Ss. aO ^ild 31 of the 'Limitation Act are inapplicable to suits for possossion 
under this article. 26 A. 167 ; IS A. 295. 

(6) When the mortgagor is permitted to remain in poBseesion of *lfie^nortgaged 
property as long as he pays interest, a fresh right to sue accrues to 
the mftrtgagee, under art. 185, when that permission ceases and the 
mortgagor’s right to possession is determined. IG W.B. 33 (P.C.) 

(e) Where the mortgage-deed gives a right of entry to the mortgagev in case of 
dofsOlit, but no steps were taken to obtain possession after default; 
hstf^uit a suit by the assignee of the mortgagee to recover iwssession 
of the mortgaged property from the mortgagor's vendee, brought more 
than 12 years after the purchaser had obtained imssession, was barred 
under s. 1, cl. 12 of Act “XIV of 1869. 8 B.L.B. 104 = 14 M.I.A, 
144. 

> idV A mortgagee, who was wrongfully dispossesBed of the mortgaged property, can 
Bucoessfully maintain a suit, if brought within time, to recover posses¬ 
sion of the same,' though his claim for foreclosure may be barred by 
limitation. S? 0.185=7 O.W.N. 20. 

(e) This artiolo relates to speoial kind of mortgage known as English mortgage 
and includes only that olaas of suits in which thc^ remedy is either 

< foreclosure or sale in the alternative. 14 C. 730 (F.B.) 

l.—*From tk» mortgagor.* 

* (o) The suit contemplated by art. 135 is a suit against the mortg^or hiTvij^lf or 
anybody elsd 12 C. 614. ^ 

Bat this article expressly refers to suits by the mottgggeo against 

gagoronly.- • . 

I • U, V ,• 

/.a . ^ . •' 

(b) Whore, on the application of the mortgagee, a Becelver is appointed 

• he is treated as the legal agent of the mortgagor. 3C B. - gSf {927) 

tF.B.l 


2,—* On account affthe mortga^~4aht.** 

■ooify paid by 

to) Mcm^ pssad by a surety cannot be a payment “on oexsount of the mortgage- 
^ ' debt^ within the meaning of tliU article. 38 6.248(251), '%• *’ 

(b) This articfoonly appUes to oases m which some part of the pzhuripal'^ar in- 
teiast of the mortga^debt has paiid. 4 G. 288 = 8 C.L.B. 386. 

IX 144 
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tW Mk.-^Byoe onhehoit of any 
lcK;al authority few 
pOBBesaion of an 3 ' 
public street or road, 
or any part thereof 
from which it has 
been dispossessed, or 
of which it has dis¬ 
continued the posses¬ 
sion (1). • 


^ lif. 

TMr^yem^ The date of dispos- 
seaaion or discon¬ 
tinuance. 


Xy of 1877 (iMDIASr niMITATIOll}*! 


Scope of article. 

(a) ThiM Article oitiiuot In iCHtricted to HtreetK or roads formed b>%e Municipality 
on Imirds -belonging to, or acquired by, it in proprietary right. 25 M. 
ri36*12M.Ii.J. 37. 

Ifi) The doctrine “once a highway, always a highway*' was not applicable to India 
oven before the enactment of this article aifd adverse possession of 
a highway for 12 jeani before the passing of this article would have 
extinguished the highway. 25 M. 535= 12 M.L.J. 37. 

(c) Adverse possession of u land dedicated as highway will give the ownership of 
the land in 12 or 60 years according as the owner is a private person 
or the Government %iiud the burden of highway will be extinguished 
in 39 years according to this article. 2-5 M. G35nl2 M.L.J. 87. 

147. —By a mortgagee for sixty yean. 'Wlien the money se- 
forecloBure or sale- cured by the mortgage 

becomes due. 

(Old Acta.) • 

No^orreeponding provision in either of the old Acts. 

Scope of article. 

(Oeaeral). 

(1) AqlHeablllty of artlola 

(a) This article iippUes only to the enforcement ^of charges upon immoveable 

e property, by foteclosure or solo, when created by a transaction which 
« . is a mortgage. 151 P.B. 1888. 

(b) This article applies fo aU suits properly brought by a mortgagee for ftm- 

^ doBure or sale. 1018. 519. 

A mtsrtgagee, wIh) could not sue for possession under urb. 185, still 

J - sue for foreol^nro under this article. 88 P.R. 1883. - 

(2) IforifaiB apt ebarga, dUfaMaoe batcoea s- 

1 - ; fioelTo, d, atp. 982, mpm. 

- ( 

ft) iilk aalthor a BMrtlafe BOV a ebarge. 

*-■0 ^ ^14 Q, p, si»pm, under the hea^ng *ilalsntla fjpuow.* 


»Addod by Act XI of 1900. 
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JUit XT of lifT {tvDiKit k^r). 

5cofw of article. -'Cdniiituvtf.) 
aeaeral.—(Co»iinH«<i.) 

(6) Where a bond provides that, if4he money advanced is not paid on the due 
date, the bbligee will be entitled to recover the amount from any move- 
able and immoveable property of the debtor, htld, that no charge or 
mortgage is created thereby and that a suit to recover the debt on 
such a bond is.not governed by art. ISil or this article, but by art. 6G. 
14 A. 163. 

(4) Right to redeem ead right to foreohMe ^ 

(a) In the absence of any stipulatiun, express or implied, the right to redeem 

and the right to foroclose arc co-extensive. 5 B. 33. 

(b) There is no snoh rigid principle that redemption and foreclosure are co-exton- 

sieo. 10 A. 603'(60B) [following 3 M. ai4J. 

(e) The rule, that the right to redeem is i-o-extensivo with the right to 
fbrooloaure, is not applicable to cases falling under tJ^e JMkhan 
Agriculturists’ Relief Act, and an agriculturist-mortgagor iMy bring 
a suit ^r redemption before the time fixed for payment of the 
mortgage-debt on the ground that the debt has been satisfiod. 

6 B.734. 

(5) Remedy of mor^agee egelut eteeagen— 

(а) Where tho mortgaged property is heli^ adversely to the mortgagor and 

the mortgagee, a suit by the mortgagee is governed by art. 144. 

* 18B. 61. 

(б) A mortgagee is bound to vindicate his title to land against a third party in 

adverse possession within 13 yoars« though he is entitled to bring * 
suit for foreclosure or sale within 60 years from the date the mortgage- 
amount becomes payable. 35 A. .35 (,86^ 

(e) Where a mortgagor was dispossessed by a third person claiming adversely 
to him, in thg absence of litigation between him and such third 
person, tho otiuso of action accrues to the mortgagee as against the 
now comer from the date of dispossession. (18641 W.B. 875. 

Id) Receipt of tent, for more than 13 years, from the mortgagee in possession, 
by a stranger claiming adversely to the mortgagor, extinguished the 
equity of redemption in the mortgagor. 6 C.W.N. 601. 

16) ■hmedy of penoa hairiag two mortfaiu t - * 

See No. 8. at p. 985, at^ra. 

(7) Ce-mertgodorpAylivfmortgaRe-unouat:'- * 

(a) A—4Uid redeeming the property, has q charge on the property r-dwatsd'' 
as against tho other mortgagors bound to recoup him (the ledeeuh^ 
eimmortgagor). A suit by the othef co-morigagorH, to redecria ihsir 
'shares-on payment of their qnota of%ie amount paid towards 
redemi^OD, is not governed by this article.' SO B. ^atiBoul. L.B. 
17«v 

{b) A co-nibrtgagor, redeeming the mortgaged property with funds ont of his 
pocket, has only a charge on the {MX^rty redeemed in respdet oi the 
amount so paid. A soit by him to recov-er the amount by ohalgiag 
the property is governed by art. 183 and not by this article, becat^ . 
he is not a' mortgagee ’ within the meaning of Ais article. 1 A,I,.f. 
i'y 376:13 A. 110; A.W.N. (1904), 8. 
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M XY of <1877 (iNOUN muitaxion Aqv)< [JLvtk li7. 

Scope of article.— 

General.— (Concluded.) 

(R) Salt to enfoKte morigtige lien, 

See Noe. 1 and 3,1'i C. Ill and 14 C. 730 (F.B.)i at-p. 983, supra, under the 
heading * Galcutte Cuei.’ 

(9) Salt for foreeloiare or Mle i— 

See 12 C.P.L.ll. 2G, at p. 987, supra. 

(10) Bight barred before the preeeat Act s ~ 

Where^ under the provieiiAH of Act XIV of 1869 or Aot IX of 1871, which 
allowed only a 12 years' limitation ou suits for foreclosure or mortgage, 
the right to sue liad expired hofore Act XV of 1877 came into opera¬ 
tion, the 60 years’ rule provided by this article Ovould not apply to 
ii'Suit (or foreclosure of niurtgage. 14 B.L.B. 87 ; 26 A. 4 (8). 

^ ( 

(11) Sole or foreoioittre, when mortgagor'i intereit eold :— 

Where, notwithstanding that the interest of the mortgagor was sold in execu¬ 
tion of a decree against him, ho continued in possession of theproperty, 
till his death, along with tho purdiasor, a suit hy tho mortgagee for 
sale or for«>closure would be iu time if brought within 12 years from 
the date of tho de.ath of the mortgagor, though more than 12 years 
from tho duto of the sale. 7 C. 894. 

<12) Xxteniion of period 

In tho case of payments made by mortgagor or the appropriation of profits for 
interest hy a mortgagee in possession, s. 20 of the Limitation Act 
would extend tho. period of limitation in favour of the mortgagee 
alone. 26 A. 167 ^170). 

3.--Suits for Sale.* 

(1) Bolt by mortgagee for aale:— * 

(а) Seed7o. 2 (a, b and c), at p. 9R2, supra. 

(б) Bee 2 C.P.L.R. 57, at p. 987, supra. 

{c) See 1 P.L.B., p. 178, at p. 966, supra. 

(2) Balt to enforee mortgage-lien by sale - 

(n) Beo 14 B. 577, No. 3. at p. 983, supra, under the heading * Bombay Cases.* 

(5) Sae No. G(a aud 5), at p. 985, supra. * 

3 .—Suits for money based on mortgages. 

(a) See 19 P.B. 1885, at p. 986, supra. 

(5) See 1 P.L.R., p. 43, at p. 986, suprq. 

(c) See 13 B. 90 (F.B.l, No. 2, at p. 983, supra, imdor tho heading * Bombay 
Cams.* i* 

« g.- -Uaufructuary mortgages. 

(a) Bsoudy of asafrootaary mortgagee:— ^ 

See No. 8, at p. 984, supra, under tho heading ‘ Madras Cases.* 

’ (6) llsafradj^ary aiortgage oeatalalag personal eoyenaatt— - 

See No. 4, tmdor the heading * Madras Cases,’ at p. 984, supra and mp ot 
p. 986, supra. 
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. Art.’!#?] Aot X!f of 1877 (ikdian liiiitation act). 

4 *—Usufractiuiry 

9 

(c) Foreolorara or lolo 

A suit by an usufructuary mortgagee, out of possession, for foiuclosure or sale 
of the mortgaged property is governed by this article. 16 M. 64. 

<d) Suit by usufructuary mortgagee for money—Fatturo to Mcuro poueialon. 

(1) See No. 5 (a and 6), at p. 985, lupra and 33 P.B. 1900, at p. 986, sifpm. 

(3) See No. 8, at p. 983, supra. 

(e) DeitmetionMof mortgaged property—Bait for money:— 

Sec U.B.R. (1897-1901), 618, at p. 987, 

(/) Mortgage-deed containing covenant to pay:-- 

■ 

Sgc No. 9f at p. 985, supra. , 

(p) Hortgagee’i light to poBsenion on default of payment:— • 

Whore n mortgage-deed stipulated that, uiion default by the mortgagor iii 
payment of the mortgage-money, the mortgagee should take iKKutession 
of tho property a.s nbsoluto owner thereof, the mortgagee could sue to 
recover possession within 13 years from the time at which his right to 
possession commenced. 10 C. 68. 

5 . - Mortgages by conditional sale. 

(1) Suits by mortgagee by conditional sale. 

(a) Bee No. 2, under tho heading ^-Madras Gaiet,’ at p. 984, sujtrn. 

(b) This article has no application to a suit on a mortgage by conditional sale. 

30 C. 369. 

(c) This article would uot apply to any mortgage by conditional sale executed 

between Hindus and in respect of ptoportios situated iu the luofussil. 
13 C. 614 (G30f. 

(d) Where, in con.sequence of the proceedings instituted ui}|der Regulation 

XVII of 1806, the mortgagor’s right to possession in respect of 
a mortgage by conditional sale was lnn>ught to an cod without a suit 
for foroclosuro, a suit for possession, in.stilutcd by the mortgagee more 
than 12 years after the mortgagor's right to possession determined, 
was barred by art. 185, this article uot being applicable to such a suit. 
16 G. 693. • 

(e) Where proceedings, under S. 8, Regulation XVll of 1806, hod como to a 

close ill resiiect of a mortgage by conditional sale by the expiration 
of the stipulated period of extension, while the Regulation was in force, 
the mortgagee, after the passing of the Transfer of Property Act, was 
* entitled to a decree such as would have been passed while the 
Regulation was in force. 14 C. 451. ^ 

(f) A mortgagee by conditional sale, who was put into possession of the 

mortgaged property but was subsequently disposselBed, could sue to 
igpoover possession of the property, although his claim for foreclosure 
might be barred by limitation. 37 C. 185. 

^2;) Where, after the passing of the Transfer of Property Act, a suit for fore- ^ 
J dosutg of a mortgage by conditional sale executed before the Aot was 

■/ . instituted, the procedure prescribed by the Aot applied to the suit." 12* 

C. 583. 
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Aot Xy nf 1877 (iMouK i^TATioN A 0 i). [Art. 117. 

5.—Mortga^* by coiMtitioiial mlB.-~-{C<mdudtdA 

{h) A unit, brooght after the TnuufcE of Property Act came into force, for 
foredoeure, under a moctgege-deod of conditional Rale executed when 
the old Regulations were fn operation, was governed by this article 
and net art, 1.35. 6 G.P.L.B. 65 and 83. 

(t) A suit for foredosuce, upon a niortgt^e by conditional sale, must be 
brought within 12 years from the date specified for pajrment of the 
mortgage amount, the cauHe of notion being the original non-payment 
of money on the due date. 11 A. Ii4=.9 A.W.N. 41. 

(3) Bttltfor poiMtilon:- 

i. 

A suit by a mortgagee for pORsetusion of the property mortgaged to him by way 
, of couditioual sale instituted more than 12 years after the date fixed 

for ro-payment of the mortgage-monoy was barro^ either under art. 
135 or art. 144. 85 P.R. 1809. 

6 . -Equitable mortgages. 

Equitable mortgages by deposit of title-deeds: - 

(a) SeeL.B.B. (1872-1892), 555, Xo. 2, under the heading * Equitable mort¬ 
gages by deposit of title-deeds,’ at p. 989, supra. 

(5) See, also, under the same heading, cases Nos. 3 and 4, at p. 989, jmjira. 

(C) In the case of an equitable mortgage by deposit of title-deeds, a suit for 
fq;ieclosure is govoriied by this article. 22 B. 164 (169). 

(d) in a suit upon mortgage by deposit of title-deeds in respect of immoveable 
properties situated outside the limits of Calcutta, the appropriate 
remedy was a decree for sole, since the transaction took place in Cal¬ 
cutta. 24 C. 348. 


7.- -Suita on Hypothecation bonds or Simple mortgages. 

It Bolts on h|i^theeatioB-bonda 

(a) See No. 1, under the heading ‘ Madras Cases,' at p. 984, supra. 

(5) See No. 10, at p. 985, supra. 

{e) Sec 33 P.B. 1897, at p. 986, supra. 

^d) See 15 B. 188, No. 4, at p. 983, sapra,'under the heading * Boifibay 

Cases.' e 

{e) A suit upon a hypotliecalion-bond, payable on demand, executed before 
' the Transfer of Property Act came into force, was governed by art. 

132 and not by this article, T M.L.J. 815. 

laataluMitt hypothosatlon-boiid, suit on^ 

See No. Oi at top of % 984, supra. 

\3) BuH for salolsn simple mortgage t— 

^ 113 P.B. 1890 (P.B.l ^following 14 G. 730 and overruling 151 P.B. 
^ 18881, at p. 986, supra. 

(5) A hypothecation-bond containing a power of sale in ^se of default is a mort- 
t gage-bond and a suit for sale on default is governed by this article. 

14 B, 877. 
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Art iiS] Act XY of IA77 (indun £^itation act). 

7.— 3 ttlto on Hypothecation bonds or Simplo HHHtgnces.- iCmicluded.) 

1 

( 0 ) Whete a mortgage-bond gives a power of Mde, express or implied, in the 
event of non-payment of the mortgage-debt on the due date, a suit to 
recover the debt by sale* of the mortgaged property is-governed by this 
article. 10 B. 592. * 

(d) See y O.C. 15C, under the heading * Oodh GaaoSt' at p. 987, mpra. 

(4) Becurity pleddeB t— 

9 

See No. 5, 20 B. 406, under the beading * Bombay GSMI,* at p. 98A, supra. 

(5) Bolt for penanal remedy: 

Though a suit to recover mortga||e-deht from mortgaged property is govomed by 
this article, the period of limitation fur a suit to recover the debt 
^rom the mortgagor personally is .three years. 14 K. HT7. 

(Old Law). 

(1) In the oaftt! of a mortgage by conditional sale, limitation began to run 

agains^ the mortgagee fivm the date of default; Hegulation XVll of 
1806 did not delrar him from the stipulated imsseswiou. 92 W.U. 90. 

(2) Under Act XIV of 1859, ai murtgaguc was hound to sue within 12 years 

from tho date of dehtuit, except where the mortgagor or tbe pen7on 
in potisession bold by penuissiun of the mortgagee alter tbn date of 
dehiult. 12 C. 614. 

(H) Where, while Act XTV of 1859 was in force, a nnnedy in resiwct of a 
mortgjtgo had become liurrod by lapse of time, the exta-iided period of 
limitation given by Act IX of 1H71 did not re-vivo tho right uiidor 
the mortgage. 4 0. 26^. 

(4) Under Act XIV of 1869, a suit for foreclosure or sulu was held to bo a suit 

for the recovery of immoveable property or of an interest in humove- 
able propert](and was governed by tho 12 years’ limitation under 
S. 1, ol. 12. 3 B. 812 (3S1); 10 B. 519 (524). 

(5) Under Aef'lX of 1671^ a suit for foreclosure was governed cither by tho 12 

yoars’ limitation prescribed under art. 132 or i|y the 60 years' 
limitation under art. 149. 3 B. 312 (331). 

148. —Against a mortgagee ii) Sixty yean. "When the right to re- 
• to redeem \^) or to recover deem or to recover 

possession of imfboveable posseRsiQB accrues^*): 

property mortgaged. 

Provided <♦) that all 
claims to redeem, 
arising under instru¬ 
ments of mortgage 
of itiamoveable pro¬ 
perty sitnate in Bri ¬ 
tish Banna, which 
have been executed.. 
before the first 
of May 1863, sbaU 
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Act xy of 1877 (INDIAN LIMITATION ACT). [Art. 116 


» ’ be governed by the 

rules of limitation in 
force in that pro¬ 
vince immediately 
before the same 
day. 

(Old Acts). 

[Arb. 148 of Act TX of 1871:—Againsb a mortgagee to recover poaResRion of 

iiuliioveabic property mortgaged—Sixty years— 

■ The date of the mortgage^ unless where an 

^knowledgmcnt of the title of the mortgagor or 
of his riglit of redemption lias, before the expira¬ 
tion of the preaeribed period, been made in 
writing signed by the mortgagee or some person 
claiming under him, and, in such case, the date 
of the acknowledgments 

Proviso-—Same as the proviso in the present Act. 

Act XIV of 1859, S. 1, cl. 15.- Hee same clause 2 }rinted undci- art. 145, supra. 

(Notes). 

* 

’ Scope of article. 

(1 ) Applicability of article 

This article npplion tu suits for redemption brought against mortgagees and 
their assigns except purchasers for value; but not to suits against 
strangers nor to suits, which are not suits for rcdem^ition. 2 M. 220. 

(2) Mortgage ■ Bubaequent agreement* 

Whore, after the expiry of the period fixed for redemption of a mortgage, the 
parties agreed that the mortgagee should enjoy the mortgaged projicrty 
absolutely for a certain iitunber of years and then surrender, the 
transaction lost its original character of niortgagu and a suit for re* 
denii>tion hold governed not by the GO years' limitation but by the 12 
years’ rule. 6 B. 674. 

(3) Mortgage -'WaJIb-al-an• 

, Whore the wording in a tvajib-aUars amounts to a mortgage by ooiiditionnl sale, 
a suit by a doiaultiiig co-sharer to recover bis patli against another 
co-sharer, who has paid the Government invouue, is governed by this 
article. 1 A.L.O. 48 = 26 A. 337. 

(4) Land assigBed by award^onditioned upon payment of money:— 

Where an arbitrator’s award assigns land to plaintiff conditioned on payment 
oiphxonoy, a suit for recoveiy of the same on payment of the money, is 
governed by this article. U.B.K. (1807-1901), 446. « ' 

(5) Meir^agtfreinltlng from decree of Court 

* Where a decree of Court constitutes a mortgage, it would, for pinposeB of re¬ 

demption, bo governed by the rule of limitation contained in this 
article. lOP.B. 1888. 
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• Art. 148] Act XY of 1877 (indiah i^imxtation act). 

Scope of article.- -{Conududed.) 

(6) Redemption by a permn not intereeted:— 

Where ft purty not nuilly interested in the equity of redemption rodeemrt a mort¬ 
gage and is in possession, a suit against him by the roproseijjbfttive of 
the mortgagor wonld bo governed by tiie (iO years’ limitation, be- 
ciinse ho is in the same posititui as the assignon of the niortgiigoe and 
as such cannot rely on art. 1.S4 of the Act. Iii4 V.R. 1HK.3, 

(7) Suit for pre-emption ariaing out of forecloaure : — 

A suit for^pru-eniptiim arising out of the foreclosure of ii mortgage by condition¬ 
al sale of a share in an undividod^i^emindari village was governed l>y 
art. riO. ’iU A. yflb. * 

(b) Suit by purch|aer of equity of redemption :~ 

Tn ft suit for indeiuption of a usnfrhctuary mortgage by tlio purchiisor of the 
C(]Uity of redumption, held that the purchase being admits, this 
artielo and not art. 1:17, or art. 144 was applicable, i) ^.W.N. 13b. 

<9) Hortgege by conditional sale how enforced 

A uoutract of mortgage by conditional sale ought to bo enforced according to its 
letter, the essential chanictoriKtic of s\ich a mortgage Iwing that, on de¬ 
fault of payment, the contract exocutm itself and the tniiisaction is 
closed without any further act of the parties or accxmiitability Iratwcen 
them. 1 M. 1 =2 l.A. 241 (P.C.) f 13 M.l.A. .500; 3 M. 20; 8 M. 185. 

(101 Suit for redemption againit mortgagee’s aulgn : 

A— -against the purchaser of a mortgagee’s intcr>!st with llic knowledge that he 
was purchasing such interest is governed by this article und not by art. 
134. 0 A.W.N. 203 = 0 A. «7 : I A.W.N. 169 ; 122 und 75. 

(11) Redemption of right to oiAelate ae priest: • 

A suit for— -was not fovcriicd by art. 145 of the Act but by this nrticlo. 10 C. 
73=13 O.L.K. 263. 

* 

<12) Agreement amounting to mortgage 

Where an agreement amounted to a mortgage) nnd it did not H[KK:ify a definite 
{Msriod over which the mortgage was to extend and did not prohibit 
redumption within any specified dubi. the suit for redemption would bo 
governed by Ac 60 years’ limitation provided by this article. '67 P.R. 
1883. • 

t 

/.—‘ Agalnat a mortgagee. ’ 

(.1) Redeiairtlon suit against redeeming oo-mor^agor: 

(а) A-for the plaintiff’s own share out of tlmproperty redeemed bytheco- ** 

mortgagor is not governed by this article, which is applicable only to 
a suit against a mortifogee. A redeeming co-i]|ortgagor is not a 
mortgagee. He has only a lion for the money, paid by him towards 
redemption, against his oo-mortgagors, 26 B. .500; 4 Bom. L.R. 78. 

Cf. 11 B. 432; 16 B. 191. 

(б) The suit qgainat the redeeming co-mortgagor can be brought at any tiwia* * 

until the redeemer's title beoomos indefeasible by 13 years’ aAyfhdb 
possession. 8 Bom. L.B. 685 {dimnting from 11 A. 4^). 
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~*Agmhut A mortgagee. *~‘iC(m^med.} 

(e) A-IK governed by thia article.' B A. 295 =6 A.W.1I7. 98; 11 A. 428 ; 14 A. 

1 = 11A.W.N. 211; 6A.W.N. 162; 11 B. 492 ; 6 A. 800. 

Jd) CotnjMtniS A. 24 and 5 A.W.N. (1885), 300: X7.B.B. (1892-<96), 490 and 
32 P.R. 1905 - 39 P.L.R. 1905. 

(e) Cf. 11 M. 416, which hoida that, in the absence of pnwf that the redeem¬ 
ing oo-niortgagor or persona holding under him held the land redeemed 
for more than 12 years with an adverse title, the plaintiff’s suit would 
not he barred. 

(/) When n co-heir redeems he does not necessarily do so in opposition to the 
mortgagor, the resi^lt being that a snic against him by the mortgagor 
. or his heir ie governed by ' the 60 years' limitation in this article. 

U.n.B. (1897-01), 478. 

(?) See U.B.K. (1892-06), 500, No. 6, at p. 1103, mprn. « 

r 

<2) Poupiaion obtained by one of the mortgaton: 

■ 

Wlicrc, after a nsafructuory mortgage had been satisded out of the usufruct, one 
of the mortgagors got possession of the whole of the mortgaged pro¬ 
perty, Kuch posM.‘HKioti was adverse as against the other oo-mortgagors. 
16 A. 2.54-J4 A.W.N. 72. 

(3) Tpaufer to oo-eharer by OoTeroment—Nature of poeBoesion : 

\Vliore, in accordance with^e wujib-al-ars of a village hut not under S. 157 of 
Act XIX of. 1878, the defendant's predecessor in title was placed in 
poNsession of a patM in the village under the order of an Aadstant 
Collector, the dispossessed ^-sharer having defaulted to pay Govom- 
lueut revenue, and where the wajib-al-arg provided that the dispossess¬ 
ed co-sharer might recover the land from which ho was dispossessed on 
payment of the Government revenue paid on his behalf, Jteld the 
possession of the defendant was not adverse and that the transfer waa 
a mortgage by conditional sale governed by the 60 years’ rule of 
limitation. 1 A.L.J. 48. 

(4) lliMtigegor end mortgagee -Hortgogee'e poeueeion when adreree and when 

not I— 

(a) As between mortgagor and mortgagee, neither exolnsive possession by tl^ 
latter for any jioriod less than 60 years nor any acquiescence by ^thh 
former short of the release of the equity of redemption will be a bar or 
defence to a suit for redemption. 9*C.W.N. 201—2 A.L.J. 71—T 
Bom. L.B. 1(P.€.). 

(&) A mere denial by*a mortgagee in possession of the mortgagor’s title ia 
, not sufficient to oonveghhis possession into adverse possession. 10 bf. 

189. • 

(e) 13ie mere denial by a mortgagee in possession, of the mortgagor’s title,, 
eaxmot abriilge the period of GO years within which the latter has to 
far redemption. 49 P.B. 1882. 

(4^ Where a mortgagee pays the aesessment due on the mortgaged land 
" and he is piilt in possession hy the bfamlatder, hu posaeMion can't he' 
adverse to the mortgagor, who might sue for redemptfan. 16 B. 184. 

(e) The .mere asaertion by themortgogw of a title ad|atee to'^ mortgagor 
ogimot cut down the p«iod fwmdeinption from 60 to 19 years, wham 
there is a raol mortgage. 7 N.W.F. 220 (F.B.); 1 A. 655. 
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t,~‘AgaIaBt M mwfgBgBBi^-^Condudtd.) 

(/) Kor would the real oa'ner be diseatitlad to redeem, where the mortgagee 
pretends to purchase the equity of redemption from a person having no 
title whatever. 21 B. 798. 

* 

(8) Ifoptfage by conditional salo- 'Adveno pouoMlon «— 

.Where a mortgagee by conditional salo takes possession of the mortgaged 
property, after the end of the mortgage term, in his own right and not 
as mortgagee, a suit for redemption will be govoruud by art. 144 and* 
not b}' this article. 2 A.W.N. 87. 

(C) Redemption lait—Advone poiMU^on t - « 

Adverse possession against mortgagee is not necessarily adverse to mortgagor 
so as to Ijar him from redeeming a mortgage, tho reason being that 
^ossossion adverse to mortgagor ciin only arise after he becomes en¬ 
titled to immediate possession, which, in the case of a usufructuary 
mortgage, he will not be entitled to until the mortgage is-redoeuied. 

1 A.L.J. 725 = A.W.N. (1905), 4. 
a 

(7) Mortgngee can’t set up adyeree poneiiion:— 

(re) See 14 B. 279, No. 10, at p. 1056, sujjra. 

(b) In the absence of a valid sale to him, a mortgagee or his heir ciiunot set up 
an adverse title, the possossion under the mortgage retaining its 
original character. 14 M. 38. '•» 

(8) Mortgagee holding over:" * 

(re) Tho possession of a usnfmotuary mortgagee bolding over, after the 
stipulated period, is not adverse to the morigagor, who, in consequence, 
is entitled to a period of sixty years for redemption. 17 A.W.N. 214. 

(6) The possession of a-after the period fixed for redemption is not adverse, 

the mortgagA: being in a position to sue within 60 years for recovery 
of possessiom 20 A. 116 »17 A.W.N. 214. 


2. -‘ to redeem.’ 


(1) Suit for redemption by purehaMr bf mortgagor’i interest 

The purchaser of the interest of the mortgagor in one of two villages mortgaged 
• may redeem both the villages if the mortgagee so insists. 2 M. 228. 


(2) Bnb«mertgagee'i mit to /redemption ^ 

A sub-mortgagee, being the transferee of the ijjiterest of the original mortgagee, 
is entitled to redeem a prior mortgage. A.W.N. (1905), 58 m 2 A -T.'j F, 
62 (otterrulinj A.W.N. (1901!|; 153). 

• 

<8) Suit tor rodomptlon by pnrebaser of portion of o|nfty of xudmnption t— 

ISie purchaser of a portion of the equity of redemption can maintain a suit for 
redemption of that portion alone, where the mortgagee, having a 
^ knowledge of such pnrohase, obtains a foreelosuM-decnee without 
impleading the porahaser as a party to his suit. A.W.N. (1906), 1.88. 


(4) Xadaai^loa by person not npraseotutlvo of mori^Moc ^ 


a* 


The poBsassion of a person who redeems a mortgage » no( that of the nuplgn- 
got or the representative of the mor^agor, but is adverse to^Thi- 
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mortgagor and the period of limitation for a auit against him for re¬ 
demption is only 18 years under art. 144, and not GO years under this 
article. U.B.R. (1807-1901),”4.54; 404. 

(0) Suit by some of Mvepal mortgagors 

Some only of scvornl mortgagors cannot sue for redemption of the entire pro¬ 
perty mortgaged on the ground of the Hiitisfaction of the mortgage- 
debt out of the UBufniot. They can sue for x>ostu:sKion of their shares 
only by adding the co-mortgagors as x)artics to the suit. 7 A. 376. 

(G) Lachet~''-E>toppel: *' * 

hlero laches on the part of a mortgagor cannot work a forfeiture of his right of 
redemption, whore such exists, tho^igh laches may,^n some cases, Ix) 
evidence of the non-cxistcuoe of such rights. 14 B.L.U. 380 = 23 W.li. 
99=81.A. 49(P.C.) 

t 

(7) Mortgagor's right to redeem before sale 

fp 

A mortgagor has the right to redeem at any time before the actual sale, not¬ 
withstanding the fact that an order absolute for sale has been passed. 
8 C.W.N. 684. 

(8) Sedemptlon-deoree—Exeentioil^T- 

Whuro a rodemption-debree^ doos not fix a time for xuiymunt of the amount 
decreed, the mortgagor may, even after the lapse of 3 years, execute 
the decree, by payment of thp aimonut, for possession, provided ho has 
kept the dcoreo alive by applications at interviils of 3 years. IG B. 480. 

(9) Application for exeeution of redemption-deBree -Hon-psyment in time: - 

(a) Where a decree for redomxatiun directs the jfhymcnt of the decree-amount 

with in a ceriiiin fixed time and the dncree-holdcT fails to pav the 
lunonnt within that date, an application to execute the decree at a 
Kiter date will lie barred. 13 M. 867 (dissenfint/ from 16 0.846); 10 
M. 40 (F.B.) 

(6) If, on default by the mortgagor to pay within time, the mortgagee obtain¬ 
ed an order absolute of foreclosure without notice to the mortgagor, 
the latter may, if he sceuros on extension of time, make paymaut 
after the lapse of time originally fixgd and rogain possession. 22 
• M. 138. 

(.10) Decree not specifying resn'lt of non-payment- 

(n) Where, in a suit for redemption, the decree fixes a date for payment but 
omits to specify the result of non-payment within the date*%xcd, the 
decroe-holder^ray weeute the decree witluji the time fixed by art. 
179 of the Limitation Act for execution of the dexsreo. 14 A. 350. 
Big C/., 14 A. 589. 

(b) Whore a decree, in a suit for redeuiption, does not contaan p clause for pay- 

1 inont within a fixed time or a proviso for foreclosun, it operates, of 
itself, as a forcelosuro-decroc. If the decree is not executed within 8 
years as provided by art. 179, it would operate gs o foredosute-decBM 
and would dotenuiiio, for ever, the rights of the mortgagor as well as 
.the mortgagee, so as to laut a second suit by either. 13 B. 5G7. 
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^c) Where a draroe for redemption omitted to state the consequence of non¬ 
payment of mortgage-money' within the specified time, such omission 
did not extend the maziinum term provided for by 8. y‘i of too Tnuis- 
for of Property Act. 10 A. 65. 

(11) Sight of Ndemption—Foreclosare-deoree 

Tn a suit for foreclosure, too mortgagor can redeem at any time until too order, 
absolute is made under S> 87 .of the Transfer of 1‘roperty Act, 16 C. 
246 ; 27 C. 705. 

•wr • • 

(12) Second luit for redemption t— * 

(a) A mortgagor, obtaining a decree for redemption but neglecting to cxixiutc 

ghc decree, cannot bring a second suit for redemption. 4 A. 4K1; 7 1). 
467 ; 13 B. 667. • 

(&) The dismissal of a suit for redemption on the ground of r^n-payincnt or 
the iion-toridcr of tho entire morlgago-moncy at tho proper time, has 
not thg efioct of res judicata or foreclosure. A socond suit for redemp¬ 
tion may bo maintained if, Iwtwccu the dismissal of toe first suit luid 
toe institution of tho second, the entire mortgage-money is paid or 
tendered at the time contemplated by tho deed. 21 A. 2.51. 

(c) Wheiu, ill a suit for redumption, the mortgagor does not pay the amount 
diicreod within the time limited by tho di.‘creo, but tliu decree is not 
draw II up hi accordanue lyith tiffi Transfer of Property Act, a si>coiid 
suit for redemption can lie maintained. 24 A. 44*{F.Bl. 

{d} Where, in a decree for redomption, there is no clause for foreclusuro in the 
event of noii-i»iyment, the mortgagor may sue again for redemption, 
notwithstanding tliat he has not executed tho docrou for more than 
12 years. 6 M. 119 ; 7 M. 428; 8 M. 478 ; 15 M. 366. CmtjMre these 
cases with 25^M. 300 (F.B.), whore it has bt'cn decided that a secand 
suit for redemption will not be maintainablo, where a decree for redemp* ' 
tion passed ifl too first suit has remained unexecuted. 

But sec 7 13. 467; 13 B. 507 ; 4 A. 481. • 

(13) Meiger of right of suit for redemption i— 

Where a decree is passed on a mortgage to tho effect that, an account being 
f taken as to what is due, the mortgi^;oc might tender the amount duo 

at any timejuid recover possession, no socuud suit can bo brought for 
rcdomption,Dut tho decree first obtained ought to bc%xccuted. 10 B. 
461»13 I. A. 66(P.C.) 

<]4) Butt for redemption Advene poiMiilen ugulnet mortiMov *iid mortgugeo. 

iff) See 1 P.L.B. 167, No. m (8) at p. 1103, supra. 

(b) Sec 18 H. 51, No. m (1), at p. 1103, supra. ^ 

<15) Butittotloii of equity of radamptlon—UverM pouMeiten. ^ 

See 6 C^W.K, 601, No. 8, at p. 1086, supra. 

<16) Suit for redomption—Bniden of proof 

(a) In a-plaintiff must show that he had a subsisting title at datool* 

mife, in default whereof he fails to prove his title or subsisting r|gh* 
to toe property. Tf, however, a defendant sets up adverse possession. 
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the originel mortgage being< admitted or proved, he must, in order to 
■nuoeed, prove that Uie title of tiie plaintiff hae been lost. 11 A. 488; 
^ 3 A.L.J. 6a-A.W.N. (1906), 14. Cowpore A.W.N. (1894), 14. 

{b) In H MUit for redemption, the plaintiff ought to show that, at tihe date ot 
Huit, he had a eubHiaiiing title to redeem, notwithstanding the hast 
that the defendant fails to prove the special title set up by him. 

9 A.W.N. 187. 

(e) Where a suit is brought for redemption of a mortgage, more than sixty 
yearn old, the plaintiff ought to prove the mortgage, the date thereof, 
and the fact that the.puriod of redemption came within sixty yean 
beforeeuit. U.B.B. (1893-1^96), 1467. 

(0) Where the plaintiff comes into Court for redemption of. a mortgage of 100 
years of age, ho must prove the genuinraess of the mortgage beyond 
the possibility of a doubt, the fact that the plaintiff is the tenant of 
, the ^{^dwt cannot relieve him of his burden. U.B. R. (1893<96), 579. 

(r) Where, in a suit for redemption, limitation is set up us a defence, the 
plaintiff must first prove that he has a subsisting title to redeem un¬ 
barred by limitation, before the defendant oan be called upon to prove 
his adverse possession. 88 P.R. 1898 ; 63 P.B. 1894. 

(17) BedMBpUoB nl4—Rl|ht to Interastt-.- 

Interest oan bo claimed by a mortgagee in a redemption-suit from the date of 
the bond up to the date of droreo, however long such period may be, 
such a suit being governed, not by art. 132, but by this article. 
14 B.113. ' 

3,—“ Whea the right to nOeem mecruea.*‘ 

* 

(A).—Right to redeem before expl^ ot term. 

(1) The g^eral principle is that, in the absence of any stipnlution, expressed or 

implied, to the contrary, the right to redeem and the right to fore¬ 
close are oo-extensive. Where a date is fixed in the deed fur redemp¬ 
tion, no suit oould be brought for redemption within tluit date, not¬ 
withstanding the fact that the deed ramitions that the mortgage- 
amount is payable ‘within’ that date. 5 B. 23. a 

Bat oa^ falling under the Delckhau AgriculturialB’ Belief Act are outside the 
above rule. 8 B. 734. 

(2) Where a mortgoge is*iDfiected for a period, neither the mortgagee can sue, for 

the mortgage-money nOp the mortgagor, for redemption before the 
expimrion of that period. 8 A. 96. ^ 

(8) The above rule woi^ hold good only when the mortgagee can show that 
he is entitled to deolino to receive payment before the expiry of the 
peqfid fixed or the deed expressly states that the mortgage is redeem¬ 
able only after the expiry of the term. There is no inflmible rule 
ill India that a mortgage can’t be redeemed before flie fonn fixed. 

10 A. 802. 

> . ^ 

('/. 2 'M. 814, which holds that the creation of u t^gn is not oondusive 
evidence that redemption should not take x>laoe befrae the expiry of 
the term. It depends more or less on the intenticai of the parties. 
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A—*' When ih« to nd»em mcetuu***-~‘{CiMtinutd.) 

« 

(B^AckiMirtedsineiits a0d tkcl^ effect. 

(Note) The third column ot thin article muat be read eubject to the ptoviaioiiK 
of 8.19 of the Act relating to acknowledgments. • 

(1) Effect of aeknejeladgmont 1 — 

If. within 60 years from the date of an original mortgage, the mortgagee 
acknowledgew the title of the mortgagor and the subKistence of Utu 
mortgage, the mortgagor may sue for redemption within 60 years from 
Jhe date of the acknowledgment. 6 Bom.L.R. 88. C/., 1 C.W.N. 569. 

^ 9 

(8) Aeknewledfnrant, nature of: - 

(а) To be within section J9, an aukuowledgment must be of a present exist' 

inf title in the ’mortgagor. An acknowledgment, which recited th« 
original mortgagee but assert a subseqaent alteration of the original 
Arrangement and the constitution of a fresh relationship hetween the 
parties, even though within sixty years of the original mortgage, was 
held insufficient to give a fresh starting point. 9 C. 616== 19 C.L. 
B. 284. 

(б) The Limitation Act did not require that an acknowledgment should lie 

made to any particular person or at any particular time before the 
institution of the suit in which the bar by limitation is pleaded. 
6M. H.C. 207. , 

(c) All acknowledgment, by a mortgagee', to the effect that the estate in his 
possession was a mortgage-tenure recorded and si^od in the settle¬ 
ment-record would gpve a, fresh starting point for redemption, oven 
though the mortgagor’s name was not mentioned therein. 1 A. 117 
(F.B). 

But see 5 M. 182. 

<•81 Aeknewledgment, to be eff^taul, whoa to be made- 

An acknowledgment, to bo eScctual, must he made within the period of sixty 
years from the mortgage. 6 M.H.U.R, 138; 9 N.W.P, 119; 
19 W. R. 78. 

(4) AskBowledgment before Aet XV of 1877 1 — 

o In a suit for redemption instituted after Act XV of 1877 coming into foroe, 
on a mortgage qp^ecuted more than sixty years before 1877, them must, 
in order that it might snccoed, be an aeknowledgmdit sufficimit, 
under Act IX of 1871, to give a fresh |tart of limitatioii. 68 P.B. 
1804. 

* 

Bfliot oBerroMous dote hi aekoovladAinent: ■ 

■ The mete fact that, in an acknowledgment of li^ortgBge, the date of the 
mortgage is stated erroneously, cannot me away from it its efficacy 
under B. 19 of the Act. 1 A. L. J. 1. ■* 

<6) AdmoslodlBieitk of rlgbt of RedoaiptloB i- 

The mortgHSor or his representatives may sue for redemption, if the mortgage ^ 
hM na4 been put an end to, and the suit is brought within sixlgc ^ 
yetos' from the last aeknowledgment by the mortgages dt * 
mortgage’s tlQe. 19 W. R. 478. 
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(B).—Acknowledgment and their effect.—(Concluded.) 

(7) Aoknovledgmeni -Aeoeptanee of sale dartifleate r- 

•rhe acceptauco, by an ancstioii>pur(diaRer, of the intcFenta of a mortgagee* a 
intcroHts, is not sufficient to constitute such an acknowledgment of 
the mortgagor’s title as to give a fresh start of liihitation for redem p> 
tioii. G M. 326. 

(8) Aek|M«ledgment in mortgagee's will t - 

An —held sufficient to giva a fresh starting point of limitation. 16 51. 366. 

(9) Acknowledgment by Agent- 

An —was ineffeetual for pnrposes^of giving a fresh start of fthaitation under tho 
Act-of JH71 or that of 1859. 85 P. R. 1880 ; 167 P. R. 1888. 


(10) Acknowledgment to whom to be made 

O 

(A) An acknowlodginciit must, in order to fall within B. 19 of the Act, be an 
itoknowlodgment of liability and must be made to the person seeking 
rccov’cry of pmparty or some ]X‘rKon, through whom he claims. 14 C. 
801»14 I. A. 1C8 (P.C). 

(ft) Bnt Mio 3 W.R. 3 ; 5B.H,C.A.C. 176; 4 M.H.C. sm and 3 N.W.P. 78, 
which decided tfiat uckiiowlodgmeut, even to a third person, was 
sufficient under s. 1,, cl. 15 of Act XIV of 1869. Cf. 6 5f.H.C. 267. 

(11) Acknowledgment by one of several mortgagees 

An-or by some only out of several heirs of the mortgagee, even if he or they 

make such acknowlodgment as the agent or agents of the other co- 
mortgagees, is ineffectual for pnriioseig of giving a frcsli start of limit¬ 
ation. 17 B. 173; 18 A. 458 ; 157 P.;^. 1888; 1 A.L.J. 365. 


(12) Redemption of mortgage -No aoknowledgment: - 

5Iartgage in 1783. Suit for redemption in 1893, thoro being no evidence of 
ackiiawlodgmont, held barred under ol. 15 of s. 1 of Act XIV of 1859, 
and B. 29 and art. 148 of Act IX of 1871. 27 0. 1004 = 27 I.A. ia3<.4 
C.W.N. 565(P.C,» o 

o 

c ^ 

(C).—Effect of S. 30 . 

ie 

(1) Mo oatonslon of time in favonr o( mortgagor 

S. 30 of this Aot applies only in favour of a usufructuary mortga(|se to extend 
the time within which he may enforce his claim to the debt duo 
on the mortage. It docs not apply to the ease of a mortgagor for 
iB^mption of a usufructuary mortgage, 26 A. 167; 18 A. ^5; 115 
1883; A.W.N. (1894', 87, dissented from. 


(2) B. ao oompared with fills article- 

8. 30 of this .4ot has not the effect o.f indefinitely exteq^ing the period wi 
which a iianfruotuary mortgage may be redeemed. 18 A. 295; 
P.B. 1883 ; A.W.N. (1903), 293. 
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3.—" When the light to redeem Meenim,**--iConcIuded.) 

(C).—Effect of S. M.— {Concluded.) • 

(3) Effect of receipt! of rente and profit! 

^o) The receipt l»y a mortgagee of land or produce thereof has t^ edoot of 
payment for purposes of s. 20 of the Liuiitation Act. 13 83. 

ifi) A merq receipt of rents and profits by a co-owner from the mortgi^e for 
more than 12 yoiirs would not establish a right on the part of such 
co-owner to the property mortgaged. 7 M. 2C. « 

(D).—Fresh advances, effect ofy tn Upper Burma:- - 

-a* • • 

(1) There is a practice in Upper Burma of m&ing further advances on usufructuary 

mortgages as land becomes better cultivated and more valuable. 
Such fresh advances have the effect of giving a fresh start of limitation 
tbr redemption. U.B.lt, jl892-%), 522. 

(2) The fresh advances, when relied upon, for taking a suit out of the bar by limit¬ 

ation, must be strictly proved and the evidence must bo elirefully tested 
and conslderod. U.B.K. (1892-OG), 524. 

(3) Where the frcsh’advancos are alleged by defendant to have been made on lands 

other than those originally mortgaged, it is for the defendant to provo 
the allegation. U.B.B. (1892-96), 473. 

(E) Suits relating: to mortgages In Upper Burma:- - 

Sec U.B.ll. (1892-96), 509 and 516, No. T* and also U.B.K. (1897-1901), 454, 
464 and 469, No. 4, at p. 1104, supra. 

4.--* Provleo.* 


(1) Applicability to Upper Burma:— 

The proviso has no application ti) Upper Burmir. The proviso merely saved 
certain rules of limitation in force in Jjower Burma up to tliu Ist May, 
1868. Such Ailcs were never in forec in Upi>er Burma. In Upper 
Burma, as in India, the period of limitatJoit fur a sryt for redemption 
is 60 years from the date of the accrual of thright to redeem. U.B.B. 
(1892-96), 524. 

(2) Mortgage before 186S :■ ■ 

* In suits for redemption of a mortgage executed before 1st May, 1863, the period 
of limitation sras Uyoars' advec.se possession by the mortgagee. L.B.B. 
(1872-92), 43. 

(Old L^w). 

(1) Suit far redemption of otti mortgage:— 

« 

A- - was hold governed by S. 18, cl. 4 of Madras Regulation II of 1809, notwith¬ 
standing the fact that the possession of the mortgaged premises was 
with an assignee of the rights of the mor%ageo, but not to 
Jbhe knowledge of the mortgagor. 1 M.H. C. 146. 

.(2) Sait for Ndempttea whoa to be brought 

A suit foe led^ption of immovable property mortgaged ought to be broiigiht 
within 60 years from the date of the original mortgage. 10 W.B. 3tt.* 

IX 145 
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Act XY of 1877 (iHi>UN iiiMrrATzeif [Art 1|B 

I 

(Old Lav)«— {Continued.) 

(8) Bttltforn4siq^tloa--TlitoefmortgagMt— 

The period of limitation for redemption was 60 yean, whatever might be the- 

^ nature of the title set up by the mortgagee («^.) even if the mortgagee 

were to eet up a title inoonsieent with the mortgage. 8 M.H.G. 137. 

(4) laft for redonptioB—OahaB lahan mortgafa ^- 

A suit for redemption of a gahan Idkan mortgage, even where the mortgagee 
had poHsession for more than IS years after the date on which the 

h mort^^e was, according to the deed or mortgage, to become an 

absolute sale, was governed by s. 1, d. 16 of AotXIV of 1669. 9 B.H.C> 
69; 9 B.H.C.A.C. 79; 1 B.H.C. 199; 8 B.H.G.A.C. 936. 

a 

(6) Balt for redemption—Treipasior’a poaieidon against mortgagee s— 

o 

A suit for redemption, even where the property was in the possession of a ires- 
passor asserting a title by adverse possession against mortgagee and 
' mortgagor, was governed by the 60 years’ rule in s. 1^ cl. 16 of Act XIV 
of 1869. 18 B.H.G. ISO. 

P 

(6) Aokaevledgment before Bet XIV of 1889 

There was no limitation to suits for redemption before Aot XIV of 1869. So,, 
an acknowledgment, in 1841, of a mortgage, date whereof could not be 
ascertained, was held sufELcient to save a suit for redemption brought 
within sixty yearsiifosm 1641. 1 A. 485. 

Bnt Cf. 109 P.B. 1884, which holds that tho acknowledgment in order to give 
a fresh start of limitation must be made wiUiin sixty years from the 
date of the original mortgage. 

<7) Aaknovtodgment of mortgage by agent t— 

Case in whioh it was decided that an-was insufficient to give a fresh starting- 

point of limitation for a suit for redoig^ion. 13 B.L.B. 177 (P.C.) ■* 

80 W.B. 368; in lower Court 18 W.B ; 1 A. 648. 1 G.W.N. 513 ; 
on appeal to(P.G.)a7G. 1004-87 1,A. 103»4 O.W.N. 565 (P.C.); 1 
«>A.L.J. 356. 

{N.B .)It has to be borne in mind that the Act of 1859 did not contain a. 
provision for acknowledgment by agents. Vide, on this point, oases 
noted under the Heading * Aeknovlodgmenti by Igenti btfon lot 
IX of 1871,’ atp. 688, supra. . 

(6) Beope of 4.18 -Beknonrlodgment by whom to bo fignod i— 

6.1, el. 16 embraced erory kind of mortgage iniduding usufructuary mortgagee. 

The acknowledgment referred to in the section had to be wgned by the 
nunligagae himself, his dUttit's signature not being suffloiant. 80 W.B. 
a78(P.C.). .• 

(9) XoknowIodiHMBi by HinAi fnihtt of n Joint Hindu family 

An -^wusuffleient under art. Itf of Aot IX of 1871 to give a fredi start of 

iSiitation for a suit for redemption against the sons. 68 P,B. 1900. 

O' 

(10} Pwvl^Tnnooapntion—BnItforpeaMarioBt— . ^ 

A tOit by. ovmer fbr poBaewon of pramiaea in the poimisaiWf |ibetqpntion of tho 

^ ‘ s h^ of the person originally let into posseSflioB wan guided fay a. 1, 

'.d. IS and n^'by a. 1„ d. 16, of Aot XIV of 1869. 4 &H.C.A.0.166. 
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JIrt tW] Act XV of 18W (ikdias liiitiTATKtti' am). 

(Old La«).-~(0onc2tMbdO 

(11) Korttfafor'i lalt for poiMMlon on M^fUtion of morttfofo :-~ 

A-governed by b. li d. IStof Act XIV of 1869. B.L.R. Sup. Vol. 901 «• 

9 W.R. 187. ♦ 

(13) Bolatlouhlp of truit 

■ 

1, cl. 15 of Act XIV of 1859 applied, where there was some relation of trust, 
whether the property was given in mortgage or pawn or simply < 
deposited foe safe custody. 3 W.B. 94. 

(13) RIghti iff ^rdiaMr of mortgagor’! ri^tag— 

Where a creditor of a mortgagor purchases the rights of the latter and the 
estate parohased was in the possession of a mortgagee, it was hold 
t^at the purchtocr’s suit for possession against the mortgagee was not 
governed by s. 1, cl. 15 of*Aot XIV of 1859. 13 W.B. 78. 

• 

(14) Right of redemption when barred t— 

(а) The lapse of ^noro than 12 years from the year of grace bars the right of 

redemption. 8 W.B. 476. 

(б) The expression ' some persons claiming under him ’ in art. 148 of Act IX of 

1871, means some person claiming under the mortgagee the entirety 
of his rights. 17 B. 173. 


1A9. —Any suit by or on Sixfy yean. When, the period of 
behalf of the Secretary limitation would 

of State for India in * begin to run under 

Gouncill^). this Act against a 

like suit by a private 
person. 

(Old JLcta.) ^ 

[Art. 150, Act IX of 1871:—Any suit in the name of tho Secretary of State f<w 
India in Conneil—Sixty years—When the right to sue aoorued. 

S. 17, Act XIV 0 / J8S9 :—Thu Act shall not entend to any public property or right, 
nor to any suits for the recovery of the puhlie revenue oi( for any 
public claim iohatever, but such suits shall continm to be gooerned by 
the laws or rSlsa of limitation now in fore*. # 

Bengal Begnlation II of 1805 provided a period ^of sixty years for by 
Government in regard to pnblio elaixias or rights. 

This Begtilation was repealed by Act VlUTof 1668, without any relereaee to 
• S. 17 of Act XIV of 1859.] 

(Notes) 

Scope of article. 

(1) BxeNise by fiovenvsiit of Its pssvogatlve}-- 

Thea is ipo imitation te the Government’s exercising its prerogative 61 im 
ing’' idbesamest on land liable to be aBseesed to publio re 

Sr M. 16. 
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Aot XY of 1877 (INDIAN LIKITATION AOX). [Ivt lO 

Scope of article.—iConcluded.) 

(‘i) Prarsgatlve of the Crown—Coart>feee r - 

S. 900, Act VIU of 1859 did not preclude the Crown from enforcing its firot 
claim to the proceeds of a pauper suit to the extent of the Court-foo 
leviable. It might exercise its prerogative at any time. 1 B. 7. 

(;/. Nos. 1, 2, .9 under heading No. 1 and No. 3 under heading <01d Law,' 
infra. 

(3) Whether Crown li affected by Statute! 

The rule of construction according to which the Crown is not affected by a 
Statute, unless spe;piully named in it, applies to India. 14 B. 213. 

. /. 'Any suit.’ 

(1) Exemption of GoTemment regarding application! t- - 

(o't The (Tiwenniient is not entitled to any exemption from the provisions of 
' the 1 ndiuu Limitation .Act relating to applications. 4 M. 155. 

(6) Government is hound to make an application for execution within the same 
time us any other person. 22 W.B. 512. 

(2) Bight of Government to recover Court-feei- 

The right «»f Oovernment to recover Court-foes under S. 3(W of Act Vlllof 1859, 
was subject t«7 the same iwriod of limitation as the right of a subject 
to enforce a dccreife or order was. 7 B. 552 (Note). 

^31 Sale! under Bhagdari Act - 

It is doubtful whether the law of liinitation applies to applications to set aside 
Court-sales under the Bhogdari .Act. 7 B. 542. 

2,—‘ By or on behalf of the Secretary of St^te for India In Council. * 

fl) Suit for recovery of property of Government 

Possession of a dofciidaut for a period of 12 years, though it would be sufficient 
* tobar a claim by any other party, would not exclude a claim by the 
Crown to recover what could be shown to lie Government property. 
19 0. 312 (321) = 19 l.A. 69 (P.C.). 

(21 Enfranidiiiement of Inam: — ^ 

Government can onfranuhise an inam and graigt a-valid title in the land to the 
^ Inamdar, unless its right to do so is aflectod by adverse p 9 ssessiou for 
' GO years on the part of any other person. 9 M.L. J. 141. 

(3) Suit by Kunlclpallty: - » 

■' The article is inapplicable to a-19 M. 165; 19 M. 154. e 

(N.B .).—A private individual might, as against a Mtinicipality, acquire a title 
by prescription by more than twelve yearg* advene possession. 
|9 M. 154. 

Note (nj.—Now thirty years. art. 146-a, su^ra, and compare 26 M. 635= 

12 M.L.I. 37, at p. 1118, supra. “ 

(4) Vendee from Goveniment: - 

A-of its rights in a Ehng maluil cannot claim Mm ti^nefit of the sixty years' 

limitation. 20 W.B. 231; 24 W.B. 64. -jf 
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Art m] Aot XY of 1877 (isdiam limitation aot). 

2 ,—* By or oa behalf of the Secretary of Ac. -(ConiinKerf.) 

(5) Leawe under Government; — 

A- cannot claim the benefit of Kixtv years’limitation. 1 B.L.R.A.C. 94<= 10 

W.R. 70. 

(G) Suit by purchasing agent of Government - 

A'suit by a*purchasing agent of Govcnimoiit to recover certain sum of money 
alleged to be duo to him lor the purchase of stores by Government 
brought inoro than three years after the termination of the plaintiff's 
agency and more than three years after the last supply made by him as 
-c .purcluising agent but within a few months after the final rcfusiil of the 
Commissariat Department was bfrred by art. IIS. 14 C. lifiC. 

(7) Suit by purchaaer of a khaa mahal from Government :— 

Where th#i)hiintiff purcitased a fciios iiiahal in the possession of Uovcnmicr.t 
at an auction-sale held by tho Colluetor and at that time, tlu- defend¬ 
ants held an ijara for a term of years, the cause of iictiun for a suit 
by the plaintiff to recover imsscssiou of tho property purchased by him 
arose onttho expiration of the ijara, whether art. J39 or J44 applied to 
tho suit. 9 C. 307 = l!i C.L.R. 19. 

(8) Suit by Mutwalli of raUgioua endowment 

(a) A mutwalli of a religious endowment is not an officer of (tovcriimcnt, since the 

passing of Aot XX of 1803. He cannot, in a suit for recovery of pro¬ 
perty on behalf of the endowmciit,*claiui the bcjicflt of the sixty years’ 
limitation. 17 W.ll. 430. ■ 

(b) (Af.if.)--Before Act XX of 1803, a viutivnlli uas considered an officer of 

(4overmnciit and a suit By him wa.s considered a ‘ jinblic right ’ or 
* claim ’ within the meaning of S. 17 of Act XIV of 1859. Bee 2 
M.I.A. 390, at p. 428=0 W.li. 3 (P.C.) 

(c) Sinco the passing of Aot XX of 1803, the manager of a religious endowment 

cannot be hel^ to be a procurator of Government and a suit by him, 
for the proteotion of the endowed property, cannot bo regarded as a 
suit on behalf of Government. 20 A. 482 1488). 

(9) Dispute! of private owners—Right of Government 

A dispute Iwtweeu two private owners regarding land cannot divest tho title of 
either to the land, in favour of Goveninicnt, simply because the latter 
, has a right to the rent or jumma or because it makes common cause 

with one of thgparties. 11 M.I.A. 345=7 W.R. SI (P.C.). 

(10) Suit by Government—Right to Jnlkur:— 

A suit by Government to establish its right & ajulkar, brought i^er sixty 
years’ adverse possession agaimt it, held barred. G W.B. 1X6. 

(11) Suit fSr maintenance of a ^atwaii tenure: - - ■ 

A suit by Government for the maintenance of ^ ghatwali tenure in which an 
alteration had been effected by fraud of a Zemindar was held governed 
by sixty years’ limitation. 16 W.B. 180. * 

(13) lult by Oovenunent against ghatwals t— 

In a—who were found to be in possession for a very long time but short of • 
sixty feaM, it was held that the onus of proving posseesion witl^ 
sixty years lay on Government. 5 W.B. 136. 
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Aot itf 1877 (ZNDXAK uttmTiQH jusrr). [Jb^ iif 

3^—* By or on bobmit of ibo Soerotary of SUtio, Be. *-~(CoHclud 0 d.) 

f 

(18) Suit for NiunptfMi of lakhlmj load t— 

la a-^by Obvernment, the ‘daieu^nt will fiuaoead if he oon show that the 

land was in his poaaeeBion as lakhirey for the sixty yean before suit. 
8C. a30»10C.L.R.41. 

(14) 8alt to raeoTor reslduo of lola preeoedi 

A suit to rooovor tiia residue of the sale proceeds of on estate sold for arrears of 
Government levonue is governed by art. 120. 20 U. 51 (F.B.) overrul¬ 
ing 18 G. 284. 

f 

(15) Suit for foreit londo- -Barden of proof t— 

In a suit for forest lands, where adverse possession is dbt up hy defendant—^the 
Qovemmout—the latter o^ht to prove that it exercised proprietary 
rights within sixty years prior to suit or that the adverse possession of 
the defendant commenced within such sixty years. 9 M. 175. 

(16) PoiionloB of forest reiorre as odminst OoTomment 

Where, in a suit to reoove;possession of certain land constituted by Government 
as reserved forest, it was proved that the plaintiff was in possession 
thereof for mote than sixty years, the plaintifi’s claim was allowed. 
15 M. 316. 

e» 

(17) Salt GoTomipeati— 

(a) A suit against Government to recover the penal assessment levied under 
Aot VL of 1867 was governed by the six months' rule contained in 
S. 81 of the Act. 22 M. 100. 

(5) Whore, in a suit against the Secretary of State to recover possession of a 
kluti village, it appeared that Govenqipicnt was in possession of the 
rights to which the suit related for more than fifty years, the suit vras 
barred. 34 B. 28. • 

< 

(Old Law). 

(1) itotfdlBtlon II of 1M8, B. 8| el. 8 (Bengal) 

Possession for sixty years was a bar under-^not only to past arrears of {^t 

but to future assessment of rent. 6 2^. 

w ,, 

(2) 'BtUk by Bolt India Gempopy for eosti 

A-^iuourred in bringing an ajjpeal to hearing before the Judicial Committee of 

, the Privy Council held not a ‘ public tight ’ within the meaning of d. 2, 

8. 2 of the Bengal B^ulation II of 1805, which allowed^ period of 
sixty yeand|W ouforoement of a publio right. 3 W.B. 81^6 MJ.A. 
226 (P.C.). 

(3) Boeevery ef ltalBp-dnty^- << 

A ^ by Government for—in a pauper suit, dinnwnd five ywm before such 
f' ', •< suit, held to he governed by S. 17« Aot ISPB^ bdng a * publio 

claim,'witiiin the meaning of the seutiott. H. '0. 40; eofi(parp 

. 11 W.R. 67-^ B.L.B. Ap. 22. 
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_ Idrts. f0B A151] Aot XY dT 1577 (indum Xiliin'&TKMf aov)> 

• Second JHviaion — ‘-^Appeola. 

f 

160 .— Under the Code of Cri- Severn daye. The date of the sentence, 
minal Procedure, 1882, 
from a sentence of 
death passed by a Ses- 
ejions Judge. 

(Old Aote). 

[^^o eorre^ndmg provision in either of the old LinutatUm Acts.] 

181. —From a decree or order Tnseaty OejmW. The date of the decree 
of any of the High or order. 

Courts pf J udicature at 
Fort William, Madras * 
and Bombay, or the 
Chief Court of the Pan¬ 
jab, or the Chief Court 
of Lower Burma in 
the exercise of its orig¬ 
inal jurisdiction. 

(Old Aote). 

[JVb eorrespoTtding provision tn either of the old Acts]. 

(Notea) 

‘ Treaty deym.' 

<1) BxeiuioneftlBMforobts^liigoopys— 

The time oooupiod by ^ application for copy of the judgment appealed against 
and the delay in the isaite thereof ought to bo excluded in calculating 
time for appeals under this article. 28 B. 643. • 

(2) CwM of delay when to bo stated i— 

The cause of delay in the presentation of a timo.barred appeal ought to be 
stated at the time when the appeal is Sled. 22 P.B. 1903 m 91 F.L.B. 

. • 1903. 

• 

(3) Hon-silnlndof deeree t— * 

The delay occupied by the non-signing of the decree, after the pronounoemant 
of the decree, ought not to be cuedudod in favour of the qg^poDont. 93 
B. 449. • 

Bft see 13 G. 104 IF.B.) and 19 A. 461 (F.B. j»10 A.W.N. 149, iHiioh hdd that 
the time between the passing of the jqdnpent and the signing of the 
decree ought to he excluded. Cornpoeg'IpC. 653. 

(iir.B.)—See, further, cases Nos. 5, 6 and 7, at p. BSH, aiyjnvnnder B. 19. 

(4) Appeal nadoFOtsoMe let h- 

An appeal under the Indian Divorce Act (IV of 1869) against a deoiae absdate 
ik.gcn^pnbd by this article. 99 B. 619. ^ *• 


io) Added by Act VI of 1900. 
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162.--Under the Code of Civil f'W'trrfVAd) The date ofthedeicijeet*> 
Procedure* to the Court or order appealed 

of a District Judge. against. 

(Old Acta). 

[Art. 151 of Act JX cf 1871:—Cols. 1 and 2 same as above. Cgl. 8.--The of 

the decree appealed against. 

‘ Act XIV of 1859 : — No corresponding provision]. 

(Notea) 

Scope of article. 

Under thiH article an appeal to the District Coprt shcnild bo picferred within 
30 days from date of decre^. U.B.B. (1892-96), 525." 


I. Thirty dayB.’ 


<1) Period of limitation expiring daring holidays^ 

As to the period of limitation expiring during holidays and application for 
copies being made on the ro-opening of the Court and the appellant’s 
right to claim exclusion of holidays from calculation, see No. 1 (c), 
under the heading “2.— Time requisite, fto.,’’ atp. 694 and 12 (at, 
under the same heading, at p. 596, supra. 


(2) Time to be excluded :~ 

Thc only time that can he excluded *in calculating the period of limitation is 
that between the application for copies of judgment or order and 
decree and that of the issue of the copies. The time occupied by the 
non-signing of the decree can’t be excluded. 23 B. 442. 

But see 13 C. 104 (F.B.) noted under the last article. . 

(S) Gomputatiei^of period 

In computing the period of limitation for an appeal, the time between the 
delivery of the judgment aud that of the signing of the decree should 
be excluded. 13 0. 104. 


2.—‘ The date of the decree. ’ 

e-' 

(1) - ■ — . i s the date which the law (S. 205, Civil Procedure Code) directs it to 

' bear (i.e.) the date of the judgment. 25 C. 109. 

(2) Prelimliiury deoree in a partltioii^^ partnership suit 

Notwithstanding the fact that no appeal is preferred in time against a 
preliminary %ocree in a partition or partnership suit, the correcteess 
and propriety thereof may be questioned in the appeal from the final . 
ddbroo. 29 C, 758 (F.B.) ; 23 C. 406 {overtuUng 23 C. 279). 

(8) Meet of amendment of decree 

•• ’ Whore a dooroc is, after it is passed, amended, the period d Hmitation for 
, appeal may be calculated from the date of thn^Bljiaded decree, 82 C. 

908 (Current Index, Limitation Act). 



Arts. 1S8 to ISS] Act XY of 1877 (ikdian LnuTATioN act). 

2. The dmte of the decroo, '—(Coneluded.) 
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(4) Bevi«« oidy notifying derloal miitnke—Appeal:— 

Aa appeal (am bo preferred witljiD thirty days of an order made upon an 
application for a review of judgment, even though the ordejj extend* 
od only to the rectification of a clerical miatake. 0 C. ‘i2&»0 C. 

L.R. 675. 

• 

1B3.—Under the same Code, Thirty days. The date of the order 
section COl, to a Hif*h refusing the certi- 

Court.. ticate. 

(Old- Acts). 

[^o rorresjiondinj jirovisioii in either of the Old Acte}- 

154.—Under *the Code of Thirty days. The date of the sen- 
Criminal Procedure, tence or order appeal- 

1882, to any Court other ed against, 

than a Higii Court. 


(Old Acts). 

[Act IX of 1B71, art. 152:—Same us above. 
Act XIVof 1839-No carrcepatydii^ prociswn.] 

(Note) 

See notes under the ncyt article. 


155.—Under the same Code to a Sixty days. The date of the sen- 
High Court, except in the tence or order appeal- 

cases provided fflr by No. ed against. 

1.50 and No. 15?. , 

(Old Acts). * 

f.Act IX of 1871, art. 168Col. 1—Under the same Cocln, to the High Court. 
Cols. 2 and B—same as in the present Act. 

Act XIV of 1859.—No corresitotidiiuj provisimi.j 


* (Notea) 

Scope of article. « 

(1) CriiQinaJ .appeals ^ 

is applicable to criminal appeals. 11 A. 10. 


(2) Appeal te High Court in extradition eases• 


An appeal presented to the High Court under the Extradition Act is iu>t govern¬ 
ed by this article. 15 M. 414. 


(3) Criminal appenl—Prfaoner in Jidl 


The preseDtation, by a prisoner in jail, of an appeal memorandum to the jailor* 
ie tPfftamount to preoentation to €k>art for purposes of lunitatioq. 


9 It. 268. 
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Jtot XV of 1877 itunnAs LucmiiOK A6T)i . [Avt. 188 

(Old Lav). 

Appeal malnit aeqalttal: - 

An appeal by the local Oovemmuit, n^der S. 272, Griminal Prooedure Code (Act 
^ X of 1872), was within time if ptesented within six mouths from the 
date of the acquittal. The sixty days’ rule does not apply. 2 C. 436 

(F.B.) 

* f* 

—Under the Code of Niaoty dMys. The date of Che d ecree 
Civil Procedure to a or order**^ appealed 

High Court except in against, 

the cases provided for 
• by No. 161 and No. 163. 

(Old Aota). 

[Act IX oi 1871, art. 1S8:—To a High Court for the admission of a special 
appeal—Ninety days—The date of the decree appealed against. 
Act XIV of 1859 :—No corresponding provision']. * 

(Hotes). 

Scope of article. 

(1) Beeond appeal noder the Burma Courts let 

A-’is not Bubjoot to the limitation provided by this article. 10 C. 946. 

(2) Appeal from deeieiou of Recorder of Rangoon : - 

An appeal from the Court of the Recorder of Rangoon to the High Court at 
Calcutta had to be made within the time prescribed by this article. 

18 C. 221. ■ ^ 

(3) Appeal to Judiolel Commieeiouer, Central JProvinc A :— 

The period of- limitation for an appeisl to the Court of the Judicial 
Commissioner, Central Provinces, is 00 days. To entitle a woidd-be 
appellant to have the interval between the date of judgment and the 
actual signing of the decree deducted the applioation for copy must '.^ 
have been put in before the signing of the dmtee. 13 O.F.L. R. 78. 

I.—‘ Under the Code of CM! Phieodure, * 

' The words-exclude f(pm thw operation appeals under the Letters Patent; 

su<di appeals do not fall within the scope of the article. They are 
governed by the Rules A Praotioe framed by the several High Courts. 
Vide 9 A. 116(F.B.); 11 W.R. 107: 12 W.R. 458-9 B.L.B. 

47 and 2 A. (F.B.) 

df.—* The dote of tho decree or order.' 

(1) VAmiftinebefliisto mni - • 

TJUi^ S. 12, the thne requisite for applying for a copy of begina 

- ' only when a step has been token to obtain the bc^.' 'X piety nmy 
foe a o(^ ef the decree before it is dAsru up sad signed. 

. AL.B.R. 62 (i.B.) 



Arts. 19^ k 158] lot XY of 1877 (imdian uluTATiOir act). 

2.—* The dmte of tiu decree dthfder. * -(Conauded.) 
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(9) JLpj^loAtloiifornTiav:— 

The mere preBentetion of an app^cation for nvicfv, where it in aot diown that 
the grounds therefor ate reasonable and proper, is no^ sufficient 
reason for admitting an appeal after the period of limitation prescribed 
for such appeal has passed. 15 C. 913. , 

(3) Effeet of omlnlon to ontool oEaiiiit nmaiid ovdor 

The omission to appeal against a remand order of a lower appellate Court 
holding the suit not barred and remanding it to the Court of first in- 
stahca would not preclude the defeated patty from challenging the 
lower appellate Court’s decision on tho question of limitation in the 
second appeal against its final decision on the merits. 5 W.B. 91 (F.B.). 

(4) Order rafiislng to make a person definduit:— 

Time for art appeal from an order disallowing the objection by a party to being 
. made a defendant to a suit begins to run from tho date of his or her 
being mode a party. 8 A.W.N. 8. 

167.—Under the Code of Criminal Six moathe. The date of the judg- 
Procedore, 1882, from a ment appealed 

jndgmeat of acquittal. ^ against. 

(Old Aota). 

[^0 provision exactly corresponding toHhe oAove article in either of tJte old Acts ]. 

(Note) 

See 8 C. 486 (F.B.) noted under arts. 156 ft 154, supra. 

Third Divistbn — Applications. 

to 0 

I 58 .—Under the Code of Civil Teadaye, When the award is Bub- 
Procedure to set aside mitted to the Court. 

an award 


(Old Aots). ^ 

[Act IX of 1871, art. 165Cola. 1 and 3 same as above. Cbl. 8—When 
the award is submitted to the Couift, and notice of the submis¬ 
sion has been given to thtopersons and in the manner prescribed 
• by the High Gourt. 

Act XIV of 2SS9:—No corresponding jprovwion]. 

(Notes) 

* I .—*Td Met eiUde an award,* 

' 1) In^Ueatii«atoli«tfuM•awud^- * , 

An— on thajgjibnnd that three ontof five athitratotB were not present at t^ 
thito of the award is governed this article. 39C. 86. 



}144 Adt XY of 1877 (tkdian imitation act). [Art. IfiiB 

J,—* To set salde aa awonf.’—[Concluded.) 

(3) Applieotlon undeF 8 . 622, C.P. Code:— 

Wbero a decree is paswed by a Court in accordance with an award, an applica¬ 
tion by the unHucccBBful party to tho Hig^ Court (in this caae the 
* Chief Court of the Punjab) under s. G23 of tho Civil Procedure Code 
IK virtually an application to net aside an award and an such ia 
governed by this article. 29 C. 1G7=12 M.L.V. 77=6>C.W.N. 
226 ^P.C.). 

(3) Effect of omiulon to apply tti^er the article 

(a) The mere fact that a defendant did not apply under thia article to set aside 
an award Kuhniittcd to the Cenrt would not preclude him from appeal- 
■ ing against a docrce passed on such award. S Aj 04^6 A.W.N. 2; 2 

0.0. 356. 

(5) But cotnjMre 124 P.R. 1889, which holds that, if a par^ to an award of 
arbilraliori fails to apply to set it aside within the time limited by this 
• article, be cannot afterwards be heard to impeach it even on the ground 
of fraud because the Court has no power to extend the time allowed by 
this article. (See the same case cited in BiviA's Limitation, p. 202). 

2 .—' When the award is submitted to Court. ’ 
Conmeneement of time: - 

An application to set aside aii award must be made within ten days from tho 
time tho award arrives at the Registrar's olbce for tho purpose of being 
filed, and not from tho time when it is filed. 5 C.W.N. 813. 

w 

169.— For leave to appear and T*®® When the summons 

defend a suit under is served^^^ 

Chapter XXXIX of the 
Code of Civil Procedure. 

• (Old Acts). 

[Ao corresponding provision in either of the old Jets.] 

(Notes) 

/.—* When the summons Is served. ’ 

(1) RJght to qil&ition date of ■ervlee: - - 

The only date to whlchtteferonce could bo made, as regards limitation, is the 
date shown in tho sheriB'a return. The defendant can’t be allowed to 
go into the question whether the summons waseotrvBd on^the date 
mentioned in the sheriff’s return or not at all. 23 C. S73. 

a 

(2) PovoF to extend time 

In a suit ulider Chapter XXXIX, Civil Procedure Code, the Court has no 
power, after the time fixed by the sanmums for- ob|atn|ng leave to 
appear an^defend has expired, to extend the time. 5 Oi^.N. 259. 
Quarte -Whether the Court has power to grant an extengimx of time if an 
.^application for such extension be made before *th6 time fixed by the 
summons has expired? 6 G.W.K. 259. : 
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JU>ts. 480 to 188] Act XY of 1877 (indian umitatiok act). 

leo^-For an order under sec- PMeeadaya. When the application 
tion 629 of the same for review ia reject- 

Gode restoring to the file ed. 

a rejected application for 
review. 

(Old Acts). . 

f .Yi» corrcspondhuf provision in eiUter of the old Acta.} 

I 

160A. —For a review of judg- Pifteea days. The date of the decree 
meiit by • a Provincial ^ or order. 

Court of Small Causes or' 
by a Court invested with 
the jufisdiction of a Pro¬ 
vincial Court of Small 
Causes when exercising 
that jurisdiction. 


161 .^' 


162.—For a review of judgment Twenty days. The date of the decree 
by any of the High ^ or order. 

Courts of Judicature 
at Fort William, Madras 
and Bombay, *‘or th^ 

Chief Court of the Pun¬ 
jab,” or the Chief Court 
of Lower Burmft in the 
exercise of its*origin%j[ 

jurisdiction. o 

(Old AotB). 

[JVo eorre^nding proviaion in eitlter of the old Acts.} 

(Note). 

• l.~*mgh Courts.’ 

■atrhnonial Joriidietlon:— • 

Thfi judgment of a High Court iii the«xorcise of ite matrimonial juris^otion is a 
^ 'judgment of the High Court in its original jurisdiction. An application, 

therefore, in relation to such a matter is governed hy this article. 
6 B, 4161484). ' • . 

188.—By a plaintiff for an Tbtity if^ys. The daW of the dismis- 
oedef to set aside a sal. 

dismissal by default 

-- » , ■ „ - . ■ . .. 

*—^Art. 178 ft has now taken the place of this article. For cases nnder this 
article, refer to cases under 173A, infra. 
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JUt XY of 1677 (INDIAN UMiTAVioK ACT). [Xrt. Iti 

(Old Aete). 

[Art 156, kab IX of 1H71 ’.—SAoie ab above, except that in eole. 1 and S 
of the old Act, the word *' jndgm, nt ” was to be found instead of 
the word a “ diemisnal '* tn the present article. 

Jlct XIV of 1659 No eomMpondtng provmon ] 

(Notes) 

Scope of article 

(1) Applieatlon for review-Dismlnal by defSalt: 

Where a si'it i4 di unissed for default of plaintiff's .ippearanctj and the plaintiff 
. applies for a ro\iew of ludgment moro than thirty days from the dato 
of the dismissal, hin appliration would be goveinod* b> this article 15 
PR 1897 

t 

(3) Metloe of motion not appUoatloni— 

The application must be made witbm 30 days from the date of the dismissal A 
mere notice of motion will not present time fyim runmng When the 
long vacation intcrvenos, the matter must be mentioned on the very 
first day of the r -opomug (t e ) the fiist day on which the Court sits 
81 C. 160--8 G W N 07. Compare 90 0 899 


(8) Ooart’i power to extend time s— 

The Court has no power to Sxtend the time allowed bv this ortic le. If a smt 
is dismisb^ for default and the plomtiff apphos, uudei S lOd, G P. 
Code, for an order to set aside the dismissal moro than thirty daj s 
from the default, the Court sought to dismiss the petition 83 P it. 
1902 , 141 P B 1879. 


t.—*By deiautt.’ 

7 

Appearanoe only tor applying for adjoununant s— ^ 

(a) When a pleador for a d^endont aj^oni only {or asking jEot an adjoumaent 
dtad, it being nfused, ho retires from ihc case, the judgment that 
foUosrs is an ea parts judgment. 8 0 W N 621 (dwfsntsny from 97 0. 
599). Ctmpare 22 A 66 




(5) The * appearanoe’ of a Reader only for the purpose of applying for an ad¬ 
journment and snthout Instruotionb to proceed with the ease, iejW|i 
appearanoe and when, suidi apjilusation^being refused, he retires ftw 
e the ease and a jodgntmt gui^ssing the suit foliosbi, the judgments 
one by ' default' within the mooiung of'this arttde. 99 A. 66 (YA) 
(30 A 105, 98 d 414).; Cempore 8 A. 519 ^ 

-By a defendant for an of dBtocuting 

order to set agide a aiiy prooess for enfoce* 

judgment etBparteS^^ ing the judgment.^*) 


(Old JLota). 

[Act IX of 1671; art. 167:—Same as above exo^ that in tim la«t tM^naui those' 
were the words *exeoatio& oi' ioetead'of l|)e word^smoutbg 
Ip the pretonk axtiolo. 
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Met Uft] Aet XY ttf 1677 (indiak A€»>. 

(Old Aoiti.)~-(Ooncluded). 

Act XIV of 1869:—'No oorruponding provition. ' 

8. 119 of Act VIII of 1859 (Old Cwil Proetduro Code) provided that an 
applieation to tet aside dti «x parte decree muet be made within a 
reasonable time not exceeding thirty days after any process fe^ enforcing 
the judgment has been executed, <fe.] 

• • 

(Motes) 

5cope of article. 

(1) IppUeation before ezeeation aetprqhlbitedc- - 

The article does not prohibit the reception of an application before the com* 
moncement of exocution-prpcoi^ngs. 152 P.B. 1879. 

(2) Pover of appellate Court 

In an appeal froij^ an order under B. 106, C.P. Code, refuaing to set aside an 
ex parte decree, the appellate Court can only remand the application 
under 6.106 of the Civil Procedure Code, and not the original cose, the 
decree in which ia sought to be sot aaide. 5 C.W.N. 153 {P.C'.). 


<8) Exteusion of time i— 

The Court has no jurisdiction to extend the time allowed by this article ; 8 B. 
H.C.A.C. 44; 26 W.R. 99 ; even it it should bo proved that defendant- 
applicant knew of the execution within thirty days of his application. 
82 P,B. 1876. 

• 

r* Sf 

(4) A.i^!oa]tllit 3 r to appeali t — 

The provisions of this vtiele do not apply to appeals. So, a dismissal of an 
appeal; the jgjiaathik saying that he hod no instructions and the 
application mode.bj^ Mm for adjournment having been dismissed, 
is not govern^ by thia article. 27 0. 529. * 

* 

.(6) Buereu u||aiu«t aeverul persou i. 

^ - Where there is a joint and kidivisible decree against soveral persons, and where 
one of them applies to have it set aside on the ground toat it was 
ex parte, it wm be set aside in its entirety and toe whole suit most 
be re-heard'; tod case may be different where the decree igainst several 
persons iasapazaUe. .24 A. 888.. CoiM|paiu 26 A. 42 <paote especially 
mnarks at p. 44). - .; ' 

A ... 

. < ^ Ex pitto^daeiM ur PiMuidaad7 Stull 6«n8i0«uxii-~- 

Ail bj^lioatMm to set ra’de an .sa ports deetee f f usod by aPtesidemqr Small 
■' Cause. Oota^ is governed by this artide. ^ 17'B. 607i^ 

4. 


u 


I,—•Judgment ex parte.' 


M ifyuttnied hauHiii 

ease deddsd sa porfs at the first hearing as well as to 
' '''f^'dedi^rJhports at ati adjonmed beating. 28 C. 788(1.1%, 


*’^'1 


# 

#« 



114H JLot XY of 1877 (Indian limitation act). [Art 181 

1 .—* Judgment ex pmrte.’—{Canchided.) 

(2) BetlMBient of |da«der: ■ 

(a) Where the pleader for the defendant Rays, on the date df hearing, that he 
has no instraotions and retlfes from the case and a judgment foUowH, 

V such judgment is an ex ixurte judgment. 20 A. 195. 

(5| Compare 2 A. ti7a=5 l.A. 238 (P.C.), which decided that, for purposes of an 
ujlpea], under the old Civil Procedure Code of 18S9, an ex ^orte judg¬ 
ment meant a judgment against a defendant, who did not appear at 
^ all but not to one against a defendant, who oiiuo appeared but did not 

appear on the (Lay to which the suit was adjourned for hearing. 

^ Ic) Compare, also, 18 A. 241, which decides that the appearance of a pleader on 
r the date of hearing with a power, not jEmin the defendant but from a 

tliird person on Imhalf oi the defendant, was nut an appearanoo of 
the defeudaut and, consequuntly, a^ judgment that followed 'was a 
judgment ex parte. 


Appeapaivm of party for applying for adjournment:— 

Where, on the day of the lieariug, the party appears in person but only for the 
purpose of asking for an adjournment and a judgment follows, the 
adjournment Iwing refused, the judgment is not an ex jmrie judgment. 
23 U. 414. 

But, the case will bodilToront Uapleatler appears for the defendant to askfot on 
adjournment and, the adjournment being refused, he retires. In such a 
case, the judgmcubwill bo an ex parfe judgment, because the functions 
of the pleader cease when the adjournment is refused. Ibid and 8 
C.W.N. (521. » 


bijk 


( 4 ) Compliance with S. 17 of Act IX of 18B7 (Pro. S. C. Conrtc): - 

Where a defendant applied for the sotting aside of an ex parte decree witi 

time but furnished the security required, under S. 17 of Act IX of 1887i 
a little later hut also within the time mentioned in this article, it 'Was 
held that the application Bubstantially.complied with the requirement 
of the law laid down in 8. irof Act IX of 1887. 32 C. 839aI C.L.Ji 
*43. 


A. BxKUtIng any process tot enforcing th^Jadgmeat .' 

<l) Executioii of any process: - . . • 

The words-mean execution of the fir^ prooe^ in execution. 8 B.H.C.A.C. 

' " 44; 26W.B.99; 7 W.B.876 ;4^W.N.322. e 

v2) Bxeoation of process agaiast a ea-defendaffi'-- 

The_caimot give a starting ^int for limttation as against another defendant, 

the object of the article being that the defendant applying %o set aside 
an ex parte ^ree should bo made aware of the execution of therdeosee 
against him. Bom. P.9. (1888), 56, cited in Bivas’slamitatio!nat,p. 264.* 

* 

(3) Me speeialBOtioe necessary I - ^ 

- Xt is not necessary for the starting of limitation that the defenda^^pplicaut 
' ehould have a speoial notice personally regarding edccutien # propass. 
f He CPfoe witiun thirty days of exeoutionoot a pcodess enXon* 
ing judgment whether he has notice or not. 18 W.B. 486. • 



.Art. IM] Act XY of 1877 (inbiak -.3^49'' 

2,—* Executing nay pnew tor enierelng 

(4) Gem of ottejBluBiuit ond m1«i— • ' t. ■...>• ^ ik... 

In oases of attachment uid sole in exeention, the dftto«f the attoeh'ment -ja^il^ 
starting point for puf^nses of this artidek 8C. 966 A, Siim' 

5 AJW.N. 73 ; 9 W.B. aa6«B.L.B. 8«^ Voi. 047. 8 

(5) Prooeu for onlbnlng JodgttMnt t— , * • 

In the case of a property advertised for sale, the process for enfotuing^, 
judgment was held not to be exeented until ' the nrooeedii^is in 
execution’were brought to a eloee by soleAf the pfoi^y attoefaed. 

7 W.B. 198. . - ^ 


(6) ProeoMforeaforeing, meanliigefi— * 

The vrorAi—^mean actual process by arrest or attachment in execution of the 
person or property of the'debtor. Notice of extetttion of deoreo is not 
sufficient. 3 C. 123. 

V * 

But see 110 P.L.B. 1905, which decides that a notice under S! 248 of the 
Civil Ffooeduro Code, if duly served, will be such a process. 


(7) Order revokinf eertifloate—lervioe of injunotion 

In the case of an exjiarte order revoking a certificate granted under Act XL of 
1858, tho service of an order or injunction directing the grantee of the 
certificate to doliver the properties of the mintw to the now guardian 
was held to be the starting point. C A. 144 s: 4 A^W.N. 1. 


(8) Proceeding of a Commiulonor—Piartltion suit t— 

The appointment of a Commissioner or an Amin to allot properties to piirtios in 
a partition-suit is not the issuing of a process in execution nor proceed¬ 
ings of such an olj^cer the execution of any process so as to give a start 
for lin^tatioi^nnder this article. 20 A. 811. 

• 

(9) Enforcement of prooew must bo legal:« 


The provisions of the article ought to be strictly construed. It must he clearly 
fd|hd that’thens was a logoi and valid enforctnnent of process. An 
omission, thetilpre, to put up a copy of the order of attachment on a 
oonspionoatEilN^ f<ho property was hold to Iw a fatal de^fc vittating 
an attaohrabgt ai^ that the date of the attaohment could not give, a 
start for limitatim under the article. 5 P.B. 1807. * ' 


f m. 


(Old lAv>. 


%.jixeiM|tlBCproeo«it-- ' i < 

The words—meant execution of process against tm ffonon or property ^f tiie de¬ 
fendant, and not proeoss only as^inst the pMsoih 6 W.B. Slis. 51; 15 

» W.B. 210;26W.B. 72. J • 

^ -f ^ 

». . \ 

^ ObJ6ot^p■•T^■ioa^- 

■<' * '-As'to the objiDtiof a. 119 of the old Civil Procedure Code (TBl of 1850)1^ secT*? v 

. W.R. 87*. ‘ 



■Xi 




Act of 18W. (inDUs LtMiTAiadK Aogf). iil . 


iii5.«jDW4er the Co^ df vil “f^My days (*). date of the dispos- 
.j^rooedure,*by a nerson seasioo.* 


ft 

jfl.. 


Bison 

disj^sessed im- 

ttovesble property, and 
. ou^nting the right of the 
decree-holder or p u r- 
chaaerat a sale in execa- 

, f 

iion of a decree to be pat 
into possession. 


(Old Abts). 

[Act IX of 1B7I. »ri>. 1$8 :—Cola. S’and 8, afuue as above.. Col. 1.—(Tnder tbe 
Cede of Civil Procednre, by a person dispoasiesserl of immoveable 
property anil rlisputing the right of the dectee-holder to be put 
* iti-paaseaaion. 

Aet XIV of 1859.—No correaimnding provtsunk] 

* 

(Notes) 

• » » 

Scope of article. 

(1) Case ef Jadginettt.4ebtor 

(a) The artielo inoludea alAOithe onao of a diapoHsoBHed judgment^debtor diaput- 

iiig^the right of tho docreo>holder to be put in poaaeaaion. 31 M. 494 « 
8 M.L.J. 75; 1 M.L.J. 43; G O.C. 44. 

(b) An application by a judgment-debtor, more .than thirty days after diapoaaea- 

aion by the auction-purchoaiHr, to set aside the sale, by a summary order, 
is barred under thia article. 7 G. 91 *9 G.L.B. 63. 


/.—* DtsptMseaaed.* ' 

(1) BffeetidBymbidical pmbossIob:— . 

(a) Symbolical poaaeaaion does not amount.'to dkpoaseaaion within tbe meaning 
of a. 3S5 of the Civil Prooeduro Code. 30 C. 710. 

lb) See 37 M.%8 (at pp. 369 and 370),No. 14 (/) under the heading * 1.- -Pm- 
' ' - ' eeMloo/ at p. 1057, supra. 

(c) The ddivery of formal poaseetdon will be a aufilcient cause of actidn as agaipat 
a party to tbe BOtf continuing in poaa^guon after such delivery and ' 
, such cause of aotaon oon he enforoad by a separate aoit. IIG. 96. 

(3) XiMtimi-ptin>h«s«» ohWnli^ VnnboUcal possM8ihB-~]te£iilar 

, ' Where an anotion-piuchaaer fitilb obtained aymbolioa] poaaeaaion au^, aithsir. 

quentiy, a momentary and partial poaaeaaion only of oertaintphare 
9: ' house punhiwd by him* a suit by him for a deelhratibn of bis- rjighC 

'and for partition of the hoiw brought more than 13 years after his 
' itc;|ohiiBe'was barred by luaitation. 5 C. 331. 
i. ■ y . 

, (S) lWif(fa^iiiiriss--iBsgaUr salt fw mtorattwn— • 

' • ‘ S'- 4 t ' ' 

'person diapoaaeaaed under a certificate may bring a nsipriar. suit, for zeato- 
ration to poaaasftpn within 13 yoaia of the dispoBsessiou without 
T .;,seekiT^ the aid of the seettaba relating to ex^tion. 7 W.B. 853 
* ,{»A); W.B. Gap. yol. p. 61. . . 



Art Iftk} Jlot XT of 1677 

t,—* Dispone»8i4* VC* 

(b) K Miit bj tk diapoueiued penen, wboM a; 
of Civil Piooedure, is rgjectod. 


U6i 

J. V i 


under fl. 888 of Uu (§8le 
^ a suit for poiMeaiuoir d^oee 

than one year from the of the ot^l^iN^ting the petitio^^ 811^ 83. 



(4) luetien-parehaieF'i ault far poweesioB ^ ‘ < 

An auction-purohaHor may, within 13 yearn, eue for posscesion without 
resorting to tho procedure in the seotione relating to exeoutidn, 10 M. # 
63; 14 0. C44. '-'• 


2.—‘ Thirty daym .' 

GomiMBeement of time: - 

The day on which tlie djspoHseHsiou took ^aoo should be exolcdcd from calcu¬ 
lation. 3 B. 678. , 

166.—To set aside a sale in The date of Uie sale^^^- 

execution of a decree, 
on the ground of irregu¬ 
larity in publishing or 
conducting the sale, or 
on the ground that the 
decree-holder purchased 
without the permission '* 
of the Court. 


(Old Aotii). 

[Act TX of 1871, orj^ 159CoL 1. To ect aside a sale in execution of a 
decree on the ground of irregularity in publishing or conducting 
the sa'e. • 

Gois 3 and 8.—Same as those in article 166 oJ«the present Act. 

Act 2Cl F of 1859 :—JVo cori»spondtnp prevision ]. 

(Notas) 

» Scope o'fflrtfcle. 

^1) AppUeatlen on ground otlm than Imguiarltar sad dfaai of peonlldta >— 

The article is inapplicable to an appSioation oc^gnmnds fraud, fto.) other 
than irregularity in publishing or oondusting aide or omission ti> 
. ‘s i ^ obtain permisnion to bid. 9 S. 468. 

(S..i|»a8«i nndov B. 81BA, G.P. Cadet- -r ■ ^ ■ 

(a) "It has been.held in Calcutta.... j,'. that s; 810A (of tfae C.P. 
Code) is retrostieotive in its operation, in^ for as Uaaay affect decree- 
elders who obtained lAieir decrees before Act V< of 1904 came into 

operation"-Mitra on Limitatioa atp. 1094, cifuiySSC. 797 

tP;B.)&18M. 477. 

■ (b) An applio^l^ion for setting aside a side under s. 810 A (C.B.C.) onghtto hi 
it^’inade within thirty days bom the actual sale. It would not be wffhii) 
tiine, if presented thikty days bom the date of a first appellate 
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4at XIT of 1IT7 (INDIAN LIMITATION ACl).. [El%» 1^9 
Scope. ,pf «rtlcle.-“«7ott«»i«!d.) 

# 

Court’s order roversing an order setting aside the ssJe or of the second 
appellate Coort confirming .such order of Uie lowcjt appellate Court. 
20C. e!16B6G.^.N. 776. ' , • 

(1) Separate nit, inidntelnabiUty of—Fvandt-- 

(а) a separate suit for sotting aside a sole on the ground' of fraud in execution' 

prooeediugs will bo barrod under s. 244, Civil Procedure Code; even 
when tho purchaser is a third party (t.s., a stronger to the suit); an 
epplicntion maybe made under s. 244. 26 C. 82 G>b 3 C.W.N. 399; 
3 C.W.N. 691: 6 C.'W.N, 289 [/oihMCTMfli 19 C. 088= 19 I. A. 166 (P.C.)] 

(б) But one on the ground that the decree itself was obtained by fraud will lie. 

26 C. 826’!f.3 C,W,N. 399. 

(c) A separate suit will not lie to set, aside a sale on the gxpuhfi of the judgment- 

debtor’s being kept in ignorance of the exeoution-proceedings by tho 
fraud of.the dooieo-Kolder. -9 B. 468. 

(d) A separate suit will not lie on the ground of fraud, when oirpumstances 

affecting the validity of the sale have been bibught about by the fraud 
of one of the parties to the suit and give rise to a question, between tho 
parties, coming within S. 244 of the Civil Procedure Code, apart from 
the question of fraud. 17 C. 769 (F.B.) approving 11- C. 876; 6 B. 148; 
5 M. 217; 9 B. 468 and disa^nlinj fnm 14 C. 679 (in ^rt). 

■- 

(2) Benamea purohfsai- -Billt and applieatlena i— 

(а) In oase-of htnamee purehases, s. 244 will nc^ bar a separate euit on that 

ground. A separate suit will* lie to set aside the sale. 17 G. 769 (F.B.) 

(б) An application may bo made by the judgment-debtor, under s. 344, for 

cancellation of the sale on the ground that tho decree-holder purchased 
benfotue, in the imme of a stranger. Su 9 h an appUoation will be govern¬ 
ed by art. 178, and not by this article. 5 C.W.N. 265. , 

(3) JlppUeatlon uj^dev 8. SM i— 

An --' on the |pround of fraud, for setting aside a sale, is governed by art. 178, 
and notliy this article. 2 C.W.N. 691. Compare 5 C.W.N. 266. 

(Sa) ApplteaUan aftar eonflnnailoa—Fraud . * 

, An application may be made, nndet jt. 244, C.I^Oode, eyon after confip^rion 
of sale, for sotting it aside pn the ground of fraud. 80 U. 143=7 C.W.N. 
306. • 

(86) Api^katloBonfronnd of jba^d^ - a 

Hie period cd Umitatian for an application by a judgment-debtor to set dsi'de a 
sale on the ground of fraud will bo computed -from -the time when the 
fraud first heoame known to him and it is immaterial that the sale 
WMooofinned. 17 C. 769 (F.B). * 

14) T«Uial«|~ 

* A jude held in oonteavmition of s. 280, C.P. Code, 'j|L<^) wij^iin the thirty 
4«y8 of the notifloatipn of the ^ is vjoid. i;i,4 A.W JJ. 116. 
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Irt. Ifli] Hot XY of 1877 (indiak uiiiTAtrioM act). 

Scope of article.-'-(C^one2it4«a.) 

(5) Beooad appeals— ' ' 

When a jodgmont-debtot applies fpc netting asidh a sale against the docroe-holdor 
* and the purohasor, even whete such tfiiud party is a stmngw, and the 

application is rejected, an appeal and a second appeal will lie, the 
order being one under s. 944, Civil Proeedoro Code. 26 C 539 
c!w.N. 403. 


J.-* Thirty 4ays,* 

(1) ApplIeatfSai under i. Sll, C.P. Cede i- - 

See cases No. 1 ib and e), under 4he he&ing "2ir-]|ake an applioatlen," at 
p. 016, supra. 

(3) Lata JotaUlar 8t anetlen-pu^aiar 

The joinder of an auction-puroliaser as a party to an application after the 
period piesoribed by this article will be a bar to the maiVitainability of 
the applicabiiAi. 11 A.W.N. 121. 

(3) Appliaation after time- Fraud 

An application, under s. Sll of the Civil Procedure Code, to sot aside a sale 
cannot bo mode after the expiry of the thirty days of such sale and 
after snoh sale has been, confirmed, even though it bo alleged that the 
sale was fraudulently kept from the knowledge of the applicant until 
after such confirmation. 14 C. 679. 

(4) Appliaatlen under a. m* C. P. Gode^— 

(а) An application to set aside the salo, under S. 294, C. P. C., must bo made 

within thirty days from the date of tlie sale under this article. 13 
M. L. J. 281. 

(б) An objoctieu that a purchase by dscxee-holdot was invalid on the ground of 

omission to obtain penuissioh to bid cannot be made by a separate 
suit, at any rate when an application based on the same ground would 
havo been boned by this article. 11 B. 588. • 

2.—* Tt€ dm^ ot the Bmie.* 

AppUentien after eenflnaatlen of eale t— 

An application may bi mode even after confirmation of sale, if, within the 
time allowed for putting the objections forward, the dhe is confirmed 
by the precipitate action of the Court^9 A. 411. 

(2) GraArmation of eala- -Bepaiate euit• 

iPsale ought not to be confirmed within the thirty days mentioned in this ertiole. 
An objection to sale on the ground ij|^t the property sold wee not 
attaobaUe may be pnt forward by means of a Mparate suit, and not by 
means of on application under s. 811.19 P. B« 18^. See also 61 P, R. 

1887. 

a 

(8) Oenflmatlen pending applleatlea:— 

The oonfiimf^ion of a sale pending an application, nuder s. 244, C. P. Cede, ie 
.no bar to the maintenance of the i^lication even when tiie purchase, 
is a stranger. 6 C. W. N. 288. 
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Act XF ot 1«77 <XK9MK Z^rWITAVlON 

2.- -*Th§ dMt0 oi juUam’—‘iCotfeluded.) 


<4) JLppUsfttiMi OB BilAori beliBlf 

If an — ■’■ ■b e diamisBcd on the ground that it was praaented by a pe^n not legally 
authprised, applieation*.|]Mty be repeated daring tbe minoiity of 
* the applicant by another gnatuou duly authorised, even beyond the 
lieriod of limitation prescribed by this article. 9 A. 111. 


^167.—Complaining of resist- 
ance or obstruction , 
to delivery of posses¬ 
sion of immoveaUla 
property decreed or 
sold in execution of a 
decree or 'of disposses- 
siopt') in the delivery 
of possession to the 
decreehol'der or the 
purchaser of such pro¬ 
perty. 


Thirty days. The date of the 
resistance, o b - 
struotion, or iis- 
. possession*^). 


f. (Old Acts). 

t • 

[Act IX of 1671, Art. 160:'—Col. 1.—^^omplaioiiig of resistance ur obstruction 
td delivery of iiosseGsion of iuiuioreablo property sold in execu¬ 
tion of a decree, or of dispossession in the delivery pf poesession 
to tbe purchaser of such property. 

Cols. 2 and 8.—Same as above. 


Act XIV of J859.—No Dorreaiiondinj provUiion.} 

I 

(Notei) • * 

^ Scope of article. 

<l) OlMtraefetenlqrin^neBt-dehtorc-- 

. The article is not confined in its oiieration*'.'only to third parties. It is 
ocmprehonsivB enough to iuclude applications by judgment-debtors 
also. 1 M.L.J. 49. . . a 


c 

<2)> Ap^ievtioB under s. 818, <>• P> Code t— 

An applicationt under ^vil Procedure Code, a,.j 818 (and not one under s. 838 
complaining of resistance to powsRiog), by the pnichaser at a ConTt- 
sole praying for delivefy of possemion of the pnopetty pnrehased, is 
governed by art. 179 and not by this article.. 18 M. 504. e 

(8) Suit by auMlea-paniliaMi for penewlon i— 

' An auBtioa^pntchaser may bring a snit for possession if he con show that be 
attempted to obtiun poesession in execution-proceedings and that 
such attempt was unsocoesshil. He is not oonfinejftolely by way of 
. ' ' proceedings in execution. 13 C. 169. 

See 1^ C- 644, whioh decides, that the auction-purchaser may either bring a 
euit for possessfocLer may app^ therefor in thefxeeution department, 
' ^ two ramedioB being coneurrent. 



1156 


. Art. IffJ Act XY ot 1Y77 (induk i.iiiiT«sn<slii.>AOT][. 

Scope of article.— 

« A . ‘ * % 

(4) Ajiplieatlea by minor:— 

Wlhexe pMperty was puhshoaed in a Oonri>aale on behalf of a minor and no 
» step ,was taken on his'liehalf to remove the'obstmetion caused to 

dellvdy of possession thenectf, an 'application for possemon, if not 
made *^tbin SO days after the minor had attained his majority, will 
lit barred. 11 B. 473. * 

j.-—‘DJspMMcaMioa.* 

(1) Blhet of ajuboUeal poueuioa 

(a) Symbolical posa^iou does t^dt'aih'otnt to dispossession as contemplated by 
H. 385, C. P. Code. 80 0: 710. 

(5) Symbolical possession such as may bo given by sticking u bamboo into thu 
" fitound, in cades in whicli actual'possessiQU might have been obtain«>d, 

, cannot save limitation. *5 G. 831. 

(«) As between the jndgmeut-dobtoc and the dcciec*holder or punhauer, if the 
delivery of the symbolical possession was to 'the knowloSge of the judg¬ 
ment-debtor or his agents or officials and in spite of their objections, it 
will bo as effectual as actual possession and will amount to disposses¬ 
sion of the judgment-debtor. 27 M. 2Cli. 

(d) Tho poRKossion of a judgment-dobtor, who continues in occupation in spite of 
delivery of symbolical xxissession to the auction-parchascr is i^dverse t 
such adverse possession, ii cotttinnod for more than 12 years, will bar 
the auotion-purchaser. Tho possession of the judgment-debtor may be 
tacked on to that of a purchaser from him. 18 I^. 37. 


2.-~*Tbt date oftbe mslatance, obatructioa, ite .' 


(1) Second apj^eatien by obstmetad pnrohMcr 

The only remedy of an obstructed purchaser, who docs not complain within 30 
days of the Abstraction, is by a regular suit. He cannot maintain a 
* second applioatkai fm; mmov^ of the obstruction. 5. C. ,331. 

(2) Second npplfenyoa—B^nntta ■atb^- ^ 

(a) An obstructed auotion-purohaser must complain within 80 days. If, wHh- 

out doing HO irithin the tii^ limited by tliis article, he puts in a second 
application for possession under s. 316 of the Civil Procedure Code, hie 
application would bo bonod; but there is no bar to hia bringing a 
separate suit. Per Aikmun, 3 (Knox, J, dubilante), 26A. 365«l^..Ii.7. 
B6-iA.W.N.* (1904), 4G (following 11 B. IS 

M. 504 and M A. 238b r .. 

(b) The direction, in 0 ^ 828 , C. F. Code, to oolkphiin within ^ time limited is 

imperative, imperative m tfa%sen8eof prohibiting' the adoption^ of jno- 
oeduie provided in s. 328, C.P. Code, bey^ thepe^ provided in the 
section and in this article, if the oomp1aii:^t had ^owed .thp special 
period to dapw, 7 A. 79 (atp.01). • - ■.‘- 


* 


(S) Beparate entt by obetFootod deeree-beld8e^- 

(a) It ft not obligatory on an ohetrao^d decree-holder to. porsne his remedy 

only unders. 828, C, P. OodeL ^ may bnng^ separate suit complain^ 
ing of the obstruction and seeking posHcssioD. 8 B. 6tXi. 

(b) See aleoftl B. IffO, 168, quoted Igr 'Mitca cm Limitation, at top of p. 

But see next case. 
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Act XV of 1877 (isDiAK LiSaTATws ACT). [Art. 168 

‘ The date of the resiataace, obsttvctioa, Ac.*—{Cimeluded.) 

(4) Beaond obitruction, oomplaiiit agalMt- 

(а) Whero no complaiut having been made against a first obstruction, a second 
• application for posscsNon was mado and the applicant was again* ob¬ 
structed, and he complained within time os regards the second ob- 
stviction, his application was held to bo in time, g M. 113. 

(б) Whero a certain person obstinctod delivery of possession on bchaU of an¬ 

other without filing a Vdkala/nntiuth and when a second application for 
possession was made and possession attempted, the same person 
obstructed again and filed r(i/cAffi/AA»raft^'‘'ea(bohal{ of the person, who 
was instrumental in making the objection, ft'iM first'olwtruction ought 
nut to be taken as the starting point of limitation. 11 A.W.N. 181. 

168.—For re-admission of an ThJjir days tab The t^te of the dis- 
appeal dwinissod for ‘ missal, 

want of prosecution^'^- 

(Old Acts). » 

[Act TX of IBTl, Art. 161:—Same as above. 

Act XIV of 18SU. —No eorreaiionditiji jproeistou.] 

(Notes) 

e 

Scope of article. 

(1) SinnlHMl of appeal—8.851, C.P. Code: - 

This article is inapplicable to an ai»plioation for to-admission of an appeal sot 
down for hearing under s. 551 of tho C. P. Code and dismissed on tho 
date fixed for suen hearing owing to tho alisouce of appellant's pleader 
70 P. 8.1882. 

C 

(2) AppUeatloa tmder Sulai of Caloatta Hlfh Court t 

All application for ro-odmisaion of an appeal dismissed for default in putting in 
oSsts of preparation of Pkvpcr-book is not an application under s. 558, 
C.P.C.> hut one under the Rules of the Calcutta High Court and as 
such is not governed by thia article. 23 C. 8.%: cempare 24 C. 360 
(FJB.)-1C •W.N. 21, which ooerrules 23 C.' 839 on another point. 

^ ^ I.—* DIsmiased tor want of pmaecvflojt.' 

Diunisial of appeal i— 

An appeal cannot be tomiBBod lor defimlt, whero a ploadot appears for tho appellant 

and prays for an adjoamnumt, and which lieing nfosed, says (without 
retirbng from the cose) that he is unable to proceed with the appetfl 
26 M. 2(J7. 

2.--*Thirty dmya,* 

: Tbe order of diamiaml of an appeid for defkult would become flfial on the expiry, 
without an application tor a ro-admlssion, of the thirty days provided 
2.^** article., If, on an application made afto the expiry of the 
sV. • . ' thirty days, the appeal is ro.admitted and heard, all proce^ngs bom, 

i“chidiug, the re-odmissioa would be invalid. 44 P.B. 1882. 
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JLpks. 189i 170J Act X¥ of 1877 (isdiak umitatiov act). 

—* Thirty dmya** — ifionelud^,) 

(O) ExtanaioB of time—Gonrt'o diicretion:-- 

A Court lias no ^wer to extend Abe timo' alloWed by this article for uniking an 
appliiMtion under s. 568, C.P.O., fra re-admission of •an appeal 
di^issed for default under s. 56G and cannot consider tbe propriety 
o( tbe order of dismissal. 10 A.W.N. 19G and 9 ^.W.N. 161. 


169.~Por a re>bearing of aa 
apjgieal beard ex parte 
in the absence of- the 
respondent. 


Thirty daym 


The date of the de>^ 
cree in appeal. 


a (Old Aota). 

[Wn coireiiiondiwj provision in either of the tiro earlier .-Icf*.]. 

(Notes) * 

• . I.—‘ Thirty detya .' 

(1) Be-preMntotioa of dafeetlTe application:- -- 

A defective application presented witliin titirty days but returned for amend¬ 
ment and re-proseuted after tbo expiry of tlie SO dii>’s held to be pre¬ 
sented within timo for purposes of this article, 5 C.\V.N. 81C. 

e 

(2) Extoaaion of time—Discretion of Court:— , 

The Court has no power to extend the time proscribed by this article. CC P.R.. 
1883. 


170.—-For leave to appeal Thirty dmys^u. 
as a pauppr. • 


The date of the decree 
appealed against. 


(on Aota). 

[Act IX of 1B71, Art. 162:—Cols. 1 and 8, same aa above, (.’of. 2.—Ninety daj's.. 
Act XIV of 18S9: —A’o corresponding provision.'] 

• (Notes) 

a 5cope of article. 

(I) Applleation to Jndlelal Gommliilonor:— * 

The limitation for on application to the J^icial Commissionet for leave to^ 

• appeal, as a pauper, is 30 daps, from the date of thd judgment appealed 
■Sf • against under this article. (1873-83), 149. 

(3) AnlleabUity of B. 8 of th« let:-- • . * 

(a) The provisions of s. 5 are not applicable to applications undra this article. 

13 A. 79-(F.B.)-10 A.W.N. 36 and 1 A, W.N, 186. 

(b) l>3ay in the disposal of on applioation under this article would be a 

sufficient oause ' within the meaning of s. 6 of the Act. Per Candy, 
j, in 33 B. 849. 

• w 

(e) An application for leave to appeal in forma pauperis is not included in th. 
term ‘ appeal ’ in a 6 of the Act. 90 C. 790. 
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Act XY of ift77 (IKDU.N’ -raKiTAT^oK ACf). [Aft. %% 

jkoiw of artldf 

•<9) DiaeNtloii to extud tlBtoh-- 

Tb« Ooort liM no diBore,tion to extend thetime,pxescribed by article. 
^ 82 r.fi. 1S79 (cited in Bivax'a Ijjzaitaticai, at p. SW). * 

•<4) Gonrt’i dlMNtloa tp dt^aiit time for oppealj— * 

Where an application for leave to appeal in/orH 2 a paujieru ia rejected, the 

^ Court may allow the appeal memorandum to be stamped as an > erii' 

nary appeal within the time to be fixed and the appeal would be in 
time even though more than the toirty da^s mentioned in this 
article. 33 B. 649. ^ 

J.—‘nirty daya.* 

<i) ipplleatlon proMntod after fhirtj doper- • 

* « 

Where on a memo of appeal being hold insufficiently stamped, an appellant 
• obtained permission to appeal in fonua pauperis, the appeal was held 
barred by limitation,' the application for leave to appeal in forma 
pauperis having bean presented beyond the thirty days allowed by this 
art. and art. 176 not applying to the case. 19 B. 48. 

(tS) Oelaiy In obtaining oopiMt— 

(a) For purposes of this articlo and a. 12 of the Act, the important date is not 
the date when the copy is delivered but the day on which it is ready 
for delivery, where the party has notice of the ‘ ready ’ date. 13 A. 
79«10A.W.N. 85. 

t5) Where, in the ease of an applicotiou for leare to appeal as a pauper, an 
application for copy is dismissed on the ground of delay in furnishing 
stamps and another application for restoration of the dismissed appli¬ 
cation is admitted, the delay in the grant of copies majr be counted 
in-favour of the appellant, under s. IS the Act. 16 M. 974. 

( 0 ) No indulgenoe as to delay similar to that iifithe case of appeals and appli* 
oatious for review eaq-be granted in the case of applications, under 
this article. 3 SI. 2S0. 

(f) As to the time to be deducted under s. 13 of the Act,' see Nos. 8 and 5 (<*) at 
p. 69^, supra. 

171.—Under Bectiob 371 of Sixty dayk,^ The date of tlte 
. Cojjo of Civil Proce- • order for abate- 

' dure, [or under that ■ - ment or dismissal, 

section and section 562 
of the same Code, for* 

, an order to set aside an 
order for abateftient 
or disajissal.'] 

(Old Irtsw). - , ' 

I article corresponds to Art. 171 C, introduced hyAot.XIX of 1879, 

' * k : vrlt^n hraoketoin the presmit dHiele («Ide eft. 171) 

' i. "" having been Ipfcbduced Act TIZ of IfiW. 
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i&rt. i'flj . Aot XV oi iVn (INDIAN jLixmitiOM: aqt). 

(Old Iaw).—(C oticlcK^} 

. Art. 171C ran as follows :-~-Under sectioD 871 of ISra mino code, fur an Order 
to set aside an order for abatement or dwmiesal.'-bixty days.— 

* . The ilato.of the oi-deV for abatement or dismissal. ^ 

It will be seen that before Aot 'Vll of 1688, the article read 
if it was aiqnlicable only to suits and not tp appeals. 

(2) There Were conflicting; deoisiont, before Aot VII of 1888, ns to 
whether the article as it then stood ^as appliooble to appeals. • 
(8) Such decii.ions, which have been rendered unnecessary by article 
)71 as it stands at present, are oumted, to avoid contusion. 

• , 
(Notes) 

• . Scope of article. 

(1) Revival of sult:-- 

If n sole plaintiff dies and his legal representative does not come in within 60 
days, the suit will abate. But this does- not prevent the Court from rovi- 
ving the suit, on the application of the legal represoututivo of the . 
deceased within three years, if the latter explains the cause of the 
delay. 5 C. 139-1 C.L.B. 374. 

<2) ApplIoatUms not foiling nndw B. 878, C. P. Godei— 

{ay The artiolo will be inapplicable to an axiplioation under s. S72, C.F.C. 
Snob an application wiU be governed by art. 178. 8 C. 637 t844)-10 
C.L.B. 419; see also 13 C.L.B. 431. 

(b) Coinpara-6 C. 430 and 8 G.Vt.N. 756, which hold that, as regards an applica¬ 

tion in a ponding suit, the right to apply is one that acorues de die 
in diem, and that where the defendant in a partition-suit, in which no 
final decree is passed, dies, an application by the plaintiff fur ravival 
of the suit and for continuation of proceedings against the deceased 
lepresentatigcs will nob be barred even though it is put in beyond three 
years from the death df the deceased. 

(c) Compare, also, 5 C. 73G, where it was held that, where the representatives of 

a deceased plaintiff, in a suit in which the defendant also was dead, put 
in a fresh suit os supplemental to the one inetitated by the original 
plaintiff (since deceased), such fresh suit might be treated os an 
• application under s. 873; C.P.Code, whidi could not be bari^ hf'Aby 
length of time. 

* ♦ • 

I.—' 7o Met aaUe mu ordmrtor abmtmmmut.^ 

» 

<1) Rffeet of doath after Judgmont:— ^ 

in those cases in which an action woUlAabate upon the death of the plaintiff 
before judgment, itwouldnot abateiffl|ihl judgment had been obtained 
before the death of the plaintiff; in tft latter elasa of eases, the benefit ^ 
of the judgment would go to legal rep rasen tatiyy of tiie deceased. 
9A. 181(F.B.) * 

(3) Reoree obtilnad on supposition that defoadont was tdivoi— 

Where the sole defendant to a suit dies before decree, a decree obtained against 
hiAon the supposition that he was alive is incapable of being ezi^^. 

8 CsL.B. 198. 
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Act XY of 1677 (iNBiAN LIMITATiON aut). [Arts. 172,178 

/.—* To set Mide miv order toe Aaiemeat. *— (Concluded). 

iS) Ovdar abating suit'and setting aside abatement*.— 

Soe 9 B. ‘275, which decided that, notwithstanding s. 3C5 of the Civil Proceduto 
Code and notwithstanding the Limitation Act, it woe competent f8r a 
Judge in Chambers to revive a suit by making an order for abatement 
under s. 8GG of the Code couplod with an order under s. 871 setting 
osi&o tho order for abatement. Cf. 0 G.W.N. 869. ' 

172.—By a purchaser at an Sixty daya. The date of the sa e. 

execution*sale to set 
aside the sale on the' 
ground that the per¬ 
son whose interest 
in the property pur¬ 
ported to be sold had 
no saleable i.itereBt 
therein. 

(Old Acts). 

corresponding proaiaiim in either of the old Acts.] 

‘(Notes) 

c 

Scope of article. 

(1) A sale confirmed before the sixty Hays provided tor oonfirmation of sale is 
not inoperative on that account. 7 M. 513. 

(8) A purchaser at a Court-sole can maintain a suit against the decree-holder 
for refund of the purchase-money on the ground that the sale passed 
no interest in tbe property. 13 G. P. L. B. 49. 

(3) A purchaser at a sale in execution may resist the confirmation of the sale 
u^dor s. 813, C. P. Code, and he may apply for refund of purchase- 
money, even after oonfirmation, on the ground that the Court-sale 
passed'mo interest in the property sold. 8 M. 99. 

178.—Forareviewof judgraent*^^ Niaety days. TOiedateof the decr^ 
except in the cases , ov order. 

'' provided for by No. 

KiOA and No. 166. 

(OldTAoti). 

■ [^0 eotrer^an^ig proaisim in either of the old Acts.] 

. (Notes) 

Seopo of artlde, 

(I) Eniev'ot I. 0. Judgoi^t:— 

* Where the aironmstanoes of a small cause suit under Actsi of 1865 were such 
' M to admit of a review and. not of a new trial, held, an application for 
review was governed by this article. 10 G. 397. 
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Art. 178A] Aot XY of 1877 (ikdiak LZumTjtotr act).. 

Scope of article.— 

(2) Neeenlty for copy of Deere* or Jodgnmat:— 

An application ,for review need not bo accompanied by a cpj^ of the decree, 

* Older or judgment sought tp be reviewed. 17 A. S18. 

• I,—‘A review ot Judgment, ' , 

Second applieatlon for review:— ^ 

A second application for review presented after the period of limitation pre- 
• scribed by this article will bo barred and the time occupied by the first 
application cannot bo deducted in favour of the applicant. 4 Bom. 
L.R. 121. 

173A.—For fhe issue of a notice ^ Ninety days. When the payment 
under section 268 of or adjustment is 

the same Code to made. * 

show cfbuse why the 
payment or adjust¬ 
ment therein mention¬ 
ed should not be re¬ 
corded as certified. 

(014 AoU). 

[Art. 161 of the then existing Act iTub modified by s. 108 of Act XII of 1870 
as follows:— 

161.—For the issue of a notice unde- a. 258 of the sutnc Code to show cause 
why the jmyiueut or adjustment therein mentioned should not 
be recorded as oertified.—Twenty days—When the payment 
or adjustment is nftde. 

This article (161) was transposed by s. 66 (1) of Aol VII of 1888 and 
became art. 17S A, 'Twenty days' in the Aot XII of 1879, 
being modified into ' Ninety days.‘J 

(Notes) 

Scope of article. 

(1) Deere* for land:— * 

A decree for delivery of land not boiiiS governed by s, 258 of the Cods of Civil 
• Procedure, this article does not apply to applications to record such 

delivery of land ont of Court. 22 M. 1^«8 H.L.7. 175. o 

But see 6 G. 786, which holds that this article and s. 258 of the Code of Civil 
Procedure relate to the jud^ont or payment in^he case of any kind 
« of decree and not merely to matters of monoy.decreeB. 

(2) Deeree-hoUer’s report *rae motn':-^ 

This artiole*fhas no application to oases where tiie decree-holder takes 
to report satisfaction suo .6 A.W.N. 115. 
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Aflt XT of 1877 (nroMtr laifitA^itOK fjuint. 


Scop* of ortk!fo</H^^^<<^‘’) 

(8) Poyniat ia ponoi^t of on oimiiOtloMMi i^Noaiiit't— ' 

Whoro thd payment moght to be oetl^fied hOiA been mode m pimnanoe of nn 
^ agroemant, whioh bas not been aanctioued by tho Coaiti, thu article 
would not apply. 1 Ikl.L.J. 8S2. 

(4) PaymoBt befors order obiOlate:— 

^ Tho nrticlo does not apply to tho oaae of any paymont towards a mortgage- 

docioo before an order abeolnte ia passed. 8 C,W.N. 102. 

(5) Payment by pnrebaior of property eovered morigeje^eorut— 

This artiolo does not govern an application by a '^private porohaaer of a 
mortgaged property ander a decree sotting forth an agreement with 
tho, deOrep-holder out .of Ck>urt and an adjustment of tho decree in 
pursuance of it. 24 M. 413. . 

(6) Court's peprer to enquire lute question of payment—Mortgage-decree i - 

Tho Court may go idlo tho question of paymont towards a mortgogc-decreo in 
an application under s. 87 of the Transfer oi Property Act. 16 C.P. 
L.B. 111. 

t ' ' 

(7) For wbat puiposas nneertlfled paymeati>iiiiqr be proved: - 

It is open to the decroe-holder to prove even payments not certified to tho Court 
in order to enable it to determine whether his application for execution 
is within time. 31 B. 123; 31 G. 542 (549); 11 B. 506 {overrtiliwj 
6 B.< 146): 17 A. 42 ; 26 A. 86 {qverrulin-j 12 A. 669) ; 4 B.L.B, 180 
(P.B) ; 11 W.R. 232. 

(8) Balt for doelaratlon by dudgment-debtori'- 

If, after paymenl or adjustment of the decree, though not eertiflad in Court, the 
decree-holder socks to further axeoute it, the judgment-debtor may 
bring a suit for a doolaratioo that the deoroe had been satisfied. - 
lOG. S54. 

But see li^B. 6 (F.B.). which decides that such a suit would not lie. This 
cose overrules 6 B. 146. 


174.—By a creditor of au in- Ninety daye. The date of the pub- 
solvent jadgment-debt- , lication of the schA- 

• ^ or un^er 'section 353 dale, 

of the Code of Civil 
Procedure. ^ 

(Ol^ Aota). ^ 

[.^^o cairai^ndmg provuion in either of the old 

' ^ 

i ' , . (Notes) 

, ^ ^ Scope of article. . 

;fi) BreBtten ^ laselveati befeve the High Goutts (OA) 

article does not apply to the oases of creditors of insolent-debtors wishing 
* .to prove thehr debts on the original side of tiie High Court. 18 C.L.B. 

- 105 (ciVed in Mitra’s Limitation at p. 1161). 
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3co|M of wtlcler<^(mebtda4r^ 

(9) JLpplittatkm niidqr ■. 8ISt 4J*Pt Cod« t— ^ ' 

Sm* Bctiole does not apply t» applioations under «■ 86:1 of thuCJ^. Code. 11 
• M. 1. • • 

(3) Applloattoa when iditdnle not prapuvd ^- 

Wliere no whfNlulo boa boon framed by tbe Court but a crcilitor wishes to prove' 
his debt, this article does not i^ply- Art. 178 applies to such a oas6.,i 
6 A. 143. 

(4) Applleabni^ df Engllali Inir:- . 

The English Buie 3S0 limiting the time for appliootions to prove an insolrcnt’s.. 
estate does not apply to'lndul. 36 B. 633. 

a 

ITS.—For .payment of the montha. The date of the de-- 

ainoimt of a deocee by cree. , 

instalments. ‘ ‘ 

(Old Ae4»). 

[^0 corrtspondinj providioit in ^tfier of the Old Actu], 

(Nbtes) 

Scope of artlcfe. 

(1) Order alter period of llaltntloa s— 

(a) An order providing that the Amount of a decree should be paid by instal¬ 

ments may be made even after six mouths from its date in case both 
parties apply to the Court therefor. ' 16 C. 503.' Cuim^'o next cose, >' 

(b) TheCourt's oider on a barred application under s. 310, C. R C.'kIo, by the- 

judgment-debtor to pay the decree-amount in instalments would bo 
invalid, notwlthstandiug the fact of the decroc-holdei-'s consout there¬ 
to.- 14 C. 848. 

[N.B.) See81 P.R. 1886 and 36 R.B. 1884 noted under ArtflDi 

(3) Order for abatement and revival i- - 

' Where a solo plaintiff died and ^ more than six months no steps .wen taken' 

* for the revival of tho suit, and the defendant applied for the abatement 

of the suit and tho l(^al representative of tbe deceased, idaintifi ajiyli-- 
ed for revival and the’Court Uros sat{8fled-.as to the eviel^oee.f pruwda. 
tor the application for reviviil not boiiy; made iu time, the Uo^ order¬ 
ed the olmtoment of tho suit aud at .once passed an'ovdbt reviving it.,. 
OC.W.N. 383. ^ 


*1T6A.—-Undersectioii 3<35of 
.t.he Code of Civil Pro- 


Six 


'llio ditto of tho^death 
of the d eceased. 


* This and ytjcles 17&A, 176B and 176C were izuMrted by Act Vll of l888?Tiil the • 
paesing of Act 'VU of 1888, there was a diveruty of opinion as to whether the artieles os 
they stood thfm were ap^ioaUe to an appellant 'of respondent' In an appeid (whether 
or def«idant^as distinguished from a amt. Such, disoassions were set at rei|| lyr 
the enootmont of ^^ose artudee— by Act VH of 1388; tim olA decisions,, which aw 
longer Isiw aro, therefore, omitted. 
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cedare by the legal 
repreBentative of a de¬ 
ceased plaintiff, or, 
under that section and 
'Section 562 of the same 
Code, by the legal re> 
preseniative of a de¬ 
ceased plaint iff-appel-' 
lant or defendant- 
appellant. 


,. . plaintiff or of the 
deceased plaintiff- 
appellant or defend¬ 
ant-appellant. 


(Old Acts). 

'[Art. 171 as ninendod by Act XII of 1870:—Under s. 868 or 835 of the Code of 
Civil Procedure, by u person claiming to'be the legal representti- 
• tiva of u deceased plaintiff or appelliiiit.—Sixty days.—The date 
of the plaintilfH or appellant's death. 


(Notes) 

Scope of article. 

•il) Applicability to exaeutlon-prooeedlo^ 

This urticlo does not apply to the oose of a deceased dcoree>bolder’s repre- 
Bcytative seeking to continue the proceedings in execution. Appli¬ 
cations of that kind are governed by art. 170. 3 A. 759 ; 3 B. 221; 
5 B. 29. 

i(2) Applleablllty to minor r^reMBtatlves >— 

(a) The minor roprosentativos of a deceased appdlant may, regard being had 
to B. 7 of the Act, apply through their guardian to be placed on record 
in the place of the deceased even aftCk' the period prescribed by this 
article, if no fiual order has been passed on the appeal at the date of 
the applioatimi. 108 P.B. 1881.; 91 P.B. 1885 (F.B.). 

(5) An application by a minor representative of a deceased appellant, though 
beyond the time specilied in this article, will sufficiently prevent the 
abatement of an appeal, though there were other adult representatives 
who omitted to apply. 10 B. 220. ^ 

<3) Application by lomo only of the kfid repMMntatlTcs t - 

Where the legal repredbntativcs of a deceased appellant wcrs' four in number, 
Irat only two of them applied under s. 865, G. F. Code, within time 
and the other two were mode respondents after time, it wa4 held that 
the application of the former two was sufficient to save tim proceed¬ 
ings from abatement. 9 M.L.J. 818 >=33 M. 125. 

<d) What the CooH oiitfht to do i— . • 

. Jn the CAW of the de%th of a plaintiff, it is not the duty of tbA Court to decide 
his heir. If the legal reprmntativo appli«i in thue, the Court must 
^ enter his name on the record. If ha does pot,' the Court may either 
order the suit to abate or if the defendant applies, to pass an order 
. bringing in ^ legal representative uamed by the defendant. 27 B. 162. 
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176B. —Under section 366 of 
the Code of Civil 
Procedure by a 
defendant, or 
under that section 
and section 582 of 
the same Code by 
a plaintiff-respon- 
’■"dent or defendant- 
respondent. 


Six moulht. The date of the death 
of * tbe deceased plain¬ 
tiff or of the deceased 
' : defendant-apjjiellant or 

plaintiff-appellant. 


, (Old Aota). 

[Alt. 171 A, as inserted by Act Xn of 1870:—Under section 866 of the same 
Code by the defendant.—Sixty daya.—The aixtieth day from 
the date of plaintifTa death,] 


(Motes) 

Vide 5 C. ISO >=4 G.L.B. 374 noted under art. 171, su^a. 

Bee7A. 734 ^ 

7 A. 698 (F.B.) ' abrogated by the Amendment Act VII of 1686. 

19 C. 590 ) 


176C.—Under section 368 of Stx months. The date of the death 


the Code of Civil Pro¬ 
cedure to have the le¬ 
gal representative of a 
deceased defendant 
made a defendant, or 
under that section and 
. section 582 of the same 
Code to have fbe legal 
representative of a de¬ 
ceased plaintiff-respon- 
■ dent or defendant-res- 
4 | pondent made a plain- 
tiff-r espondentor 
defendant-respondent- 


of the deceased de¬ 
fendant or of the de¬ 
ceased piaintiff-res- 
iwndent or defen- 
d ant-respondent. 


(Old Aotp).- 

^Art. 171 B aa inserted by Act XII of 1879Und«; section 868 of the niOT* 
OWe, to httve the r^resentatire of a deceased dafan dnufi 
a defendant.—Sixty days.—The date of the defendant’s deaj^., 

IX 147 
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(Notoo) 

$ 

Scope off article. 


(1) Oparatl^ of the article:— * 

(a) Applications under $. 368, C. P. Code, put in after the insertion, by the 
Amendment Act, VII of 188B, of art. 176G, are_.govemed by this 
article though the suit or appeal might hare been' commenced, and 
the death might have occurred, prior to the Amendment Aot. 
It A. 40R. 

\b) Applications under s. .%8, C. P. Code, are governed by the 0 [ 

limitation in force at the date when they are put in. T M. 105. 

(il) Applleatien by appellant: - 

All application by an api>ell.njt for sulistitutioii of a deoeaied res[.xnidcnl's 
ri'piesoutatives is governed by tbis article. 9 A. 118. 

-Riuco 10 A. which arerniled 7 A. 734 and 9 A. 118, is no longer 
law by reason of the new section 175C’, the law in these overruled 
decisions now stands good. 

(3) Effect of addition of a wrong person 

Where a plaintiff applies within the time limited by this article to have a 
certain person as the legal represoutati^'e of a dcce.ased defendant and 
loariiing, after the ei^irr of the time limited by this article, that the 
pulton first Added was a wrong {Kirson, applies to have the right person 
brought on the record in the place of such wTougly added person and 
Ills proceeding is boiui fide, the latter apiilication will not bo barred 
by this article. 7 C.W.N. 5d9. 

(41 Abatement of appeal 

An appeal would abite, if, pending an apiioal, a r^sspondenl to whom a certain 

sum of meney is due under the decree of the first Court dies and lu) „ 
application to bring ill his representative as a party is made within 
six months, w'hen the nature of the case is such that the oaust- of 
action does not survive against the remaining res[x>ndonts alone. 

.31 C» 437 (P.C.J=8 C.W.N. 44'i. 

(-'■) Application In pending luit 

0 

ml An applicataon in a ^lending snit under s. 3712 of the Code is governed by 
I 178, and not by this article. 8(!. 867^10 C.L.R. 449. 

(■oiiiimrp next case. 

* lb) An application for bringing in the legal represcutati^'es of a deceased defen* 

dant in a pending suit fof a dissolution of a partnership is governed by 
this article and s. 3(18 of the C.P. Code and not by art. 178ofthis Aot 

^ oi s. 379, C. P^C. If the application is not made within aiz months, 

it will l» barred, unices suffirieiit cause is shown for the delav. ' 
16 EV 97. 

(6! Computation of timo, when both paitioa to appeal die* 

It an oppellaiu predeceases the respondent, the period of limitation for an 
^ application under Ss. 368 and 582, C. P. C., sliould he computed from 

^ , .the time when the names of the legal represoiitatives of, the deceased 

, ^ appel’ant are entered on the record. 16 C.P.L.R. 78. 
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Scope of articte. 

■ 

17) Death of oaa of the defeodaBt Mepeadaots i—■ 

Where, during the pendency of, an appeal, one of the defondant-respondeutb 
* died and no application was made within the period pronribed, for 

bringing the legal rapraaentative of the deceased defendant-respon¬ 
dent on record and the case was one in which t^ cause of action did 
not survive against the surviving respondent alone, it was hold that 
the appeal abated and that the case was one not governed by art. ITh 
but by art. 171 fi. (inserted by Act XII of 1R79) corresponding to this 
• article (i.e.) 175 C. 76 P.R. 1884. 

(8) Burred eppUeetloii to brinf In FopMientaltTM: 

All application to bring on record the representatives of a deceased defendant, 
^ut in more than one year after death of the deceased defendant held 
to be governed by art. 175 C. and hence barred. 16 B. 27. 

(9) JLpplienblllty to dnlmi to sue In formn pnnperii, 

This article would not apply to an enquiry into a claim to sue in forma 
paupA’is. 7 B. 373. 

(A'.B.).—The above was a case bearing on article 171 B which corresponded 
to the present art. 179C. There is no change in art. 171 B, as far us 
this point is concerned. 

(10 1 InnppIienbUity to oxeontlen-proeeedinfs: ~ 

The provisions of Ss. 365, 366 or 368 arc inapplicable to the case of death of 
the judgment-creditor or judgment-debtor and so none of the provi¬ 
sions of arts. 175 A, 1^ B, or 175 C. would apply to such casos. 6 A. 
■25.5 (259): See also, 3 A. 759, 3 B. 221 and 5 B. 29 under art. 175 A, 
supra. 

(11) Death of parties in eaqfcatlon-proeeedinis- -Bifeeti 

' It one of the parties go a suit dies during execution-proceedings and no steps 

are taken to bring the^epresentatives on record before the Court pass¬ 
ing the decree, the Court to which it is sent for •xccution will be in- 
competent to execute it. 10 C. 196 (206). 

( 12 ) Applieabillty to Ineelvency prooeedlnge: 

. 0 Thi-i article applies to an applicaut for declaration of insolvency as the posi¬ 
tion of such an applicant is sufficiently analogous to that of a plaintiff 
in a regular^uit. Per Mahntood, J, in 7 A. 784. ^ • 

(1.5^ Conrt’i power under t. 82, C. P. Code, unaffeettd*' ‘ 

Ko question of limitation can arise grith respect to the Court’s power to make* 

^ an order mo mntu, adding a party defendant to a suit. 12 C. 642. 

(14) Limitation for aetlon under i. 368, C. P. Cede * 

There is no. So, an application by tlie legal representative of a deceased 

appellant, there being several appellants, to be placed on the record 
* in the place of the deceased. 6 G.W.N. LX. 

(15) Doctrine of nunc pro tone: 

(a^) A judgtdbiit should read as from the date on which it is reserved aft^ tS 
IKirtics are heard. Even if any of the parties aie dead after the juSg 
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Scope of •ftiGlow~(CoiMZiid^.), 

ment is reserved but before it iBaotoally delivered, it.wiU be valid., 
21. A 814; 19 B. 607. Compare 26 M. 101. Compare also lOW.B. 
455»14 834, which decided that, if a decree were pasi^d 

^ a^fainst a person, who had been dead at the date of the institution of 
the suit, it cannot be executed against the legal representative of such 
perabn. 

(6) See 19 0. 518 (518)-191. A. at p. 184 (P.C.), where, after their Lordships 
i«ni^ reserved judgment in an appeal argued before them, one of the 
parties died, Iheir Lordships directed a decree to be issued. 

(c) VThere after arguments were heard and judgment reserved in an' appeal 

before the'High CourtI the respondent died but a decree was passed 
againbt the respondent without the deceased^s representatives being 
brought on the record! it was hold that the decree was a good decree 
so as tq be capable of execution against the represenihtives of the de> 
ceased. 21 B. 314. ' 

(d) If, however, a party to an appeal was dead at the date of the hearing, but 
the Court proceeded to hear the case and pass a judgment in ignorance 
of such death, the decree would be a nullity. If, in such a case, the 
legal representative of the deceased party applies to be placed on the 
record and for a re-hearing of the appeal, such application ought to be 
granted. *26 B. 817. 

(e) A decree passed by a Court against a deceawd respondent is of no effect 
although passed without notice of the death of the respondent. 81 
P.B. 1886. 

(/) No appeal, lies from a decree which a Court inadvertently passes for or 
against a party deceased before the decree, for neither the representa¬ 
tives of the dead party nor the Opposite party can have any Zocits standi 
as parties to an appeal. 7 P.B. 1889. 

(16) Caw of aMigniaoiit and death t— 

S. 368 of the C.P.Oode applies to the death and death only of a defendant. If, 

however, the deceased defendant had before his death, assigned hia " 
interest, the assignee’s application to be placed on the record in the place 
of the deceased on the ground of the assignment in addition to the 
ground of the deceased’s demise, the application would fall under s. 
872 ahd it must be granted. 9 B. 161. 

(Old Law.; 

(1) The period of limiiMstjon for bringing in &e legal representative of a 

deceased defendant-respondent on the resord was formerly- sixty days 
Tinder art. 171 B. 42 P.B. 1887 {,/oltomng 133 P.B. 1884 and 133 
P.B. 1886). 

(N.B).—It is now six months iinder this article. 

(2) 171 B was only prospective in^ts operation. 6 B. 26. C/. 11 B. H.O. 117. 

Vide 6 C. 189=4 C.L.B. 874 noited under art. 171, eupra. * 

C A. 118=6 A.W.N. 805 ^ 

7 A. 608= 5 A.W.N. 160 
7 A. 784 -6 217 

0 M. 1. I Abrogated by the enactment af the amend' 

12 0..59Q 1 went introduced by Act VIT of 1808. 

6 A.'W.N.ni=10A.260 
. *8 A.W.N,'114-10 A .'270 
4^ A.W.N. 112-10 A. 264 
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17«.—Under the Code of Civil Six mofUkg. 'The date of the award«>. 
Procedure, section 516 - 
or 525, that an award^*^ 

■ be filed in Oourt^^). 

(Old Acta.) 

[jVo oorres^ndintf provision.'] 

(Notca) 

Scope of ailbcfe. 

Award Med by arbitrator i— 

The fliAg in Court of an awai;^ by an arbitrator nnd 0 r«. 516, C.P.C., is not 
' an application within the meaning of this schedule. Such an act is 
not governed by this article. 7 C. 388«9 C.L.B. 309r 

• I.—Mwenf.' 

Separate papers,' severally stating the ojunions of several arbitrators in a suit 
and signed and delivered by them sovorally in Court is not an award. 
The award should be a complete document signed by the arbitrators 
conjointly and in the presence of each other. 13 W.B. 897. 

m 

2,--*Piled ia Court.’ . 

An award was completed and signed and left with the peon of the Court on the 
last day fixed by the Court. Held, that the award was made within 
time, although it did not reach the hands of the Court until the next 
day. 36 A. 106. 

9 

' The dete oi the mwurd. ’ 

In the case of an award given by arbitrators on an arbitration without the 
intervention of a Court, the date from whicli limitation begins to run 
for the purpose of this article is not the date which the award bears 
but the date on which it is given to the parties by the arbitrators. 9 
C. 575. 

177 .—^For the admis|ion of an Sixmoathd^). The date of the 
appeal^') to Her Majesty deoSe app&led 

in Council. m against^’). 

(Old Aota). 

[ItTo corresponding provisi^,] 

(Notea) 

* Scope of article. 

AppUeeUlity of ertlele to ailiion:— ^ 

Thewords^for the admission’ mean 'todedam an appeal admitted.'*^ 

ap^cation, therefore, is not one in the nature of ah appeal; to tooI i 
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5c0pe of mrtMe.--( Ctmcluded.) 

a case £hc provisions of s. 7 do not apply. A minor, therefore, apply¬ 
ing under this article is not entitled to the protection afforded by s. 7. 
18 M. 484. 
r. 

ApplleabllUy of s. > of thii JLst- 

The sccond^ragraph of s. 5 of the Limitation Act relates o^y to appeals and 
, applications for review of jodgmmt and does not relate to applications 

under this article. 16 A. 14-12 A.W.N. 152. 


DlMNtira to oxtendtline—C. P. C., i. 801:' - 

It is within the discretion of Courts to extend the term of six months allowed by 
B. G02, C.P.C., for giving the security and making the deposit requir¬ 
ed in the matter of an application for leave to appeal'.'to Her Majesty 
*11 Council. 6 A. 250. 

For mdminloa oi ma appeal. ’ 

(1) KMidmiBSleBof dlnniuad petittoBt— 

A petition put in in time and admitted but struck off for default may lx: readmit¬ 
ted after six months. B.L.R. Sup. Yol. 730 (F.B.), cifrd in Mitra's 
Limitation, p. 1107. 


( 2 ) Ipeelal leave to appeal t - 

e 

Where an appeal has come before the Privy Council without authority and 
when, no objection twing taken, at the earliest opportunity, it is raised 
when the case is called on for hearing, it is competent to the Privy 
Council to grunt special leave to appeal n?(iK; pro tnne. 15 B.L.R. 
221 (P.C.) 

9 

2 .- -*Six montha .' 

•b 

Time occupied In Betting eopiei:— 


(1) An application under this article is not an appeal and the time spent for 

getting a copy of the decree sought to be appealed against cannot be 

excluded in favour of the applicant. 10 B. 301; 10 M. 373; 15 M. 169. 

o 

(2) In calculating the period prescribed by this article, the time spent m procur¬ 

ing a copy of judgment appealed against cannot be excluded in favour 
of the party seeking the admission of the appeal. 1 A. 644. 
o 

3.—‘ The date ot the dwree appealed agalaat. * 


The date of the original judgment, and not the date on which it iRis been 
6 amended, is th^date which the decree ought to bear and the period 

prescribed by this article must therefore be computed from such date. 
2 O.^. 236. 




IT#*—'Applwations for which Three years, ^hes the riglit to apply 
no" period of limita- aiccrues. 

• tiod is provided else- • 

where in this schedule. 
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or by the Ck}de of 
Civil Procednre, sec¬ 
tion 230. 

(Old iUto). 

f^To ettrrespotiding ^roviaian.l^ 

(Notes) 

Scope of article. 

Oeneral. 

(1) Tke true criterion in determining whether art. 179 or this article applies to 

a particular application'is to aHaertain whether any one of the six points 
of time specified in col. 3 of art. 179 is applicable to it and if none of 
them is applicable, it is only then that this article will apply. 29 II. 
«780. 

(2) An'application in a partition suit, subsequent to the preliminary decree, 

for the appointment of a Commission, &c. 24 C. 72.!)^F.B.) CouijHint 
29 C. 768 {ovtrruling 23 C. 270). 

(3) If a partiflou suit is compromised and a decree mode iliereon and if the 

appointment of a Commissioner is Jiecessary to give cfluct to the 
partition settled by the parties, an application tor the appointment of 
a Commissioner will be governed by this article and will not lie barred 
because it would be the duty of the Court ui appoint a Commissioner 
to give effect to the order on thg compromise and pass a final deoi-ee. 
If the order passed on the compromise is itself the final decree, then 
the application will be governed by art. 179. 28^1. 127. 

(4) The High Court can deal wiath a case under s. G22, C.P.C., without Ixmig 

moved by any of the parties. An application, therefore, under the 
section to the High Court will not be governed bj any niloof limitation. 
28 C. 660. 

A.~^ases falling under the article. 

1. Applieatioa eoaneeted with exaedtion-proceedingl: 

{tt) An application under s. 244, C. P. Code. 22 A. 37G (A.'Sf.N. (1889), 219 and 
22G. 483); IIB. 688. 

(b) Where the decree-holder is entitled, under a decree, to execute it only in the 

event of a default in payment of an annuity, his application for exitcu- 
tion will fall under this article and time would run against him only 
from the &te of default. 1C A. 2.37 = 14 .4.\V.N.dl; compares A. 
.696=8 .4.W.N. 143. 

(c) So, also, where, a decree expressly provided that execution ought not to bp 

taken out until the expiry <tt a period fixed in the decree. 8 56 = 

» 5 A.W.N. 327. 

(d) An application to execute a decree originally incapable of execution bui^ 

since amended by the High Court is governed by this article and time 
runs only from Ae date of the amendment. 17 4. lA A.\V.N. 19t. 

(e) Where an execution is stayed by a Court by reason of an attachment of the. 

decree sought to be executed, an application fox execution after the 
^removal of the attachment will fall under this article and will not he 
bawed if put in w’ithin three years from the remuTal of the attachilkehf. 
21 A.W.N. 117. 



JUst XY of 1877 (isDiAN LiHiTAtiok act)^. [Art. IW 

5cope of art 1 clA.>^Conit»w 0 d.‘} 

A.—Csseli falling undtf tbo article.—<Cai»einw«d.) 

(/) An application for exeoation by a’ ^ree-holder after removal of an injunc¬ 
ts tion by which the proceedings had been stayed. 6 A. 450ai3 A.Wf'N. 
89; 6 A. 33- 3 A. W.N. 181; 26 A. 156-:^ 23 A.W.N. 221. 2 A.W.N. 79, 
contra. 

(g) Where an obstruetion to the execution of a decree iuvnlves litigation and 
such obstruction being finally removed by a decision in the decree- 
holder's favour, whether in execution or in a separate suit, the decree- 
holder applies again for execution, his application will be governed by 
this article and be treated as a oontinuatiem 6f proceedings. 28 M. 50 
(F.B.) omrrtdinj 10 M. 2J. 

(N.B.) —See, further, oases under the heading “ Coatlnuailoii of Proeeediofa' ’ 
under art. 179, 

(b) Where, iti the case of a decree for, sale of hypothecated property, an order 
under s. 243, G. P. Code, staying execution is passed in another suit 
* before the date fixed for sale and the decree-holder in the earlier suit 
afterwards applies for sale, this last application will be govemed by this 
article. 26 M. 780 vl7 A. 89; 16 A. 237; 8 A. 56.; 24 A. 642 ; SO G. 407). 

(i) An application for renewal of an application for execution more than three 
years having been occupied by -proceedings between an intervener and 
the deoFoe-holder was held barred under this article. 19 A. 71»16 
A. W.N. 188. 

ij) An appheation for execution after removal of an injunction or obstacle 
under which the execution'had been stayed is in the nature of a revival 
of encution-proceedings and governed by this article and not by ar . 
179. . 5 B. 29 ; 1 A. 855 : 6 A. 23^8 A.W.N. 161. 

(A) Where a Gourt directs the execution-petition to be struck off with liberty to 
the applicant to apply again after the receipt of records from the ap¬ 
pellate Court, a second application by the decree-holder, after the re¬ 
ceipt of records, will fall under this article. 5 A. 243 >=3 A.W.N. 8. 

(1) Where a decree directed the payment of the amount decreed in instalments 
and provided for realisation of the whole amount in case of any one 
defoult, an application for recovery of the whole amount, default having 
occutted, was held governed by this article and not by art. 179.5 A. 696 
b 3 A,W.N. 148. C/. 5 A. 243>^8 A.W.N. 8 and 6 B. 29. 

{m\ An application for execution of a decree payable by instalments and provid¬ 
ing that, in dofonlt of any instalmenti'the whole of the decree amouAi 
shall become due at once, will be barred'Jiy this article, if there was a 
default and if the decree-holder fails to apjdy within three years of the 
first default, unless there had been a waiver and receipt of the overdue 
instalmeut. 16 C. 502. Cf. B.L.B. Sup. Vol. 618; 7 W.B. 21; 2 B. 856; 

2 A. 448 ; 6 C. 97 ; 7 0. 6fP; 9 C. 857 ; 14 G. 362; IS C.L.B. 243. 

An application for a certificate of sale made after the lapse of a feriod of 
over three yei^ after the confirmation of the sale is barred by this 
article. 5 Bir-SOG. (10 C.L.B. 441; 8 G. 867 ; 6 B. 189; 7 B. 254; 12 fi, 
689)t 

. , (Contmay 4 M. 172; 6 B. 586 ; 8 B, 877 ; 8 A. 519, » 

(o) Ah a^ioaticn for refund of money collected in excess in execution of a de- 
■hi, cue skaoe amended is one falling under this article, time beginning to 
run from-the date of the amendment of the deerp. A.W.N. (1906), 

\ 63«2 A.L.7. m 
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Art 178] Act XT of iVFt (ihdi&n uuvsAtioiX, act). 

Scope of article.— (Conftnwwl.) 

A.—Cases faiUat voder Che arUdfc—<Co»<in««d.) 

(]>) An application for refund of money realised under an ex parte decree aubso- 4 
qnently set aside. 28 C. IIS. ^ 

(q) An application by the judgment-debtor for refund of money'alleged to have 

, bsen realised from him in excess. 7 A. S71 <b5 A^W.N. 61. 

(r) An application for refund of money levied under decree since reversed on 

appeal. 10 M. 66 ; 28 C. 109; 8 A. 645—6 A.W.N. 178. * 

(s) An" application by on auction-purchaser for refund of purchase-money, on 

the sale being set aside under St 311, C. P. Code. 11 A. 372 = 9 A.W.N 
118. 

(t) An amlioation for ascertainment and assessment of mesne profits. 14 0. 50, 

Bnt^ 19 G. 182 (F.B.) and j25 C. 203. 

(m) .Aioertelnmont of nous profita 1 — ^ 

Where a decree directed mesne profits to be given to plaintiff from a date to 
be fizoS in execution, the plaintiff could not be given more than three 
years’ mesne profits from date of decree, even though possession was 
not delivered daring tifat period. 24 B. 345. 

(c) Deoree-holdep net keeping daoree alive :— 

When a decree-holder attaches property and does nothing thereafter for three 
years and more either to enforce the decree or to keep it in force, an 
application for sede of the attached property would be barred by this 
article, even though tkp attachment is not withdrawn. 7 G.L.K. 424. 

(w) Appllcatiim for ezeentten of amended decree:— 

An application for execution of an amended decree put in within three years 
from the da& of the amendment was held to bo in time, notwithstand¬ 
ing the fact that the amendment was made nearly' 12 years after the 
original decree, whiolT was incapable of execution, the rule of limi¬ 
tation being that prescribed by this article. 17 A. W. 

(«) Application under e. 318, C. P. Code:-- 

An application by a purchaser for possession nndcr s. 818 of the C. P. Code 
I ought to he computed from the date of the issue of the ccirtifioate to ' 

the puieheseK not from the date of oonfirmatiou. If ,put in after the 
expiry of three years from the issue of the certifijAte, it wouA be 
barred. 8 B. 257 ; 17 B. 228, and 3 jp. 488. 

(y) An application for a certificate o^le. 5 B. 202. • 

^ (Bat this decision is not law now. See notes under heading B. under 6 . B 
586. 

1 

(x) Applieation for M-saie :— 

Where mortgaged property being sold at Court-auctioiA it was purchased by 
* the judgment-debtor in the name of a stranger and the Court, 
finally, in a second appeal by the decree-holder, oanfiptifiM the sale 
with a remark that the mortgaged property might be re-sold, an Mpli- 
cation by the deoree-holder for the re-sale was held governed by^Ws 
article and not barred because the application for te-eale was heldwto 
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[Art ITS 


Act XY of 1877 (INDIAH LllllTATJON ACT). 

Scope of aiilcle.— (Coi^iNu«<2.) 

A. Caece falllns under the article.—(Co}»/tnuc<2). 

be H continuation of an application by the decree-holder for sotting 
aside the sale and re-sale of*the prope^y and the present application 
^ was within three years of the High Court's order suggesting ro-sule. 
' 23 C. 397. 

c ( 

(oa) Application to set aside a sale for fraud. 2C C. .424 ; 2 C.W.N. (iOl; 
3 C.W.N. 833. The latter two cases also decide that art. 1(3(1 would 
not ap^y to such an application. 

But see 2G C. 326(Hote), which decides that such an application is governed 
by art. 95, atipra. , 

{bb) Apj^ifiatfon to sec aiida sale - -JLct YlII ef 1885 (B.C.), s. 173. 

An appliMticn to set aside a sale under the Bengal Tenanrjy Act, s. 173 1>> 
a person interested in thesaKi. 24 C. 707 = 1 C.VV.N. 534. 

<,>) Application in ■aitc; — 

ia) An application under s. 372, C. P. C. H 0.8.37 = 10 C.L.ft. 449; 12C.L.K. 
421. 

(5) An application by the legal representative of a deta-ased plaintiff for the 
revival of a suit which bad abated in ronseQUcnce of the death of 
the original plaintill. 5 C. 139=4 G.L.R. 374. 

(r) An application by an appellant to have the representative of a deceased 
respondent made party to the appeal. 9 1. 

(cf) An application to rescind leave granted to sue. 13 B. 404. 

(c) An application to amend decree, udder s. 200, C.P.C. 4 A. 23 = 1 A.\V.N. 
114. 

Bat see 10 51, No. ((/), under the heading B. also 11 B. 284. 

(8) AppUeatien In Iniolveney matters t— *' 

V 

(a) An application by an unscheduled creditor in insolvency proceedings for 

execution of his decree after the discharge of the Receiver. 30 C. 407. 

(b) An appUeation by a creditor, in the case of a judgment-debtor’s being 

declared an insolvent, to prove his claim is gm'eniud by this article 
and would bo barred if put iu more than three year s from the date of 
declaration of insolvency. 0 A. 142=8A.W.N. 2C4. ^ ^ 

(c) \Vhcre a registered creditor of an insolvent implied for realiratioii of the 

^jalance of bis decree-debt, the debtor having agreed to pay the amount 
in instalments, ^nd no amount having been paid for more than .three 
^ years before the application of the creditor, held the latter's applica¬ 

tion was barred by this ntticle. 52 P.R. 1882. 

(4) An>HMtioa nnd«r the Tvaatfer ef Property Act^ 

• • 

(a) The time from which the period for an application under s. 87 of the Act 
is t({,ba computed is the date fixed by the decree for payment of tbe 
mortgage money. 24 A. 642=22 A.\V.N. ICO. ^ 

I An application for an order absolute for sale under s. 89 of the Transfer of 

f i Property Act ia not an application for execution. It would, there¬ 

fore, fiUl under this article for purposes of limiiation. 21 U. 818; 
caiMp(U'e25G. 183. 
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. Art 178} Act XV of 1877 (IKDIAN IilMlTATION ACT). 

Scope of article.— 

A.—CaaesfallliiK under the article-— (Coii£;iKfrrf.) 

(c) Applications {or a decree unjler s. 90 of the Transfer of Property Act. ill 
A. 468*19 A.W.N. 166. • 

{d) Where a decree is amended on the application of the jndgment-dcbtoi- mul 
, decree>holder applies within three years fropi the date of the 

amendment, for a decree under s. 90 i f the Transfer of i’roperty Act, 
the application will fall under this article, time beginning to run fronts 
the date of the amendment. 23 A.W.N. 60. 

(c) An application to obtain a decree under s. 00 would-hc Isirred if put 
in after three years fipm dalb of eondnnation uf the sale of the 
mortgaged property. 21 A. 453. 

(5) AppUeatloa l|p Covemment -O.P.C., a. 411: • 

An application by Gnvernmwit uilder s. 411, C.P. Code, for iv-iOTvei^ of troni t- 
fees. 4 M. 165. 

• 

B.—Cases not falllnic under the article. 

<1) Applfestioai aader the Civil Preeedaie Code: - 

(at An application for a certi^pate of sale bt" a purchiisi'r in (ioiirt-iinction, 
because the Court has no discivtiou to refuse a eertiticate of sailt* to a 
purchaser. 4 M. 172; 6 B. 5H6; 8 B. 377 ; 3 A.W.X. 202. 
fi B. 202 which held that this article ^rred an application for a ei'rtiticntc 
of sale put in more than three years from the eontinuation of the sale 
was fitaseafed/roiH in 6 B. 58G. • 

(6) An application for summons^after the expiry of the period of limitation for 
the suit is not barred by this artiele. 6 C. 120. 

(c) An application to a Court to revive a suit and restore it to the Board or to 

transfer a case from one board to another or transfer a ease to the 
bottom and "any similar application with reference ui its own cause* 
list. G C. (Hi*6 C.L.B. 346. 

(d) An application in a pending* suit to have the heirs of a deceased defendant 

substituted on the record is not governed by this lartiele. The right 
is one that accrues de die in diem. 30 C. 009. Compare 5 C. 72G. 

(c) Applications in pending suits in which no final order tu- decree has been 
passed. 8 C. 420 ; 3 C.W.N, 756. 

if] But the mere filing of a plaint or the. fact that a plaint is on thc£]c wil] 
not prevent the application of this article, where, the plaintiff is guilty 
of laches and where he takes no steps whatever to ge7 the defenSant 
served for a considerable length of tipie and where he cannot explain 
the cause of his delay. 3 G. 312. , 

M) Application under s. 206, C.P. Code. 10 M. 51 ; 11 B. 284 ; 9 A. 304 *7 
A.W.N. 79 ; 21 C. 269; 8 A. 51‘J*6*A.W.N. 182. 

(.V.B.>~(1) In these cases it was held that this%rticle is inapplicable to appli. * 
cations for reliefs which the Court has no discretion to refuse. 

(2) Cf. 4 A. 28* A.W.N. 114 noted under heading A., supra. 

(h) Adjlidication in Court that the execution of a decree is barred by limitation 
is final and any subsequent amendment of the decree cannot be said 
to afford besh limitation os from the date of the amendment, |his 
artfble not being applicable. 8 A. 492 ireferring to 8 C. 61 * 11 . 

113*8 LA. 123; 6 A. 269* 11 1.A. 37 (P-C.']. 
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* ... 
scope 6# «rtlcIe.-JfC«)rt«in«e(J): 

B.—Caeee not fnllinc: under the article; MCott^ufd). 

(i) Apflieaiionforexedalioa—Findaiu^of nit: - 

^ Wheto, in conseq^uenoe of nu order setting aside an attachment, the decree- 
holder had to bring a suit for a declaration of his right to attach and 
Bil&oeeded in the suit and then applied for execution by attachment 
and sale of the property released from attachment, the latter applica¬ 
tion was hold not to be a raviTol of the previons exetoution-proceedings 
and that this article was inapplicable thereto. 10 M. 22. 

(j) An application to set aside on execution-sale on the ground of fraud. 26 

C. 326 (Note). 

Bat see 26 C. 824,.which decides that such an application is governed by this 
article. . 

(A:) Application for asocrtainmeut and assessment of mesne profits. . 19 G. 132 

(r.B.) : 25 C. 203. 

Bht see 14 G. 60 under heading A, supra. 

I* 

(1) After an award has been ordered to be filed, it is the duty of the Court to 
pass judgment thereon even without any application for the purpose. 
Therefore, such an application, when one is put in, does not fall under 
this article or any other article of the Limitation Act. 7'B. 816. 

fm) The act of taking out a summons calling upon another party to attend a 
Judge ii^ Chambers,on the hearing of an application for taxing the bill 
of costs is the act of the applicant and not of the Court. It will be 
govbrned by the law of limitation contained in this article. 20 C. 899. 

(n) Where a defeated claimant obtains a decree in bis favour in a tegular suit, 

but this decree is reversed on appeal and execution is not stayed in the 
meantime and the decree-holder applies for execution more than three 
years after the decision in the appeal in the claimant's suit, his appli¬ 
cation will be barred whether this arcicle or act. 179 applies. 22 
A.W.N. 154. 

■I 

(o) Whore the Court, of its own motion,' makes an order adding a party to a 

siiit, no question of limitation can arise. 12 C. 642; 24 C. 640; 27 C. 
54^. 

(2) ApplioatiOM undor the Orimliud PMoadun Coda:-- 

Application for sanction to prosecute imder s. 195, Cr. Pro. Code. 10 A. 350 °>b 
. 8 A.W.N. 92. «. 

I a 

(8) Applleatloas undar the Tnunufer of Property Aot 

(a) Application for order absolute for sale of mortgaged property under s. 69 of 

the Transfer of Property Act, the reason being that the articto applies 
only to applioations under the C.P. Code. 16 A. 28 a 18 A.W.N. 198; 
20 A. 302 -8 M.W.N. 40 ; 22 C. 924. • 

(b) This article applies only to applioations under the Code of Civil Procedure. 

So Cq application for an order absolute for foreclosure is not governed 
l^'this article. S C.P.L.R. 61. * ^ 

niidori^eQUl and Looal Acta:— 

^ ^ application for a certificate for collection of debts ifiider Act XXVIl of 
> - . 1860 own (Aot Ml of 1889). 8 H. 207. 
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« 

Scope of article.-~(CiDncZu({ed[.) 

B.—Cases not faHIns under the artlole.>-(0(»ic2u<i(!(2.) 

(6) An applieation for Probate. 6 C. 707 =8 O.L.B. 52 ; 17 M. 379. 

(e) An application for Letters of Administration. 7 B. 213; 19 C. 

(li) The despatch by the Collector of the certificate contemplated by s. 10 of the 
B()pbay Wards Act III of 1874 is not an application and is not govern- 
ed by this article. 17 B. 362. 

(e) A^liOistion made by a Collector under Bom. Act V of 1862 to have certain * 
rules set aside. 7 B. 546. 

•m '■s 

170 . —For tbe exe- Tbtecyeant or,% 1. The date of the decree or 
cation of a where a cetiti/ed order/^^ or 
decree or ^py 2. (where there has been an 

order of any cneorordef has appeal^**0 the date of the final 

Civil Coart reglatered, decree or order**** of the ap- 

rbt provided tdx yeatt. pellate Court,***'or 

for by Na. 3. (where there has been a 

180 or by the review of judgment) the 

Code of Civil date of the decision passed 

Proced are, on the review, or 

section 230. .4. (where the application 

next hereinafter mentioned 
has been made) the date of 
applying in accordance with. 
law*®* to the proper Coart**> 
for execution, or to take some 
step ill aid of execution**’) of 
the decree or order, or 

5. (where tbp notice next 

hereinafter mentioned has 
been issued) the date of 
issuing a notice*®* under the 
Code of Civil Procedure, 
section 248, or« • 

6. ^where the applieation is 

, to enforce any payment* 
which the decree or order 
dir|pts to be made at a 4 
“certain date) such date.” 

Eaplanationml .—Where the 
decree or order has been 
passed severally in favour 
of more persons thfl.n .Ib». 
distinguishing portions 
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f 

Act xy of 1877 (INDIAN LIMITATION AOT). [Aft. l7f 

the sabject<matter as pay¬ 
able or deliverable to each, 
the application mentioned 
in clause 4 of this number 
shall take effect in favour 
only of suqb of the said 
persons or their representa¬ 
tives as it may be made by. 
Blit, when the decree or 
order has been passed joint¬ 
ly in favour of more persons 
than one, such application, 

, if made by any one or more 
of them, or by his or their 
representatives, shall take 
effect inofavonr of them all. 

I Where the decree or order 
has been passed severally, 
against more persons than 
one, distinguisliing portions 
of the subject-matter as 
• payable or deliverable by 
each, the application shall 
take effect against only such 
of the said persons or their 
representatives as it may be* 
made against. But, where 
the decree or order has 
been passed jointly against 
more persons than one, the 
appUcation, if made againilt 
anyone or more of them 
or against his or their re¬ 
presentatives, shall take 
effect against them all,. ,, 

Erplanafion JI .—“ Proper 

Court" means the Court 
whose duty it is (whether 
under section t^6^r 227 of 
the Code of Civil Proc^ure 
or otherwise) to execute the 
decree or order. 

■ 
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Act XY of 1977 (INDIAN rmiTATioK act). 

» 

(Old Acts). 

« 

■[Act IX of 1871, Aft. 167 Col. 1;—For the execution of a decree or order of 
^ any Civil Court not provided for by No. 169. 

CoJ. 2 Three years. * 

Col. 1?:—^ decree or order, or (where tjj^cre has been an 
apiieal) the date of the final decree or order of the api)ellatp 
Cowart, or (where there has been a review of judgment) the date 
of the decision passed on the review, or (where the application 
'next heremnfter mentioned has been made) the date of applying 
to the Court to enforcQ, or k^p in force, the degree or order, or 
(n here the notice next liereinofter mtde has Iwen issued) the 
date of issuing a notice under the Code of Civil Procedure, sec¬ 
tion 216, or (where the,application is to enforce payment of an 
instttlinent which the decree directs to be paid at a specified 
date) tile date so specified. « 

Art X[\' of IS59, H. Nopivcens of execution shall issve from nnp Court not 

established by Itoyal Charter to enforeeany jitdg^nent, decree or order 
of such Oovrt, tnUess some i»‘oceefUiiy shall hare been taken h enforce 
such jiidffinent, decree, dt-order, or to keep the same in force, mthin 
three i/ears next f'cccediny the apjdicatuni for sii eh exeentum.i 

(Notes) * 

aeneral. • 

i 1) Applications for sxectttiea by whablaw governed : 

(<i) .\1[ applications for execution of a decree are appliuatunts in the suit ahich 
resulted iu that decree, and are governed hy the Ltw of liiuitation in 
force at date of .suit. 9 C. 446= I'J C.L.K. 431; H C. .51 (P.C.)»11 

^ (.'.L.R. 11.3 = 8 I.A. 123. Conqntre the next case. 

(/i) The l:iw of liinitatlbn applicable to an application for execution of a decree 
is not the law in force at the date of the institution of the suit result¬ 
ing in the decree under execution but the one in ftM-ce at the date of 
the upplicatuin for execution. 7 JI. 459. 

(2) Barred applieation 

* Where the time dor execution of a decree expirod when the Court was closed 
and the potitiou for execution presented on the rc-omniing dnr was 
returned for amendment witliiii a time fixed but re^^rosented after 
such j[>eriod, the application was held tp he time barred. *i6 101. 

• 

( 8 ) Opaffalion of Act at ragardt execution : -* 

- I'his Act oiierates from the date on which it ciiine into force as regards all 
applications for execution made under It. 11 C. 55 {diase7ttinff/rtmi 
• DC. 446.) 

A 

(4) Right of^pMsoBtativet to he placed on reeord t - 

■ ^ The representatives of a deoea.-<ed judgment-creditor may seek to lie put upon 
the record at any time, the mles applicable to representatives of a 
deceltsed plnintiS or defendant in a pending suit not lieing applical^ 
to execution-proceedings. 3 B. 2‘Jl. '* 


Tr 

4 mm 
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(ieiieral.--(C4»i<inu«d.) 


(5) A^iaalililty of Si- 873 and 874,0. P. Code to oxeeation t— 

(a) 8.878) C.P.G., read with g. 647 dooa not apply to pioceediqgB in execution. 
^ 87 P.B. 1892 {dissenting from 12 A. 892). 

^ (b) S. 874 of the C.P. Code applied to applications for execution. 6 B. 681; 

7 A. 369; 10 A. 71. ® 

> (c) Bnt see 10 B. 62, which diaaented from 6 B. 681 and applicatious 

for execution are not governed by s. 874, C.P. 

The law has now changed (vide Explanation to s. 647, C.P. Code.) 

(6) * AppHoatibn by Ooveniment 


Applications for execution by Government ate governed, as to limitation, by 
the same rales os private individuals. 22 W.B. 612. 

(N.B.) —See, further, Nob.;^ 1 to 8 under the heading, “ 1. — Any tniV >*t p. 
• 1136, supra. 


(7) Bffoet of dirailaMl for default t-> • 

Dismissal of an application for execution for default docs not bar a fresh 
application. 18 M. 131. <- 

{ 6 ) Bffoet of private avrangemeBt on limitation:— 

L 

No private arrangement made by the parties to a decree, though it has been 
reo6gnised by the Court and has substantially altered the decretal 
portion, can enlarge the period of limitation allowod by law for the 
execution of the decree. 1 A.W.N. 118. 


(9) Ap piiBa tlaB by some of gevoval Joint decPBe*holdon:— 

Where there are several joint decree-holders, sonfe of them alone cannot apply 
for execution in respect of their shares alone. 16 M. 464. ’ 

( 10 ) Effeotof * atrlking off ’ exeoatlon-ppoeoedln^ 

(a) An exdoatiou-application struok off by the Court in consequence of an order 

staying execution must be considered to Iw pending because the. Court 
has no power to strike off the applioation. 3 M.L. J. 298. 

fi 

(b) The fact that an execution-application is ,«trac£ off for non-payment of 

^ battah cannot bar the entertaiument of i fresh application. 1 M.L.J. 
760. 

'(11) Exaeutlug CouvtV power to dosldo quostion of limitation 

(a) Where a Oourt, before transmitting a decree to another Court tnakes an 
order for its egiecation, the latter Court cannot enter into the question* 
> whether execution is barred by time.' 15 B. 28. i 

Ettt see zmxfe case. 

. .{bl Wheee a decree has been transferred for execution froilf Court to 
• ' another, the latter Coart has jurisdiction to decide whether the exe- 

i: outkHD of the decree has become barred. 28 C. 89 (21 W.B. 880; 13 

i B.L.B.Ap. so and 16 A. 890dwa?nfod ^om). 10*W.B. 19 {F.B.)$ 11 

C.L.B, 848. 

* ^ w 
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Mjet 17«] Act XV of 1877 (indias uiitAwaN act). 

Oeneral.- {CfinoltMled.) 


i 


(13) Bxtlafiilihmant of 

A docree>holdei, who omits to enforce hi* ^09160 within the period lixi-d by hiw 
• • for its execution, loses his remedy and his right in the i^pcTty may 

thus become extinguished; 98 P.R. 1879 {cited in Bivaz on Limifai- 
tion, p. 388), except in the case of a conditional decree {e.g. ) a deoreu 
fbr redemption. 66 P.R. 1877 (etted in Bivaz on^'Jmitation, p. 389). 

(1.8) Mortgagi^^llljfeat whan deoMe f<» money bnrMdr~- * 

Althjjipg^W mortgagee obtained a decree for money on his mortgage and allowed 
the same to be barred, this would notr prevent him from suing again 
for poRH^ion of the mortgag^ property, because the mortgage^debt is 
not extinguished though the decree for money might be barred. 8 P.R. 
1887. 

(14) Effect of non-paymant within timd on vwiamptiOB 

A mortgagor-decroe-holder, directed to pay the decree-amounir and to rcKlceni 
within a certain time fixed by the decree, cauiini, when ho has not 
paid the amount within the t^a fixed, afterwards execnte his dicrec. 
IS IT. 267. 


(16) Execution barred—Second suit for redemption 

(a) Whore, in the case of a decree for i-odcmption, the execution of the dccivu 
is barred by limitation, a second suit for redemption will lie. 7 SI. 
423 : 15 M. 866 ; 86 P.R. 1877 ; 14 P.R. mi. 

(5) Even if the original mortgagor-decree-holdor’s right to execute the dcciuo is 
barred, a purchaser of*thc equity of redemption may bring a suit for 
redemption. 8 AC. 478. 

(c) But see 35 M. 800 (F.B.), which holds that a second suit will lie barred 
when the decree in the first suit is not executed. 


(d) If, in the case of wdecrec for redemption, the dicrM* .amuniit i^ not paid within 
the time fixed in the decree and redemption scented, a Hucttnd suit for 
redemption will be unsustainable notwithsttuiding the fact that the 
redemption-decree does not contain a cliinse for forceclosurc. 7 B. 467. 


tl6) Bufdsn of Proof 

* The burden of proving tliut his applicsttioii fur (sxecuiiun is unbarred rests on 
the decree-leolder. 6 W.R. Mis. 30; 17. 


(17) Oeeree for piueMlon—Second eoit:- • 

The holder of a decree for possession^f land, who doe|j|p^ obtain pORSession by 
process of execution but allows the decree to be barred loses his right 
to possession and oamiut bring a s^nd snit for possession. 10 P.R 
1898. ♦ . * 

Scope of article. . a ; . 

(1) ApplleirtlolS for reetitotten (e. 888, C. P. Oojile): 

' (a) Applications made under 8 . 583 of idic C.P. Code far restitution, under a 

decree, ora proceeding in execution governed, as to limitation, by^i.' 
article. 30 M. 448 ; 8 A. 645. ' 

iX. 


148 
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Act XY of 11877 (INDIAN r.iuiTAi'iOK- act). [Art. 179 
Scope of article.- -(CDu^i>u<rd.) 

\.b) Bat see 10 M. r>6 (in which there is an obiter dictum that such an applica¬ 
tion is governed by Art. 1TB. The obiter dictum was referred to bat 
mt follomd in 30 M. 448). ^ ^ 

(C)(;t.’oHtparr 38 0. 113, which decided that an application for refund of the 
amount levied in execution of an ex parte decree, since set aside, is 
governed by art. 17B and should Iw made within thrgo years from the 
date of the netting aside of the cx parte decree. 

flo) Appllcatioa to extend time: 

An-granted Jiy the dwix*e to the dccre<»-h'»lder for payment of the decree 

, amount i- one to execuii'.’ the decree and N governed by this article. 

, liRW.an. 


(31 Applications under the Transfer of Property Aet&— 

i«) .\Ti apiilic.itimi under s. «U of the'Tiimsfe.r of I’roperty Act is, in effect, an 
application for excentioii and is governed by tliis article. 2.5 M. 344 
•iF.B.) 23 B. fi44; 20 A. 302 [yrerrulvtg IG A. 23), 20 A. 857 = 18 
A.AV.N. 713; 2 871=.\.W.N. ilH05), li)<i. 

ift) So, .'iImi, an application nndbr s. 87 of the Transfer ofProperty .\ct (i.c.) for 
an order absolute for foreclosure. 20 .4. 357. 

r 

ir) III the case of a decree for sale time begins to run from the date of the 
order absrjlutu for sale and not from the date of the decree. 19 .4. 520; 
.see also 13 .A. 278 and A.W.N. (1896), 100. 

(d) After an order directing the sale, of mortgaged property, no application will 
He .aV under s. 89 of the Transfer of Property .Act. So, any such 
application, if put in, must lx* regarded as one for execution governed 
by this article. 24 M. 005. 

18 ) Decree for pre-emption -Application for execution: - 

!ni In the ea.e of .i deciw for pre-emption, the flrU application for oxecntion is 
gONcriied not hy this article but In- ar^ 178, since there can be no 
decree capable of execution until the pre-emptive {u-ice is paid. 
24 A. 300= 22 A.W.N. 60 {refy. to 17 A. 89). 

P* 

{b) The arUele applies only to decrce> capable of execution. Where a decrec for 
pre-emption becomes incuiMihle of execution owing to the default of 
the decree-holder to pay into Court the amount of the pre-emptive 
price w-ithin the time mentioned in the decree, an application for 
execution will be nnsustainahle, notwithstanding the fact that tlie 
' -c decree omitted to sxiecify the consequences of non-payment within the 

time limited. 47 P.R. 1898. „ 

(4) Application for il^|gery 

An application, under s, 818 of the C.I*. Code, b\ the purchaser at a Qpurt-salc 
^ lieiug one for delivery of pos.-ossion in execution of a de<;rae falls under 

, this article. M. 504. 


(5) Application for Mfand: -- 



.It 


.. Application for refuud of money collocted in excess in execulioo|k>f a decrot'. 

since amended is one falluig under art. 178 and not undur this 
article. .A.W'.'N. 08=2 A.L.J. 169. Comijare 28 C. 113 uiidar 

No. 1 (Cl, sai<i'o. 


4 
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« 

lot XY of 1977 (INDIAN lihAation act). 

Scope of article. — {Contituud.) 

ir» Applleatiea NOT la axasattoa of daerM t— 

{tit Where a party has obtained a preliminary decree for partition and then 
makea an appUoation fpr effecting the partition by metes and bounds, 

* * the application is not governed by this article because it ii one not in 

execution of the decree but one in the suit itself towards the drawing 
|ip of the final decree. 23 0.42.5. , 

(6) Where a sum of money is paid into Court by an applicant to set aside an 
ex parte decree, in order that the same might bo paid to plaintiff 
. . ^ in the event of the former’s failure to get the ex parte decree sot aside, 
the amount liecomos payable to plaintiff, the moment the application 
is unsuccessful for any.oanse.^ An appUoetion, therefore, for drawing 
the money from Court by the decree-holder is not on& for execution 
(no execution being necessary in such a case) and will not he governed 
• bv this article. 8 P.R. 1898. 

(7) Rnla of Rai dudleaU:- 

(rt) The rule of rr* judicata appli»> to proceedings iu execution and so where a 
propea Court finally decides that an application is barred by time, 
subsequent applications will be barred hy res judicata. 8 I.A. 128* 
8 C .51 (P.0.) = 11 C.L.R. 113; C B. 54 ; 11 B. 5.87; 9 C. 6.5. See, 
also, 20 C. 551, 23 C. ^74. 

(5) Whore a competent Court passes an order for execution after notice to the 
judgment-debtor and there is no. appeal against such an order, it is not 
open to the latter, in coimootion with a later application for execution, 
to contenithat it is barred on the ground that the previous application 
had been barred at its date. 24 M. 6(59 [follmeiwj 8 T.A. 123=8 C. 51 
(P-C.)] 

(c) Where, in oxeoution-proceedingK, a Court makes an order betwecu the parties 
construing the decree in a particular milliner, a contrary construction 
ought not t5 bo placed on the decree by the same or any other Court. 

7 A. 102 (P.«.)= 111. A. 181 ; 7 A. 378, 

(di The Liw oi res judicata is not applicable to proceedings in execution. 

3 A. 141 (P.B.) * 

le) Although, at a previous stage of execution-proceedings, the judgment-debtor 
put forw-ard only certain objections on the merits and the Court passed 
I a decision on the objections so raised, this fact could not preclude him 

from r^ing an objection as to limitation at a later stage of the same 
proceedings. 148 P.R. 1883. •' • 

(f) When, in execution of a decree, the property attached is released under 
s. 266 (c) on the objection of the judgnient-d^tor, the same property 
cannot lie attached by the jftdgmont-oreditor at a later stage, the pre- 

* vious order being final andconclusive'between tbe parties. 4 P.R. 1886. 

(</) If a Judge finds an application for execution to lie within time and there is * 
no appeal agsiinst such finding, his successor cannot go behind his order. 
15 W.R. 67. • 

Rgreefifc»t*t«netlMi®d hy Court (■. 28TAi C« P. Codo) i 

The mere sanction, under s. 257A of the C. P. Cfode, by the Court of au 
agt^ment to give time for the satisfaction of a judgment-debt doesl||^t 
alter the decree within the meaning of s, 210 of the C. P. Ck^- 
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Scope of Article.— (Continued'.) 

« 

• * fa 

ApplicaiioDB, iu such ceuwb, for exeoatkm or to take eome snip in aid of 
execution are goremed by Idiifl art. and not by article 178. 36 P.R. 
1894 (foUoteing 12 A. 671 and 61 P.B. 1886). c r 

<9) Peoiee peetponlBg exaention. 

(a) Where a decree, by its very temui, directs that execution shall not take place 
before the expiry of three years from its date, execution shall not lie 
barred because application was not made therefor within three years 
from the date of the decree. 65 P.R. 1897 (F.B.) overriding 126 P.B. 

- • 1892. • i ■ 

• . . •. . . I* 

(&) The Ipeoifioatipn of ^ tenn in a dact»e for the performance of something by 
* ^e decree-holder and for execution of the decree is not a condition 
piecedept. It has merely the effect of postponing the operation of the 
decine tiU that time. 12 B. 

(c) A decree for possession subject to payment by the- plaiuLifi of the value of 
•certain improvements becomes final and capable of execution only on 
the Court's order determining such value and an application for exe¬ 
cution within three j-eacs from such order is therefore in time. 8 ^1. 
187 (4 C. 639, agprovedl. 

(N.Ji.)- -See, farther, cases noted under^cl. 6, infra. 

(10) OeevM (ranting nYeral reliefii: - 

When different kinds of relief'aie granted under a decree, separate applications 
will lie for the several reliefs, 7 N.W.P. 9$. 

(11) Pwtial •xaootloii: < 

The purchaser of a share in a decree cannot bo allowed to take out partial exe¬ 
cution but the Court may allow him to execute the decree as a whole, 
giving security for the protection of the (utcrests of the other share¬ 
holders. 23 W.B. 282. C(mi.pare 11 W.B. 488. 

I. 

(12) Reitoration io file of a dlunliiod applicaCioa t— 

B. 647 of C. P. Code being inapplicable to execntion-proccedings, none of 
the provisions in Oh. VII of that Code apply luid so an application for 
cxeontum dismissed for default cannot be restored to file as under 
s. 103. 18 B. 429. See 15 A. 84 and 4 I. A. 127. 

,(18) DeeMM traufonod for oxooatloa:— 

‘ The per^ of limitation applicable to on application for execution of a decree 
transmitted by one Court to another for execution depends upon the 
character of the Court which passed the decree and not on that of the 
Court executing it; (e.p.f'the law applicable to the decree of a Small 
Cause Court trausmitt^ to a High Court for execution is thiK article 
and not art. 180. 17 C. 491. 

J» 

(14) Order far eeita by High Oeurt 

, (o) An oider%r costs made by the High Court on appeal is governed by this 
article and not by art. 180. 21 W.B. 391. * 

(CjK Sc, also, an order of a High Court for costs when rejecting an application for 
1 leavu to appeal tp Privy Council and not byarh 180, 6 0. 201*7 
0 . 11 . 8 . 79 . 


■1 
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Art ITlj Aet XY of 1877 (lyoi^^* EtiKlTAmoK act.) 


Scope of 

.(15) Effect of •. 280. C. P. Qode^eii Idmltetlon i — 

(а) The law of limitation for ezeoatio'n of decrees ofMoSusil GoactHis contained 

• ■* in this article. S. 280 of the C. P. Code has not the effe^ of reutoring 

H right which the law of limitation prevents from being executed, that 
section only fixing a period after which an application for execution 
* lhall not be granted though not barred by limitation. 109 P.B. 1689; 

97 P.R. 1888 ; 9 P.R. 1891. 

( б ) S.^380 of the C. P. Code does not aSeot the period of limitation prescribed 

" ‘ by art. 180 of this Aot. 7 M. 640. 

• 

{N. R.)—Closes properly falling itnderH. 330 of the Code of Civil Procedure, but not 
under any of the clauses of this article are noted under ^lis article (179) 
^ in some Text-Books on limitatiou. But I have oniittod them because 
. they do not properly faU within the scope of this article. The appro¬ 
priate place for such oases is h. 230, C. P. Code. To pat them in here 
would bo to unnecessarily confuse the reader and lArell the pages of 
this book. 

(c| Where the previous application for execution has not been put in under 
H. 930 of the C.P. Code, the general law of limitation, as under thia 
article, will govern the case. 10 B. 348. 


(16) Avnutgement after deeree:— 

This article would not apply to an application to enforce an arrangement, mmiw 
through Court after decree, towards payment of the decree-amonnt. 
7C. 61. • , 

(17) JLppUeabllity ef t. 7 to exeoutioa*p«weedingB 

(а) A minor obtaining a decree may either apply through his guardian for exe- 

oution or wait until he attains majority and proceed within the time 

allowed by%. 7. 0 C. 181; 16 B. 536. 

• • 

( б ) If, at the commeucement of the periodn in column 3 of this article, the per¬ 

son entitled to execute the decree is under a disiAility, he may make 
his application within E^oh period (after cessation of the disability) as 
is allowed by s. 7 of the Aot. 20 C. 714 (9 C. 181, approved). 

{t) If time for |x 6 oution had eommenced to run, before a minor representative 
became en|)tled to apply, he is not entitled to the inoteased period as 
under s. 7 of this Act. 6 Bom. L.R. 640. • • 

(d) S. 7 of tbo Act applies only to initial, and not to sabsequent. disability. 
If an adult decree-holder applies for execution and dies, his miner 
' representative must come in within three years from the lost appli¬ 

cation by the deceased; otherwise his appiioation will be barred. 
29 B. 68. 9 


(17a) Ai^Uoability of si. 12 and 30 to exaoutloB^ - 

(g) 8 a, 19 and 20 of the Act apply to execution-proceedings so as to jpve fresh . 
starting points from the dates of the aeknowledgipent of liability or 
^ part payments. 6 A. 901; 8 C.W.N. 470. 


( 6 ) Bat set 28 31. 40; 27 M. 603 and 6 M. 171, whioh hold Chat the abovd^- 
tions fue inappUoahle to execution-proceedings. ^ 
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JLot xy of 1877 (INDIAN LIMITATION ACT). [Aft. 178 

5cope of article.' -{Continued.) 

« 

(c) Sfl. 10 and 20 of the Act do not lay down a general rule to the effect that an 
acknowledgment or part payment by one of the jn^gmcnt'.deb^rs 
^ saves the operation of limitation against all the debtors. 2 A.L.J. 
ORTkA.W.N. (lOOS), lOU. (Current Index, Execution of decree). 

• • 

(18) AHertafimeBt of mMoo proffta 

(1) An application for—is not a proceeding in execution of the decree and is not 

governed by this article; 25 C. 203; 19 C. 132 ; 13 A. 53; 25 A. 385; 
2CA. 623-A.W.N. (lflP4), 146; 24 B. 345; or by article 178—see 
19 C. 132. 

* 

Bat see next case. 

(2) An applicatiou for determination <5f mesne profits is to be treated as an ap¬ 

plication for execution of the decree in which the mesne profits have 
*boen allowed. 28 G. 242. 

< 18a) Award of meuie ppofita 

Whore a decree awards possession with^mesne profits, without specifying the* 

time down to which mesne profits ought to be computed, it ought 

not to be construed as awarding profits for more than three years fi-oiii 

its date. 24 B. 149. 

« 

(19) Oeeree for redomptloa. 

> (a) A—notwithstanding the fact that it grants tunc to she mortgagor to pay the 
decree amount, is executable from the date of the decree and is 
governed by this article. 28 M. 211. (Current Index, Limitation Act |. 

{tt^) An application by the holder of a d^rcc for redemption for an extension 
of the time for redemption is one to execute the decree and is governed 
this article. 28 M. 211. (Qurrent Index, Limitation Act). 

(20) A Court can rev'ew its own order in execution although an appeal might have lx>en, 

but was not, preferred. 28 M. 39G. iCunvnt Index, IJmitation 
Aet|. • 

( 21 ) Movtgage-deeree: ^ 

r 

, This artble applies to the execution of a mortgage-decree. 30 C. 761. 

Note. —There are certain prooeedingR aad applications in execution, 
Which do not fall directly under any of the six clauses in the last column 
of this article. The question often arises by which article or by w^j^ai law 
(|hey are governed ; {e.g.) wjjen execution is stayed by means of an injunc¬ 
tion, or other such order restraining execution and when, after the with¬ 
drawal of the in juQction or after the removal of the restraint, an exeouidon 
petition is put in,, add if more than three years have elapsedsbetween the 
date of the first application and the renewed application, it may iSe argued 
the liftter is barred h}* this article. Whether such application is or is 
barred and which article is applicable thereto is the jrabject of discus- 
ekm in the fdilowing cases grouped under the general heading:— 
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Art. 179J Act X¥ of 1877 (ikdian umit&tiom act.) 

Scope of article.— ■tc.'wnlin.’tsd.) 

Revival or continuation of proceedings. 

(i3) Pending jipplieatioa—Bevival, 

(a) Where cxocution-procepdingK uoiumenccd by the dtcrer-lioidcrOri'- sunicL ofT 
but not dnully disposed of and the next application is, in substance 
, end in form, one to ret-ivc and carry through sych application, it will 

not be barred by time. *27 A. 334 (P.G.)=2 A.L.J. 3'J7 =1 G.L.J. 3H] = 0 
C.W.N. 601 M.L.J. 268. • 

lOj) Where, in consequence of an application for ‘.citing UKidc an cxi-nrlo 
decree, the application for execution of such dce.roc i** struck off and the 
application for setting aside ej parte decn'c lining tinaliy disinisvied, 
the di'crce-holdcr again applies for execution, such a]ip^c.ation will In: a 
continuation of the first and hc'iico iK.t barri'd. K O. :-;h.O : C. 987 
• (Note.) 

(fla) .40’ application for execution is not nece.ssarily .lancellcd by iM.ing 
. taken off the file. Its effect mustbi' detenuinud by the specisJ circum¬ 

stances of each case. .\n application for execution in legal ''Oiiliimancc 
of a previous application struck off the file will not be barred. 10 B. 204. 
(n.i) Where, on an attachment of propertv. the Court strikes off ilu- application 
for execution maintu^niiig the attachment, and on .'ipplicatiou is attor- 
wards put in to re-attai^h the s:uiu< property and scj] it, the latter is 
a continuation if the previous application because tlin attachment 
continued, an applicsition for re-attiuihment not noc<'ssari;y .ni)i'ving 
abandonment of the previous attachment. IVUl'.K. IHsa. 

(® 4 .) Where, on a«uit by a defeated claimant to establish his claim to atiachcsd 
property. thcNale of the jivcijaTty in execution is stayed by urdc' of 
Court, and on the dismissal of the objector's suit, tlic dflcree^hoidcr 
applies for sale of the property in execution, the iatu-r application 
will be one in continuation of the former proc eedings and coiiseijiieiitly 
not barred* notwithstanding the fact that more than three ycais have 
elapsed ainw the last application. 179 I’.R. iw82. 

(uj) Where, in consequence ml an application to si t aside«.n cj; jmrit' decree, 
the Court passes an order indetinilely iiustiK>t.,'iig jn oxecution, {icndiug 
. - the dispos.il of the first mentioned application, and the decree-holder 

applies for execution af^r tin: dismissal of the first mentioned applica¬ 
tion , his applicittiou, will lie one in,continuation of the one for exec.ii- 
tioii which liad la'cii stayed and will he governed by art. 178 and not 
by thft article. IGH P.R. 1H83. 

But, if the applicatToii for execution is postponed for a definite period (i^^y one 
yoai'i, the next application for execution mns£ heimt in within the 
period of limitation provided by thil article. 77 P.R. 1884. 

(6) Where a sale in execution being set aside, the decree-holder applies 
• lor execution, the latter is not a fresh application but one to revive 

the former application and will not be barred though more than thr*^ 

. years from the date of the former application. 2 A.L.7. 27C; 18 A. 
482 (F.B.) ; 4 0. 415*3 C.L.R. 40. 

Couij^e the next two cases. * 

(1^ A second application for execution, in consetinouce of a sale, had and con¬ 
firmed under the first application in fall satisfaetion of ibo decree, 
sjflce being set aside and the purchase-money refunded to the pnif^a- 
ser under the sale or for some other similar cause, heid uot a cOnli. 
noatioD of the first application. 3 A. 484; 7 M. 636. 
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net XY of ^877 (ixdiak riiniTAricMJ act). [irt. IW 

Scope of MrtUh.--iClontinued.) 

Kevival of coptlnintion of fNVCCcdtagA.—;Co?Ut»tM!d.) 

fr j) ProceedingK on the first applioation haAing been pMl^ioiied a^the jodg^ent- 
c . debtor's request, che next appUoiition praying that the Court might 
, proceed with the said first application was held not to be time barred. 
6 .%W.N. 369. . j ' 

(rf) First applicatioii for oxecutiou struck oS the file on the. application of the 
deoieo-holder to strike it off, maintaining an attachment. A second 
application, more than three years after, for farther execution, the 
attachment remainin g jjin force all the time, held to be a oontinnatiou 
of former proceedinKs and not barred. 3 O.L,,B. 361. 

{e) Where'an oxecution-application was struck ofi, in compliance with anappli- 
catjon-by the decree-holder assented to by the judgpnpmt-debtor to the 
effect that negotiations were ^oiug on between him and the judgment- 
debtor (a Bekban agriculturist) and that he would apply agmn if 
'negotiations failed and the decree-holdei applied a second time, tlie 
negotiations having failed, the second application was hdd to be a 
continuation of the first and not barred, 10 B. 106. 

(f) A further application for execution^ the prenous application having been 
struck off the file owing to an order of stay of execution issued by a 
superior Court, ought to be onusidered as a continuation of the previ- 
DUS appUcatioii, notwithstanding the fact that more than three years 
have elapsed between the first application and the latter. 31 M. 261. 

(<)) Whore during the ooutinoauce of execution-proceedings on a petition for 
exeoution, the judgment-debtor’,s objections rdating to execution having 
been alloni^ed, he preferred an appeal and the appellate Court stayed 
liroDoediuge and the appeal having been finally dismissed, the records 
were sent back and the first Court dismissed the original application 
owing to ttie default of the decree-holder to pay the costs of issuing, a 
sale proclamation, a second application Cor execution by the decree- 
Holder more than three years from the first application was held barred, 
suc^ second application not bciug a continuation of the first. 5 C. W.N. 
34T. . 

a 

(23) TempoFftiif stay of prooeedfio^ t— 

Where a decree-holder iqpplied for execution by attachip,eut, the Court refusofi 
to issue process on the ground that the pi^perty sought to be attached 
1- %oul4 not lie sold, there being claims pending in respect of it. An 

application for aj^^achmeut put in after the disposal of the claims held 
10 be a couthination of former proceedings and hence not barred. 
i M.H.C. 261. ^ 


iU) rint ^IteotioB foF Attaohraant-^ieeeBd ferAFrett:— 

A eedbaiA application for execution by arrest of the judgment-debtor, the first 
applijjation being one for attachment and the attachment having become 
infructnous or inoperative, is not a continuation of th% first applica¬ 
tion. 7 B. 398; 18 A. 9. ♦ 


^operly fMn Bttodmiait—Saeond appUeatlrai— 

"‘dui Older of Court exttnpting from attachment the life-estates of the widows 
: , of a deceased judgment-debtor's son has not the ^eot of snspending 
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3ocpe of 

» 

Revival or coatioiiafloii of proceeditaco.~(C<M«/t»»«<l.) 


i 


tlio executioa, because the decree-holder may uttuch the residue sub¬ 
ject to the lifo-eettttes. An application for execution> ther|^ze, put in 
„ more than three years from the date of the order of the Court will Iw 
^ lyrred. 129 P.R. 1N8S. 


< 20 ) Intervention ^ obJeetiOM and dalnuc - 

(o) A second apiilication for execution, the first application having laxiii sus- 
'*'pbndod in consequence of an order adverse to the decree-holder in a 
claim-case and the ooneequdlt neoessity for a suit hy him, which 
ultimately succeeded, held to be a continnatinn of the first application. 
23 C. 437 '; 1 A. 35S (F.B.) 5 B. 29; 23 W.R. 198: 28 ll. SO (F.B ) = 
^4 M.Ii.J. 40b (otvrridtMp 10 M. 22). 

But compare 17 C. 26H., which 'holds that an ap|ilicution for execution by u 
, . . decree-holder, alter suooess in a suit in consequence of the allowance 

of a claim put in by a third party, is not u continuatioii of the jirevioiis 
execution-application. 

, irt]) The time oocttpiedby a suit of the decree-holder consequent on the allowance 
of a claim of a olaimavt is not a continuatiou of proceedings and ouii- 
not be deducted in computing the ]ioriod of limitation for execution, 
when the suit of the decree-holder is ultimately dismissed. 1A4 P.R. 
1890, 


(a,j ) Where, on an attaclunoiit of property by decree-holder, a claim put in by 
a third party yas allowed and the decitco-holder had, in oousequonoe, 
to bring a rognlar 8 uit,swhich, however, was decided agaiiist him; he, 
thereafter, apifiied for attachment of some other proiwrty. Ifeld, the 
latter application was not a continuation of the previous application 
for execution and being more than three years therefrom was barred. 
The case would have been different if the suit had lx*cn successful and 
the released^roiiertv had been attached again. 30 P.R. 1982. 

• W 

On an uxecution-procoediugs, the decree-holder w..s driven to a suit under 
s, 283 of the C, P. Code but got a decree in bis favour. More than 
three years after the decyoo, the decree-holder applied again for execu¬ 
tion. Held, that the application ivns time-harred and|i^ this article. 

19 A. 71 = lf.A.W.N.188. 

e 

(27) Suspenitoaby iqjonotlbn^ ^ 

■ (a) Where execution is stayed by means of an injuuotion issued by the same or 
some other Court, superior or inferftr, and the decree-holder applies 
again for execution after Vlho withdrawal of the injnnction, the 
latter application will be coutidered-to be a continuation of the former 
and as such will not tie barred, thwf^ more than thceb years hav^ 
elapsed since the date of the next {mvious applicatioik' 17 A. 425S’” 
15 G. 371; 5 B. 29; 1 A. 356 ; 5 A. 469 >8 A.W.N 4 6 A. 23a 
3A.W.N. 181; 2C A. 156-23A.WJ?. 221. • 

) Where execution of a decree is stayed by an injunction in another suit by 
the judgment-debtor to set aside tbe decree sought to be'executed and 
an^pplication for exeoutitm is put in by the deocee-htddei afted^^ 
discharge of the injunction, in the suit by tbe judgment-debtor, The 
latter application will he barred if more than three years &ad 
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JLot XY c/t 1877 (INDIAN LiHiTATioN ACT.) [Art. 179 

Scope of article.' iCowhtded.) 

Revival or continuation, of proceeding».—(Coticluded.) 

dapHi'd fliuce the date of last application for execution, uotwilh- 
e standing the stay of execution by the injunction. GC.W.N. 7S5. 

(6) Where, before execution is taken out, an injunction is ^fnied restrain ing 
execution, the period during which the injunction is subsisting, 
cannot be counted in fovour of the decree-holder for purposes of 
limitation. 11 M. 103. 

(c) Where, on iin application to'set aside an e.r pnrte decree, execution is stayed, 
and the application ,^o set aside the cx pihrte decree is ultimately 
rejected and the order of rejection is conliraied on appeal, and there- 
■ upon, an application to execute the decree is put in more than three 
year;: from the date of the decree, the latter application will be govern¬ 
ed by this article and not barred, since the dcerec*'is not capable of 
execution until the hiuil order disprising of the petition to set aside 
^ thcexpnrfe decree. 3 U. 248=10 C.T.I.B. 143. < 

(28) Baipenilen by attachment:— 

c 

In computing the lime for the execution of a decree, the period during which 
it has remained under attachment should not bo deducted. 11 Bom. 
H.C.R. 206. ‘ 

(29) Suspension owing to obstraction 

(a) A second application for f»cccution, the fii-st application for exes-ution having 
Ijcen struck off the file in consequence of a suit by the decree-holder 
under s. 831, C.P. Code, and the suit having been dismissed, held 
not to be a continuation of the,first application. 20 B. 175 Idistiitijuish- 
iiig 5 B. 29 and 16 B. 294). 

But if the decree-holder succeeds in the suit and then applies for execution, 
the application can be treated as a co)]tiriuation of prior inocecdingH 
for execution. 24 B. 345. _ 

(30) Deopee-holdtor being vefevred to a suit 

An applicofaou for execution was disinis.sed. the decree-holder Ixiing referred to 
a suit, lie applied again for execution without bringing a suit. That 
petition was also dismissed.* He brought a suit and obtained a decree 
* and then applied again for execution. The last application held not to 
Iw a continuation of the previous proceedings^ 21 M. 257. '' 

' (31) JLpplicatio^of transforee to he plaeed on Noord 

.An application put in b^ a transferee of a decree for substitution of bis name 
on the record would be barred unless put in within three years from 
the date of the transfek (art. 178). If it is considered as a fresh 
application for execution, it would be barred unless presented within 
three years of the last application for execution put in by the decree- 
holder. 151 f .B. 1882. 

CS. 1, —t.—* The dmte of the decree or order .' 

(1) ■•anlttg of the words * • 

The words—^meau the date the decree ought to bear under s. 205, C.P. Code, 
(«.«.) tile date of the judgment, so that an ap|jliGatiou made more 
;; than three years from the date on which the jud^ent was pronounced 

would be barred. 35 C. 109; 1 C.W.N. 93; see, also, 13 C. 104. 



1191 


• Art 179] Act XY of 1877 (indian mmitation act). ^ 

CL t. The dmte of the decree or order,' -iCnucludcd.) 

(2 1 *Deereaorordar,'maanintfaf 

^ The v^rds ‘decree or order’ jncaii a decree or order eapahlr i>f exiciiiioii. 
B.L.R. Slip. Vol. 71fi = 7 NY.H. 621. • 

(3) GempromllPkforae omittitig tima: - ^ 

If a decree passed on a coniproniific omittod to specify the affi'ccd pciioil loi 
payment, time, under this article, would run from the date of tho 
.decree. 6 A.W.N. 193. 

(4) WroB| applfeatlon sobaaqaantly amandatfi 

A wrong application for execution of a decree (for possession of u houw oblaini-d 
by five persons) put in by one of the decree-holders, in the interest of 
^11, for posaession of a nioioty of the house but subsequently atnended 
after the period of limitation was held not to be bai’nd by limitation, 
• since the application was one under cl. 1 and not cl. 4^ fi .A.\V.N, 


CL 2.—(a).—* Where there hms been enmppeel.’ 


(1) JLppaal by ona or moro of MTaral partie*: - 

(а) Where a decree is passed against two persons, one of whom alone uppisils on 

u ground not common to himself and the other, time will run against 
the decree-holder, as regards the non-appealing defendant, from the 
date of the original decree, and not from tlio date of the apjwllnte 
decree on ftie ^peal of the appealing defendont. 4 .A. 30. 

(б) The lU'ticle must be coustruad us applying, without imy exception, to de¬ 

crees from which an appeal has been preferred by any of the parties 
and should be applied to cases where the whole decree is iiuperillcd 
by the appeal. H A. 578. 

But see 23 M. 00^9 M.L.J. 284. ie) i»/m. I 
(c) W'berc there is a joint decree for possession and iwwti aguinst sovoia) 
defendants, and one of the defendants a1 ne siie-cessfully appeals 
against the decree so far a.s it relates to possession out the plaintiff in 
a second appeal gets t^o original decree restored, time for execution 
of the decree as to costs would run from the date of the decree in sewmd 
j appeal restoring the original decree. 6 C. iy4*=6 C.L.R. 573, 

(f/) Where a doareo is passed against two defendants, one of whom alone 
appeals agjunst the whole decree, the other not appealing a^ all, 
limitation for execution against the non-appealing defendant would 
run only from the appellate decree. *1C C. 698. 

(c> It is immaterial whether somceoiily or all of several judgment-debtors 
• prefer an appeal. Thera is only one decree that con be executed and 

that is the final decree of the appellate Court. Ptr Moore, J. in 23 SI.^ 
60<=9 M.L.J. 284. 


Tho conaidenition of such subtle points as whether a decree was or was not 
imperilled by an appeal was foreign to the intension of the legislature. 
* Per O’Pnrrell, J, in 23 M. 60-9 M.L.J. 284 (12 M. 479 u-a» disaented 
from in this case). 


(/) Wherein a suit against several defendants, there is a decree against'4^ 
shares. of some of the defendants, the shares of the rest bvng 
and the appeal by the plaintiff, which is only as against 



119.2 Aot ]|Y ol 1877 (ikdian ZiiiiiTATUAi- act). flrt. m 

CL 2,—Wbmn item b^ea an i^p 0 aL*—‘,Continufd.) 

the Monerated defradanta, is diamisMid and execution is sought 
against the shares of the defendants, Vhc were ofiginally made liable, 
time will run from the original decree and not fron^ the date of the 
€ appellate decree. 13 M. 479. 

(fl) Where a decree is passed sererolly, not jointly, 
individuall.v and an appeal is preferred only 
oil a ground not common to all the defendants, time for execution as 
^ against the non-appealing defendants will nln from the date of the 

original decree and not from that of the appellate decree. 13 A. 1 
(F.B.) Bruadhurst an^ Mahmood, JJ, contra, 

(/i) Where a joint decree was passed 'against several defendants for possession 
* and damages and on appeal by all defendants but one, all the appeal¬ 
ing .defondaiits were exonerated from liability so fyr as the claim for 
damages was concerned, th«^ rest of the decree being confirmed, held 
time for execution as against the non-appealing defeadant wonld 
• begin to run only from the date of the appellate decree. 35 t. 594 
a>3 C.W.N. 556 (fcUlmriny 3 C.L.ii.,430 and diatinguiahing 13 A. 1). 

I 

(i) Where a decree is obtained against a few onl}* of tbe defondauts, the rest 
b jiiig exonerated from liability, and an appeal is preferred only ogsinst 
the exonerated defendants a&d dismissed, held, time 'for' execution 
begins to run from the date of the appellate decree. 4 A.W.N. 188. 
Appeal against a decree by one of several defendants will not prevent the 
period of iimitatiCn^or its execution running in favour of tbu others, 
unless the appeal is such as may imperil, the whole decree. 2 C.L.B. 
471. ’ *- 

(/i*) Except in the case wliere a nominally single decree awards separate reliefs 
against separate defendants, the words of the article ought to Iks 
construed in their natural sense as permitting an extension of limita¬ 
tion whore on appeal is preferred and is pot withdrawn. 33 B. 500. 

The word ‘ appeal ’ does not mean only an appeal against the whole decrecc 

gaud by which the whole decre/: is imperilled. It means any appeal 

by any party. Par Parsons, J, in 33 B. 500. 

•*- 

(1) Whereihetc is a.lqlnt .and several decree against several defendants, on 
one of whosi' appeal the decree is modified, time begins to run as 
against the noa-appeuling defendants only from the date of the appeal 
decree modifyitlg the original decrees 8 C.L.B. 430. c 

Appeal f!roti|^part at decree—Execution of unappauied portion:— 

(a) Where the plaintifi preferred an unsuccessful appeal against a part of the 
decree, which wis adverse to him, umking all the defendants respond- 
* ants and then sought to o^teoute the miappealed portion of the decree, 

hold time began to run only from the date of the appella|p decree. 
19 C. 750 (foltouHng 16 C. 508) ; 33 B. 600. 

(5) Where a plaintiff obtains a decree only for a portion of the amount oliimed 
by him and unsnocessfully appeals as regards the disallowed portion, 
timS will run for execution even as regards the portion allowed only 
from the date of the appellate decree. 18 B. 308 ; 38 
Where there has been an appeal only from part of a decree, time will 
begin to run, in .the cose of execution of the unappealed part, only 

' ' , from the date of the' appoBate decree. 36 M. 91 fl3 M. 479, diaaented 


against'iBfal defendants 
by sonfb m the defendants 
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Art ITi} Act XY of 18^7 (inoia:! LnlnCtic^'Acf). 

CL 2. W^^'itere hmt bemm tm mfipeaL^ -{Conditded.) 

« 

(d) Where tui appeal w prefetred only tmainat • ■irtirfe*6f'thc decree and execu¬ 
tion 18 Mougbt a^ainet. judgment-debtors, who were not joined as 
,• . • parties ip the appeal, time will run from the date of the original 

decree and not from the date of the appellate decree. 14 C.*S6. 

(r) Wl||^ the plaintiff obtained a deeree for pre-emption in respect of four 

. vMlages and, in consequence of an appwl and second appeal by the 

defendant,, the plaintiff’s right was, in second appeal, confined only 
tosithree villages, time was held to run, as against the decree-holder,* 
.Jq respect of the three villa^ from the date of the second appellate 
decree and not from that ofitho original decree, 17 .4. 108. 

CL 2.—{b).—‘ AppM *—* Appelipte Court. ’ ^ 

4l) Ippeal—Appellate Courtt-;- 

(a) The words ‘ appeal’ and ‘appellate Court* in the article include an appeal 
to the Privy Conncil and the Privy Council respectively. ‘2 A. 7fifi; 

• 19 W.R. 186; 7 C. 620-9 C.L.R. 402; 1 A. 137. 

ih) The wordsAppellate Court’ signify the Court or (^ourts to whicli the 
appeal, mentioned in the article, has been preferred. 9 C. 100.* 

V.« ' 

(2) * Appeal,* what it inolndtoe aad.what not' 

(n) The ‘ appeal’ mferred to in this clause is probiibly an appeal from the decree 
or order sought to be executed and not an appual in execution of that 
decree or order. If, however, thtf order in appeal is itself in the nature 
of a decree and capable of execution, time will pin from'the date of 
such order.* 52S6. 

(h| The word—contemplates arid means an appeal from the decree and docs not 
include an appeal from an order dismisbiiig an application to set aside 
un rx jMriit decree. 2 .4. 273; 16 B. 128. CJ. 21 C. 887. 

(c) Where an application by a judgment-debtor, torerivc a suit on the ground 

that he hod fiO notice of the suit, being ivjected, he appealed and ibe 
appeal was also disuiisied, an application fur execution of the original 
decree made within three years of the dlsmisi--ii of the appeal by the 
judgment-debtor was, though mure than three yearu from thedato of 
, the first application for execution, held to be in time. 8G.‘248—10 

C.L.R. 143. 

(d) ' The words *^vhere there has been un appeal’ would apply not oUly where 

there has been an appeal from tlic decree sought to be executed hut 
also where tlSere has been on appeal from a judgment passed on res'iew 
of tho original judgment. 4 .4.274 - 2 A.W.N. 26. 

<a) DetanUnatlea of liability for ooiti' • 

^fi^hen an applioation was made for refund of costs and the question of 

. liability for costs was litigated between thO parties for a lot^i time, ^ 

' ' limitation would cun not from tile daft of the original order entitling 

the applicant to a refund but from the date of the final order on 

appeal determining the question of liability for eftsts. ‘25 W.R. 809 

a . 

(4) Ezeendbn-applleatioa ponding appeal t— 

The period of three years counts, when there has been an appeal, from the fete 
of fee appellate decree, notmthstanding the faet tiiat, in the mlR- 
time, an application for execution has been put in. 8 3f. 174. , « 
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' * * \ ^ . V " ft 

Ci.2.— e)‘*Th0.dgimoith«HiiUdect0porigi^r,*‘. 

(1) Dsore* «f the hi^Mt ftfpallftte Oftnrt:— - 

The period of Jimitation under thia article is to he computed from the date of 
the filial decree of tlie hif^eet apiiellate Court. 1 A..ild8; 6 A. 14,' 

*► 

{'2) Revilien bj the Chief Court ef Puejeb i- 

(a) Where *an application for rerisioii is admitted by the^hief Court of the 

^ Punjab, not ae one for revision but as a further appeal, the order 

thereon rejecting the application should be treated as the final order 
or decree of the appellate Court. 8 P.R, 1905. 

. ib) An order by a Division lleneh of the Chief Court of the Punjab on an 
f application made to it against an appellate decree and referred to a 
Heiieli i» a final decree or order of an appellate Court for the ^purposes 
of this clause. 154 P.L.H. 1905 =8 -P. R. 1905. (..(Current Index, 
Limitation .Icti. 

18 ) Deeree of tfhleh Court executable 

in.) The final decree of the apiiellate Court is the only decree that can be put in 
execution. So, dismissal by the Court of an application to execute 
the original decree cannot affect, the subsequent execution of the 
apjiellato decree. 19 B. 958 ; *14 A.W.N. 40. 

16 ) Such an order must l)e one diHpomnj nf the appeal. 9 C, 100. 

(4) Withdrawal of appeal:-- 

Where an appeal is withdrawn, the date of the withdrawal cannot give .a fresh 
start of limitation for purposes of hxcention, because there is no 
* decree ' in appeal. 1 M.fj.J. 74G ; 1 A. 293 ; 15 B. .STO; 13 B. 106. 


(-t) Dlimhiial for default:— 

An order dismissing on appeal for default cannot give a now start of limitation. 
82. ^ ‘ 

|6| DliniMal on ground of limitation i— 

A decree of the appellate Court dismwsing an appeal on the ground of limita¬ 
tion is, nevertheless, the final decree of the appellate Court giving a 

fresh start of limitation for execution. 16 C. 250; 14 .4.W.N« 46. ^ 

, • 

(^) Rijectien of>appealfw dofleionej In Court-fee: *' 

lo) Where there is an order of the appellate Court rejecting a memorandum of 
• appeal for deficiency of Conrt-fee, time for execution of the original 

decree will run from thc^date of such order. 7 A. 887 a5 A.W.N. 260. 

(5l Cf, 0 438 =4 A.W.N. 153, w’hich decided th.at an order tejefting au * 

appeal memotftiduui for deficiency of stamp is not the final decree 
of the appellate Court giving a fresh start of limitation for euecution. 


l o m ort efftppool:- 

Ah order of an appellate Court abating an appeal because no rWl&Wintutive of 
a deceased appellant was 'brought on record is not a final decree of 
order. In such a case, limitation for execution original decree 

will run from its date, 20 A. 124= 17 A.W.N. 218. 
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fkft. ‘ . Aet.llY'.of 1877 (ikdi^* LwitiliktidK act). 

' Ct. -S,—-? The '^etalon omaaed 00 raviaw. * 

’ >\ 

(1) Effeot ef ABmAiUBt of dso^a pendlai BppiBl 1 - 

Where an or^r is passed rejecting an application for execution as Ijeing out of 
', ' s .time and.is upheld in appeal, the mere fact that, during the pendency 

of the appeal, the decree-holder applied to the Court whiolP passed the 
' decree and obtained an order amending it would not rovh'e the appli- 
. c%tion for cxecutioii or give a fresh starting point^of limitation. 8 A. 

4i» ; 20 A. 304. 

I 

('i) Effect of refusal of review 

The clause would not apply where tHe review applied for is refused. 10 if. Wi. 

(HI Order amending decree:-- * • 

(a) All order, under s. -206, C. P. Code, amending a decree is an order passed on 
fbviuw within the moaning of this article. 15 C. 258=2 C.W.N. 219. 
But sec, coiifra, 2 A.L.J? 287= A.W.N. (1905), 108. 

* .\ii order, under s. 206, 0. P. Code, amending n decree susfar ns costs arc 
concerned is one substantially made on review for pur(K>scK of this 
clause* 24 M. 25. • 


(4) Effect of amendmont after dacreo j - 

An amendment of a decree in acoordance with a compromise after the dcci-cc is 
inoperative and time under this article will therefore run from the 
date of the original and not of the ainciided decree. 24 M. 1. 


* Scope of cl. 4. 

(1) Cl. 4 of this article roquire<f a direct and indo.pciidoiit application by the 
decree-holder for execution on his own account. 7 A, HOH. 

(2i .\ii application, by the judginent-dobh^r, forpostpoiiouieiil of sale asHented to 
by the decroa-holder is not an application by the * decree-holder,' w ithin 
thf ineaning^f this article so us to give a fresh start of limitation. 28 
M. 40. . • 

(3) Where u decrr>e is partly in favour of the plaintiiT aiid^nrlly in favour of 

the defendant, im application for execution by the former of hia portion 
of tile decree cannot prev^t limitation running against the latter. 22 
B. 998. 

(4) [i an application for execution is duly made, the fact of its dismissal would 

not present its furnishing a fre^dl starting point of limitation. 11 B. 
407. * • • 

(3) The day on which an application for excxsution is made cannot be reckoned 
in computing the period of three years. 4 M.H.C, 32. 

(0) The three years’ limitation musffhe calculated from the date of the oigilt- 
• cation and not from the date of the hearing thereof or ofvfcr thereon. 

I C.W.N. 260; 1 A. 580; 22 B. 722. ^ • 

(Qp) The time, from which limitation runs, is the date of applyin|; and not the 
■ ' date on which an appHcntiou for execution is disposed of. 80 C. 761 
.^^i/ollmnng 1 A. 580 and 1 C.SV.N. 260). * 

(7ji§wYral application is as effectual to give a fresh start of limitation as a 
written one; where tlic order is such that it could not have been mode 
ex(j|pt on an applicatiou, the Court may presume that an applicnt^ 
had been made. 22 B. 722. 
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Act XY OK1877 (isrouN itiMiT&Tiosf mjv ). (Art; 189 

^ Scope of cL 4>- 

* 

<8) This acbidedocs not indtide a auU to set^ide on drdei' ou a daint petition, 
17 G. iM58. 

(9) An application for tho Hubstitutioi) of the legal repiesentatilfes of a deceased 
C judginentdcbtor is one for ezeoutiou giving a fresh start of limitation. 
3 C.L.J. 544. (CuiTeiit Index, Limitation Act.) 

• o 

CL aecordmace with law. ’ 

t ^ ■ 

(i)—ApplieatiioBB *ln aeeonlaiiee with iaw.’ 

Meonliig of tho wordit— ^ 

(n) phrsMe ‘ in iMXiurdiuioe with law ’ is adjectival-not only to the words ‘ to 
thu proiter GoQrt for execution ’ but also to. the words ‘ to take some 
step in aid of execution.’ So, i£ the' previous application had boon 
barred by limitation, it coulu not give a fresh starting point. 32 B. 8:4. 

(6) All application, therefore, to constitute a step in aid of execution niusr be in 
iiccordance with law (i.r.) it must be one praying for some relief which 
the Coprt moved is competent to grant. 1 N.-L.R. Ill ; 3 .A.L.J. 87(1= 
A.W.N. (1906}, 182. 

(c) The expression ’ applying in iMscordonce with law ’ means applying to the 
Court to do something in execution which, hy law, that Court is com¬ 
port to do. Hence an application to arrest the judgment-debtor in 
contravention of k. ^11 of the C. P. Code or one to bring mortgaged 
property to sale in contravention of s. 99 of the Transfer of Property 
Act*is not one in accordance with law. 19 A. 64. 


1. EXAMPLES OP APPLICATIONS • IN ACCOBD^VNCE WITH LAW.’ 


(a) An application for attachment of pioperty bona fide lielieved by the dcci-ce- 
holder to belong to the judgment-dchtpr but which, on ciujuiry, is 
found not to belong to the latter is nevertheless one in accordance with- 
Jaw so 08 to give a fresh shirt of limits lion. 6 P.li. 1895 {referrimj to 
]2 A. 64 ; 20 C. 888 and 13 3. 427). 

(51 An apidication for execution, against the alleged raprcseiitatives of the judg- 
nieut-debtor (subsequently {pund not to he the real representatives^ is 
nevertheless one in accordance with law so as to give u fresh start of 
limitation. 12 A.W.N. 241. ' u 

i. 

(I'l All application died merely with the object^f keeping the decree alive and 
' a ** not in expectation that any effectual steps could be taken against a 

judgment-debto^, who was then iibseut, held to be one in accordance 
^ with law and to give a fresh start of limitation. 28 T’.R. 1883. 

<d) But see 41 P.B, 1884, which^holds that an application merely to keep the 
* decree in force, not being one to execute the decree or to takiAiny step 
% in aid of execution, could not give a fresh starting point. 

(c) An application to execute, although not accompanied by the- ntwessary heir- 
shijj or succession cenitlcatb. 16 A. -26 ; 27 P.R. 1894 ; .54 1*.B. 1898; 

, 20B.70. • * 

. Sp, alao, where the 1^1 representatives apply for execution wf^fedt ohtaiii- 
' ' ' ing a certilioate of saccessiou and without having their names suhsti- 

« ^ ^ tnted on. the record. 20 G. 756. ■ a ' 

; , ^*0) An applfasatiou for execution though not .sufficiently'stomped. 6 M. 181. 
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1ft its] lot XY of 1877 (iNoiAM 

CL ¥.—(«)—*!• m/eontmmem wiHt 

1. EXAMPLES OP APPLIOATION8 * IN AOCKHIDANCB WITH LAW.’-iConM.) 

« 


{h) An infora^al application for ezeoation allowed to zemun on the file subject 
• to amendments to be mede under ordns of Court. 13 G.|ji.R. 379. 

(t) An infonnal apj^ittation for ekeoution not containing the partioulara required 
bj the O.P. Code and allowed by the Court to be on the file uotwith- 
Itanding its non-amendment within the fixed tiifle and amended after 
the expiry of the period of limitation. 10 0. 541, « 

Compare 23 G. 317 and other oases noted therewith. 

(j) An application for execution defective as to the date of the decree but since 
amended with petmission- of the Court inone in accordance with law, 
because tho amendment when made relates back to tfce date of the 
application. 13 A.W.N. 112 ; 20 A. 478»>18 A.W.N. 121. 

(A) An application for execution not containing tho particulars required by s. 

of the 0. P. Code ahd returned for ansendment bnt not amended 
is nevertheless an application in accordance with law., 16 M. 142; 6 M. 
250. 


(N.P.)—In the latter case, the application was retUmq^ for amendment, but the 
application was not proceioded with. Notwithstanding that, it was held 
to be one in acoordanra with law. 

(Aj^) An application for execution defective only as to thp date of a previous 
application (such date being immaterial) and the defect being supplied 
by amendment within three daj^s after an order for amendment. 23 A. 
162 » 21 A.W.N. 31; foUowing 25 G. 594 (F.B.). 

(2) A defective application for execution, under s. 235, C.P.C., omitting to 
state the relief prayed dor will, nevertheless, be one in accordaiu» with 
law BO as to give a fresh start of limitation, if the Court receiving the 
application had not returned it for amendment. 23 P.B. 1888. 

tm) An application for execution defective as regards all the partioulara required 
by cl, (/}of B. 235 of the C.P. Code is nevertheless one —12 A.W.N. 114. 

(Mj) An application lor execution, notwithstanding an omission to specify the 
properties to be attached, is one in accordance with law so as to give 
a fresh starting point. 14 C. 124. * 




(m,) But this deoision was ov^ruled by 17 C. 681 (F.B.) which ruled that 
such an application, not amended within the time allowed by the 
Court therefor, is not one in accordance with law so as to giye a fresh 
start of limitation. 

(m) AkU aeoution-appUcation will he one in accordance with lAv notwitluAand- 
ing mistakes and defects of a fonnal character. 31 W.B. 07 (F.O.); 
12 C. 161. * 


(o) 


A mere clerical error in an application for execution such as ti||e nrisdesorip- 
tionof former records referred to therein cannot make the applioatitm 
one not in accordance with law. 11 AeW.N. 164. 




(p) An application for execution notwit hs ta n ding that the Vakalainamah ^ the 
decree-holder’s Vakil was undated, the Vakil Ateing otherwiM duly 
• authorised. 36 M. 197. 

{i^Where a decree is transferred really or nominally by an assignment 
in writing, the applicatiem for execution of the asaigwfi or 

benamidar is-- 20 G. 888 ; 31 M. 888 ; see, also, 5 0.LJB. f68 ^ 

B.L.B. A|^. 40; U B.L.B. 485 (Note)»19 W.B. 858. ' 


IX 140 
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CL 4. -(«)—' la accordmoee with taw, *—(CoaHHwd.) 

I. EXAMPLES OP APPLICATIONS • IN ACCORDANCE WITH LAW.'—(CwwW.) 

(r) Whero an nwtignoo, by oiwration of law, of a portion.of a deoroe applieii for 
execution of the whole decree, the holder of the other part of ^he 
decree not joining him, HUch application of the assignee will keep the 
decree alive, an regards the latter. 14 M. 253 (m'srring, on review, 
13 M. 347). ‘ . 

(.t) An application for execution, though under a defective power-of-attorney, if 
no objoctiOD hud bot;n taken when the application under the defective 
power was pending. 106 1*.B. 1882. 

(t) An application for execution 6f a decree b^ an agent holding a power-of- 
• attorney under two decFeu-holders, one of whom was dead at the diite 

• of the application but not known to the agent at the time is nuvorthc- 
los.-<onn-. 1.3 C.L.R. 18. 

(?t) A decree w;v« x^assud in favour of a firm in the name of arfagent. Another 
agent of the linn put in sdme ax>piicattonB for execution. Within 
^tbree yeurs of the la'it «>f tho latter applications, the firm itself applied 
for exeontton. Held, the upxdications for execution put in by the 
.-igohts other th.sii tlic one in whoso naJiie the ^ociGe was passed were, 
however irnigpilar, applications in accordance with law such as could 
give fresh starting x^inls. 1 A. 510. 

(ii) An application, by thereat deoree-^liolders, under s. 232, C.P. Code, for 
execution dismissed on the ground that they failed tn prove that they 
wore the x>cr8ona beneficially entitled under a decree obtained in the 
name of a third per#>ii held sufficient to save the next application by 
then} within three years, when they proved that they were beneficially 
entitled under the decree. 5 253. 

(,v) All application for execution of a decree obtained against a minor repre¬ 
sented by his mother and guardian, exnciution lieing asked for against 
the mother personally is, notw'itlistnndiiig the technical defect, suli- 
stantially one against the raiaur and thus in accordance with law so 
as to give a fresh starting point. 12 B. 427. 

(r) All application for execution by the decrcc-hoUer though the decree is under 
littacbinent. 13 M.Ii.J. 205. ' 

(if) An application for oxecutioii of a mortgage decree by sale may be treated as 
an aqiplication in acoordiiiico with law for an order absefinte under s. 

89 of the Transfer of Proxiesty Act, although it did not, jii specific 
terms, ask for such an order. 2 A.L.J. 371=A.W.N. (1905), 130. 

( 2 ) An application for an attachment of a portion of, the judgment-dobtotCs 
property will keep the decree in force as regards the residue of his 
. *^property or his person. 2 B. 291. 

(aa) An apx>lication for execution, though, struck ofi for default of the decree- 
holder to x?ay process-fees. 21 W.B. 159« 

(55) ^n applioatiou for a seal-warsant to the Small Cause Court at Calcutta 

foade ‘ in acoordanoo with law ' oudja a step in aid of elocution. ^ 
29 0. 580, 

(Oft) Au applicAtinn for execution against one of the judgment-debtors, who 
might have been dead at the time (the death not being kuow^^^Nhe 
. app^cant). Such an application is sufficient to jpve a fFe8lj||^^ft«f 
‘ limitation as against all the judgmoiit-dobtors,. *2 
(Current Index, Limitation Act). 

.;T-j)'Anapplication for execution against some of several representatives of a 
deceased judgment-debtor will keep tbc decree Aive as against all. 
BA. 517=1 A.W.N. Ifi. 
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CL 4.—{m)—* fm mtxorimaea wMt km» '-^Contmud.^ 
n -APPLICATIOjrS • NOT IN ACGOBDANOR WITH LAW.* 


(a) Tlw Cour^ cannot lawfnJly issne execution in raspoot of a barred decree 

• whether the jndgmenb-debtor raieea the plea or not, becanee Courts 
are bound by rules of limitation whether set up as a defence or not. 
So, an application for execution barred by limitation will bo one 
not in accordaqpe with law and cannot give a fresh start of limitation. 
M W.B. 399 ; 8 C.L.B. 335. 

(b) It is open to a joint judgment-debtor, who was not a party to the previous 

-application, to show that that application was itself barred os having 
been presented out of tinllj gnd therefore oould not save limitation 
and keep the decree alisre. 27 B. 210; 28 C. 122. 

(e) An application for execution of a decree already barred by limitation is not 
I a valid application, though process had been issued thereon, and 
cannot give a fresh stsf ting point. 5 C. 894 ax6 C.L.lt. 

(d) Bar of limitation in respect of a previous application, at its presentation, 

cannot be set up by the judgment-debtors as a bar *tu a later appli¬ 
cation for execution of the decree. 24 A, 282. 

(e) An application by a person not on record at the time, cannot bo leghrded 

as one for execution of the decree. 24 W.B. 10. 

(,0 An application for execution made, after the death of the judgment-debtor, 
without the legal representatives of the latter being brought on the 
record. 19 A. 337 {distinguisMng 12 A. 440). 

(< 7 ) An application for execution by an agent, under a general power-of-attornoy, 
^hen the^ecree-holder himself was within jurisdiction. 23 A. 499■> 
21 A.W.N. Bid ; 26 A. 19=23 A.W.N. 172, 

(/() An application for exebutio& put in by the pleader of a decree-holder after 
the latter's death. 7 A. 564. 


(i) An application, under s. 282, G. P. Code, for the substitution of the appli¬ 
cant's name on the record, either as a representative of the original 
decree-hold<|F or as his assignee, cannot give a fresh starting point of 
limitation. 9 C. 633^12 C'.L.B, 146; 16 0.355; 26 G. 388 ; 10 W. 
R. 127; 6 C.L.R. 253. 

{j) But see 5 B. 246, which holds that an application by the reprosentative of 
' a deceased docree-luddei^iio substitute his name on the record and to 
execute the decree is an application to enforce the decree. 

(k) An application for execution put in without a copy of the decree. 53om. 

L. R. 394. ^ 

An application defective, as regards the particulars requilM cl. (p)<Df g. 
235, G.P. Code and DO.t unenihtd by Jthe deoroo-bolder'though invited 
by the Gourt to do so. 10 A.W.N. 98. ^ 

An application for execution deffttive as to the partieularg required by a. 235 
* and returned for amendment within a*fixed tune bqt.;^|m amended 

aud re-presented within the time fixe^ 28 G. 217 from 16 ^ 

M. 142 and 0 M. 260). 


Cmnpare 7 A. 359 ; 6 B. 681; 17 C. 681; 12 C.L.B. 279; 100. 841. 

^ Bit applications not materially defecUvo are, notwithstanding the defects, 
* 'applications in accordance with law so as to give a fresh starting 
point. 25 0. 694 =9C.W.N. 556(P.B.). 

im) An imBcoper application to a Civil Court to order the Golloetor to amenj 
his revenne-teootd by substituting the names of the deoree-holdentin 


f 
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CL •eeot4»itc& wlUi taw.*—(Continued,) 

II.-~APPLICATI01-IS ' NOT'IN AOOORIXANCE.WKH LAW.’—(Continirtd.) 

the pliuie of the jndgmeiit-4ebtota, whereas the application ought tn 
have been to send the deozee th the Colleotor for his inffinnation, h^d 
not to be one in a»iordanae with law so' as to give a fresh starting 
point. 4 A. 84. 

(n) An appAoation for the partial exeontion of a joint-deofee by one of the 

joint deoree-bolders. 1 A. 281 ; S A. 2T. 

(o) ' An application by some only of several Joint-decree-holders for partial exe- 

cutiemof a joint-decree. ^ A. 72^1 A.W.N. 120 . 

(p) Bat, if no objection were taken to such application at the time, it will 
^ be treated as in accordance with law so as to give a fresh start of 

limitation. 7 A. 282 >-5 A.W.N. 41. 

( 3 ) Where a deeree based on a mortgage is one partly underes. 88 and partly 
under s. 90 of the Transfer' of Property Act and the decree-holder 
applies for remedy against the judgment-debtor before exhausting the 
mortgaged property, such an application cannot be one in accordance 
with law so as to give a fresh start of‘limitation. 2 A.L.J. 876» 
A.W.N.' (1906), 182. 

(rl An informal ^plication in the natuip of an ordinary petition to give effect to 
a previous application for execution by overruling' certain objections 
by the Collector may not be an application for execution * in accordanon 
with law.’ 1B. 59. 

• 

(s) An agreement profosmng to be one in substitution of the decree but not 
zepof ted to the Court passing the decree 01 sanctioned by it is not one 
that can give a fresh starting point. Ifor can an applioatiof|^ to any 
Revenue Officer, other than the Court passing the decree, to 'give effect 
to the agreement be regarded as one made in accordance with law to 
take some step in aid of execution. 190 F.B. 1862. 

(f) An irregular application for restoration of an Axeeution-case struck off the 
file, containing none of the particulars mquiied bp s. 207 of the old * 
^de held not an application &r execution within the meaning of the 
article. 9 W.R. 890. So, also, an application for execution not oon- 
tainpig any of the particulars required by s. 212 of the old Code ( -.s. 

235 of the present Q. P. Code). 21 W.R. 809; 10 W.R. 428. 

(U) An application for execution made to a wrong Court vrithnut specifying the 
mode of exeoiitios' majr not be ‘ one in aecordtuioe with law.' 7 N.W. 
P.H.C. 79. c” 

(v) An application for execution by attadbment of the moveables of the 

judgment-debtor unaccompanied by an inventory required by a.- 286, 
C.P. Code. 2 A.W.N. 70^ Ibid. 47; eompame 17 A. 520«15 A.W.N. 64. 

(w) pat an application for execution by attachment of preq^y not stated to 

be whether moveable or immoveable and not containing an inventory * 
does not prevent it from being one In accordance with law. 12 A.W.N. 
.'.**• 

1^. An apj^Ueation for exeeutioii, by attachment of immoveable pzopertyi^' not 
containmgthe particulars ^uirad by s. 287, O.P. CoM. 1|A.W^. 8 . 

An appUeation for artachment «f tlw judgment-debtor’s property forbidden 
; by a. 22 of Act XVJI of 1879 (The Drtekhan AgriouHnrists ’ Relief Act) 

1 , is pot onoia aoom&ace with low w to give atfresh ttuting point. 
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ia/t iTt] Aot XT ltT7 (indun aci^. 

Cl. 4.-r{m)—* im aecfu^tuit* tBW^*--iConcltid«d.) 

II—APPLICATIONS ‘ NOT IN ACCOBDANCB WVPB'IAW.*-{Concluded.) 

■ ^«) Aa appliciCtion for oKOoutiop.asking morely to issue a notice to the judg. 

atent<d(.btor with the ol^eet of. keeping the decree unbarred and not 
seeking the assistance of the Court towards execution thereof cannot 

save limitation. 9 C.P.L.B. IS. 

* * 

(aa) An application not asking for any step towards execution is not one in ac¬ 
cordance with' this BStiale and .can’t give a fresh starting point. 7 
.*99. 

(bb) An application for execution afte% more than three years from the date of 
the last applioatitm. U. B. B. (1905), Civil Procedure, 26. (Current 
Index, Limitation Aot). * 

(ec) An application for execution made by a guardian on behalf of one found 
to-be a mt^r at the time. 98 M. 896. (Current Index, Limitation Aot). 


Cl. 4,—it) — *Tb9 proper Court.’ 


(1) * Proper Ceurt' means the Court whose business yi is to execute the decree, 
either by transfer or otherwise. 21 W.B. 410; 6 B. SI. 


(,2) Where a decree is transferred by the Court which passed it to another 
Court for execution and t!^ latter Court has made its return, aii 
application subsequently made to the latter Court without a fresh 
certificate from the Court whiqjh passed it is nevertheless one to the 
proper Court suffioient to keep the decree alive. 168 F.B. 1868. 


i^8) An application un^er e. 223, C. P. Code, for a second certificate made to 
the Court passing a decree, iwhen the decree had been sent by suoh 
Court for execution to another Court and application was pending in 
the latter Court) is not one to a proper Court within the meaning of 
2 A.W.N. 171. 


this article. 

« 


(4) An application n^de to the Court, to which the decree had been transmit¬ 
ted for execution, foi^ re-transfer of the same, is «in application to 
the ‘ proper Court * and*would pve fresh starting point. 2 G.W.N. 
oclxxl. 


Cl. 4.—(c)—‘ Stofi la ml4 ot execution. ’ 


^ I—Whatare Btepaln. 

(a) An application by a decree-holder praying for the di^lowance of the 
objections ot the judgment-debtor to a sale in execution anft for 
confirmation of the sale. 5 A. 576 ;*21 G. 28. 
l5) An oral application for a fresh groolamation of sale, the sale, originally 
^ fixed, being adjourned. 8 A. 189; 10 C. 851. 

' (c) So, also, an oral application for sale of property already attached. 15 B.« 
405. 17 0.68. 


(d) So, also, an application by the judgment-orediti^ for sde of property 
9 attached subject to the piortgi^ of a claimant.' 15 ,C. 868. >, • 

(e^ An ^plication foe attaohmedMf property, suoh appUoation not Wing in 
itself one for execution. 106 P.B. 1882. « ^ 

(/) A deorAdmlder’eap^cation to be pnt in possesnon ^ property puroha^ 
by him in e4»eutioii. 19 A. 477; 27 Gr709«>4 0. W. N. 681. '* ^ 
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Cl. 4 . -(c).—'Sivp In mU of oxocatloa.*—\Contin,tud.) 

I—What are atcps In . {Cantiuued.) 


f 


(j/) An application ander 8.87 of the ^Transfer of Property Act. ISA.W.H. 
«e (12 A. 61 and 13 A. 87S). * 


(A) ‘ An attempt to settle acoountH in Court relating to a decree. 6 W.K. . 


rt'* 


(i) An application, in oxeoutton-proceedingis, to have witnCsaes summoned tu 

give evidence in relation to a claim preferred by a third party. 5 A. 344. 

(j) An application by a decree-holder to Court for a certificate that a copy 

from the Avenue Registry is necessary to enable him to attach 
property. 5 M. 141. 

(k) Deposit of nilamee fees. 9 C. 644. 

(Q Deposit of process fees. 23 C. 374. . 

Bat see 82 B. 722, which decides that Inere payment of process-fees or battalt 
under circumstances from which no application, con be inferred is 
not a-. 


(m) Pajincnt into Court of postage stamps in pursuancfi of an application for 
tronsmiRsion of decree to another Court for execution. 7 M. 307. 


(n) An application by the decreo-holder,to set oil the amount rcalizod by sale 

towards the decree amount. 6 O.G. 161. 

(o) An application by a decree-holder for leave to bid at a sale. 13 A. 211; 21 n 

B. 381; 22 A. 399 ; 8.O.C. 161. 

Bot nee 23 C. 690, which holds that such an application is not a stop in aid of 

execution. '* 

«' .4 

\p) An application for transfer of a decree t<s another Court for execution. 1 
A. 625 ; 2 A. 284 : 6 C. 513-7 G.L.R. 521; 22 C. 375 ; 2 G.W.N. 415; 

20 C. 29; 6 A.W.N. 137 ; 51 P.R. 1870. 

(g) So, also, an application for re-transfer of a to the Court, which 

passed it, for execution. 6 M. 81; 2 C.Vij^.N. cclxxi. , 

(r) All a^licatioD for execution by a toansferee of a decree notwithstanding 

that the same is imsuccessful. 19 A.W.N.16. 

(s) An application by the assignee of a part of the decree for execution of that 

part is sufficient to keep the cliwree alive us regards the other part. 1 
M.L.J. 240. 


(i) An application by the assignee of a mortg.age-4pcree for sale of thtr 
mortgaged property, notwithstanding the^fitot that the assignment is 
huregistored is a-. 13 A. 89. 

(u) An application for paatial execution of a decree though not ‘ in accordanoe 

with law.' 15 B. iUL2 ; 15 B. 245 ; 26 C. 888. 

(v) Ap application roquestii^ payment of money realized in execution and 

deposited in Court. 2 M. 174 ; 17 M. 165 - 3 M.L.J. 296 ; 6 a!^. 

(ur) lj,veu if the applicatK>n should be au oral one. 22 B. 340. 

Bttt see 8 C. 89-10 C.L.R. 272 ; 10 C. 649. 

(z) An appliiAtion, however, for payment to the decree-holder of money 
realized by a Receiver (appointed during pendent^ qP 8u|^) not in 
fflEacution of the decree, hold not a stop in aid of execution of the decree. 
22 M. 448. 

{y) -An applicatiMi by a daoteo-holder for an (Ader to withAow money due to 
him under a pilous order for rateable distribution. 8 C.W.N. 382. 
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CL 4.—{c).—‘ Sfytp la aU of executioa. *— (Continued.) 

« 

1—What>are ateps in. (ContinneS.) 

ia) An application by a dccrce-^older certifying payments uiad<! by tho jialg- 

ment-debtor out of Court is a-.9 A. 9 ; 12 C. 008 ; A. IWU. 

iaa) So, also, an application made by the judgment-debtor and ooiintcrbigiu’d 
^y the decree-holder reporting part-satisfaction :i|iid asking for tiino to 
pay the biihuiwT 20 G.tiOti. 

(OAj) So, also, a joint Application by the judgnieut-debtor and the dccree-hftJdi*!' 

Importing satisfaction of the decnxr in part am) asking for p(>Kt)>oneiiLont 

of a sale for four months iaa-.4 A. (10. 

(66) An application reporting adjnstnient of diserro and slating that judgnunit- 
debtor will pay thci iKtlancc dno under the decn-o in instalincnts. M A. 
320. 

(cc; Am application by the dccjrec-holder n'citing an urraiigi iiieiit iniulo be¬ 
tween tbe parties as to payment of the. deciee ainoinit in certain 
• ' instalments and asking the Court to siuninon the .jiuigment-dt'btor 

with a view to recovery of the amount still due. 20 IMt. 1894. 

Idd) An applldhtion to recover tlic costs awarded by asdccivrj is a-. lA J-t. 

245. 

{ee) Where a decree is for ccisti and for possession, an application for oxccntioii 
as regards costs will he a step in aid of exccnlion so ioi to hoc]) llio 
decree alive as regards possession. 17 A.W.N. 81. 

(//) An application by tlio reprcHcntativus of a deeciised diorec-holder to bo sub¬ 
stituted on the rocord and to lie allowed to continue uxcciiiioii-proeccd- 

iugs. 19 lB. 261.' * 

» • 

{gif) A judgmeut-uruditor’s application for suhstitntion on Ihi- record of the 
hoirs of a deceased judgment-debtor. 24 77H=-1 C.W.N. 676. 

{hh) An application by a judgmcut-crcditor to execute his decree, which has 
been attached liy another person in execution of his deerve, is a steji iu 
nid of execution notwithstanding the f:u‘t that the iipplicabioti is un¬ 
successful. *24 e. 778= 1 C.W.N. 076. 

(ti) An application fur execution of an attiurlied decree. 7 A. 882. 

{,jj) An application for adjournment of sale put in by the judgment-debtor and 
assented to by the decysi-hnldcr and the striking off of oxocution- 
proccedings in consequence held to constitute a- H G.L.U. 515. 

{kk) Au application, by the decree-holder’s pleader, consenting to an application 
by tho^udgmont-debtor to sale postpone sale hut insisting that curtain 
lands, otbeifthan those mentioned by the judgment-^ btor, shouU lie 
sold first. 7 M. 306 ; 7 M. 307. 

(U) An application to a Court not having, bift bona fide, though crroniicnnily, 
bdievod by the applicant to^mve, jurisdiction, will bo a stop in aid of 
p execution especially whon the Court acts on the application. 71. A. 

167 = 2 A. 792 (P.C.) 

(mm) Any defect or mistake in an application for execution would not render 
it the less a step in aid of execution, if the application wuio by a jier- 
son legally entitled to execute the decree. 17 IiiP. 76. 

(lyt) 9i9ietiher a particular act is or is not an application for, or step in aid of, 
fflrecution depends upon the nature of the act rather than the time at 
which it may possibly be done. 17 M. 165. '< 

(ooi ProceSdingB taken before the High Court 46 send down Privy Council 
decree for execution. 16 W.B. 301. * ' 
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Gh 4.—(c).- -* Step in aH «/ MMPlIut. ’-<Co»«nii«ii.) 

|.--Wlwt are e4e|>s la..-(CMe/iubd). ' 

(pp) An appMoation fot execution will a step in aid of exeoutiop * and give * a 
c ftesh start ot limitation notaithatanding the iaot that it is stniok off 
at the request of the applicant. 33 P.R. 1905a*67 P.L.B. 1905. 

(gg) A previogu application for execution, thopgh struck oQ, will afford fresh 
starting point for limitation under this article. 17 A. 106. 

^ (rr) An application to strike off a pending application for execution with 
liberty to make a fresh application. 16 A. 75. 

But see 98 C. 817. t 

• (•«) An application for execution disnisaod for non-payment of process-fee. 
• 16 M. 452. 

(ft) An application for execution of a decree struok-off tiio filef for some formal 
defects. '413 B. 644. 

(uu) An application for review of an order striking off an execution-case and 
7m restoring it to file. 27 C. 385. 

(tw) A ‘ batta'memorandum* which applies for the issue-of a sale prodamation 
and on which a sale proclamation is issued although an order for the 
the issue of such proclamation might have been issued previously. 
28 M, 899. (Current Index, lomtation Act). 

(une) An application by a decree-holder to continue an attachment but to stay 
a sale. 2 M. 318. 

e 

r. 

II.—What are not * ateps la aid of execution.’ 

C 

(a) An ap^oation for execution praying for a rdief outside the decree is not 
one in accordance with law nor a step in aid of execution so as to 
give a fresh start of limitation. 18 B. 337. , 1 . 

(h) An application for execution not in acoordihioe with the terms of the 
decree. 98 F.B. 1901. i. c ' 

(o) Under the present law (art. 179. <u. 4), an application cannot be made 

mevaly to keep the decree in force. 18 M.L. J. 413. 
id) A petitioif praying that a pending execution may be disposed of along with 
the petitioner’s application for execution in another suit. 35 W.B. 94. 
(e) An application to withdraw a pending application for execution wit]) 
liberty to put in' a fresh application later oii. 38 C. 817 [distenting 
. ^ ^toml6A. 75). 

(/) The mere act of confirmation, -by Court, of a sale, such act not being one 
in consequence ' of mi application by the decree-holder-purchaser. 
lOQ.L.B. 880; ISC. 44U 

(p) Fbtitions in execution, which ate struck eff for defoult, cannot botreated 

as steps in aiAof execution keeping the decree alive. 2 B.L.B.A.C. 

• ]M«>11W.B. 9W.B. 5e3;3A. 385. 

(A) Proce6din|s in execution to enforce a barred decree. 1 A. 360. . 

. (i^^Asuit Iqr a deoiee-hiAdet for a declaration that property^geleased barn. 

atta<dunent on the claim of a third party is liaUs to tie attached. 17 

■■.4 0 . 868 . 

An application by deane4u>Uer pasyiag in releaSB of-^rtion of attached 
- -properfy and str&ing'Off-an exeoutkm-ease. 30 G. 355. 






1205 


4H5 A®t (liroiiK 4 ct;) 

« 

Ct. itf^Jt»cirtXiA'—(Vmtinued^) 

ll."What are not *atcpa In aMHrf e>iecwtio«.V (Con^iiuMd.) 

[1) Steps which a deoraa-holder takes 19 opjXMiiQg an application of the 

* judgmant-debtor under i. 358. C.P.G. 4 C.W.N. clii. ^ 

(.2) A written application by the deoree'holder, in ezeoution>ptoeoeding8, to 
oommnnioate to him the date fixed for hearing. 39 P.B. 1885. 

(m) The mere a^peacanoeof a decree-holder by his pleader to oppose an applica¬ 
tion by the judgment-debtor for the setting aside of a sole is not t 
step in aid of execution, the articte contemplating only those applica- 
tUms having for their objeo| some order of the Court in furtherance of 
execution. 16 C. 747. • 

(») The aotiou taken by a' judgment-oreditor in opposing aa appeal by a 
judgment-debtor against an order in execution. 5 C. 595. 

(01 X doAes-hoIder’^ applioatioi^ to postpone a saj||| for reasons other than 
procuring the sale at a gmater advantage. 30 C. 255; SO C. 761 as8 
• O.W.N. 261. 

(p) An application by the decree-holder opposing that of the judgment-debtor 
tobelPthe {noporties in a particular order. SO C. 761^8 C.W.N. 251 
' ((Ksfp. 7 M. 306). 

(2) An application by a decree-holder to postpone a sale. 3 A, 767. ^ 

(r) An application for time to pay the decree-amount. 27 C. 385. 

I j) Att application for stay of execution. 1 A. 580. 

(0 An application by a decree-holder for leave to bid at a sale. 23 C. 690 ; 88 
^ P.R. 1884 l/oflottnnp 107 P.R. 1881). 

(«) An application nndir s. 228^ C. P. Code, for a certificate of non-satisfaction 
and for transfer of a 'decree to a Foreign Court for execution. 107 
P.R. 1881. 

(v) Appiio^ion for copy of a decree, with intent to apply for execution. 11 M. 

686. e 

(w) An application fo| return of a ogw of the decree filed along with a previous 

application. 23 B. 8U.. * 

(z) An application for lists of properties attached. 3h M. ^00. 

(y) An application by the decree-holder to the Court to which a decree is trans- 
ferrsd for execution forscetdrn of the decree, the same having been 
partia|ly executed by such Court. 22. G. 837 {dietj., 6 M. 81). 

(s) An inoorreot^rtifioate put in by a decree-holder under s. 258 of the 0. P. 

Code. 8 A.^.N. 23. ' 

(oa) An application under s. 306, C. P. Code, to bring a deor^ into canfoltnity 
with the judgment. 13 A. 124 ; 4 A^87 ; 8 A. 493 ; 20 A. 804. 

(bb) An application by a decree-imij^r-auction-paiGhaset for confirmation of 
sale. 9 C.W.N. 198. 

\ee) An applioatmn by a benamidar cannot afford a fresh starting point in favour 
of the teal daotee-holdec,. 9C. 6881^2 G.L.R. ^ G. 855; 30r 
G. 388; SG.L.R. 268. 

(dd) The application of the legal mpresentstive of a deorae-holder for execution 
^ *,or to withdraw money in Gourt, without having bet name substituted 
on the taooid. 110. >227« 

{ee) The mere payment of batta, m exeoution-prooeedings without any written 
ai^ioatidh in oonneotion with the payment. 35 B. 689 k 8 Bom. 

275 ; 21 A.W.N. 43 (re/., 9«. 644 and 23 C. 196). -< 
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- CL 4,—{€].—* S^p to *to «#'«»<ip^to0/-MC!PW**f<^ ' ■^V^' 

^ *<p ^ ^ ^ ^ 

ll.-^^lMt are not * «tei» In aM of wxpcutkM,*—{Cima^d.) 

{//) ilcro payment of proceas-feo not *i|pfltopaiiied by m application or .un&r. 
oircuiBstanoeu from wbicb no'applioation can l^'inferrA is ^ot a stop 

-- 22B. 722; 32A. 358; A.W.N. (1900), 88. 

(pp) Pa]rmont of additional or deficient {Q^ess-fbo.- 20 B. ITO. 

(hh) The mere payment of Court-foe wiUi to obtaiif leave to bid at a 

sale in execution. 9 C. 730>=13’O.L.R. 91. * 

(ii) An application by the decree-holder to. receive the poundage-fee in respect of 
a purchase by him, at auction-sale, of property belonging to the. 
judgment-debtor. 22 Q. iii ; 28 C. 1%. ' ' . ’ * . ' 

Iv) application by a decrco-holder praying that he may be allotrcd to set off,; 

as against the aiuount due to him under the decree, a certain amount: 
being the purch^so-money payable by him for purchase of’judgment- 
dobtor-’s j^perty at Court-sal^. 23 G. 19C* > ■ ■ 

{kk) A receipt given by a decree-holder for money received by him in execution. 

88 P.H. 1884. ^ 

(ff) An application to taka out of Court money deposited by the judgment- . 
debtor. •■8 C. 89=10 C.I 1 .R. 272; IOC. 549. . 

But see 2 M. 174. 

(Mttw) An application lor payment out 0 /money ^ Court. 27 P.K. 1886; lOT - 
P.R. 1881 and 87 P.R. 1884. 

• . . . * 

(n») An application by a doorco-holder, who is awarded rateable distribution, 
for withdrawal of moneys so awarded. 10 C.W.N. 28. (Current ^dex. 
Limitation Act). < 

( 00 ) An application undor s. 257A for sanctioA to give timo to a judgmoui- ’ 
debtor to pay the decree-amount, such sanction not having been given. - ' 
19 M. 67. 


-• CL 5.—(a)—' The dmte 0 / issuing a notice 'js. 248,^C*PmG.) 

(a) The dauHo would apply only w|au the notice Ipis been actyially issued ; tim^ e 

viould run only from the ^to ef issue of the notice and not from the 
dal^ of Che order for its issue'; a mere order of the Court far the issue 
of a uptioe is not at siU enough to gfivc a fresh start of limitation. 28 
B..35. , 

C/. 27B'..622,Ap., (ciaao/, «»/»n^). „ . . ' ' 

(b) The issue of a notice imder s. 248, whether on a val''d or invalid applioati^ 

for ezeoatkin, is enoilgh to give a fresh st|rClng point. 15 A. 84. 

(el So, i^ao, wiieta the Implication for execution was doleotivc. I'. 594 = 
-2C.W.N.556. f,. \ ■ “ 

(d) If; da the lastof aaeriesofapp^joations, it appears that the next previous ■ 

0 application had beeu barred by limitation, the more fact that a notiaa. 
under s. 216 of ^e Code of 1869 (=s. 248 of the piescnt 0^) had 
served on 'judgment-debtor and be allowed it unchallenged 

oaonot save the last applic;|tion Irhel the bar of limitation. 2 If. 1; ' 

' ,^ .3 C.618-1C.L.]^.408. , 

, \l«\. The issue.of a notice ondet s. 248, C.P.C., aSordaa fresh B||^4)f||EmitatioD ' 

; ' for execution. 1 A. 675; 14 A.W.N. 96. ’ - V 

... l(/V Tftne xfins from the dataof the ordwdinoting notice to issue and actual 
■erviMof thenotjMisnottMQessary. 27 B.^622; f'A.W^N, 120; 10. 
:r,'' A*WJ7,244;«<IW.N.«6. . 


g 
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. ^■'■.^- ■4' , 

<Mte ft#-|»w|piiiri*Mfli» i-i§, 44lb^-iP.Cw>^cw«dcd.> 

‘ ' (mr AA wiefiiamliiau .%**> juAgment- 

diibiipt the deorw} eiiw. 1* B.Li.a. Ap. IR-ll 

(A) Kotioeaiadet b. «4», C.P. Code, issoed by a oomi»etent Co^rt lottld Bavo 

Jimitatkm, notwithetauding some dcleot in the application, the oondi* 

• tiaha requiied I^^Jhi|‘%]auBe being hatisficd when (he fact of the issue 
of the ndtice iflestaUhthed. 22 P.B. 1905 -67 P.L.B. ISOS. 


(Old Law) 

.- \a) The a notice undt^r K. 21&offtlic old Code of IRdfi i=R. 24S of the 

pro^iit Code) and Horvico thereof gavo u frenh Ktartiiig point, B.L.B. 
, Sup. Vol. 402=6 W.B. Mi». 96; 0 W.B. 44»; 18 \VJi.l93; 12 W.B. 
- at; 24 W.a. 227;. 8 W.B. 306 ; 5 W>B. Mis. 5 ; -8 W .K. 208 ; 4 W.B. 
. Mi8..C; 6 B.L.B. Ap. 146 ; 6 W.B. Mia. 97 J»0 W.B. 330 ; 5 M.H.C. 
100; 19 W'.R. 102; 22 W.B. 484 ; 23 W.B. .19.0. 

(3) Mete iasuiug of a notieo waa enough to givo a fnssh atafti of limitation. 
' 14 B.I«B. 14.3 (F.B.)=>22 W.B. 51^ ; 14 B.Ji.B. 144 (Nolo) =32 W.B. 

• 154 ;.23 W.B. 827; .22 W.B. 546; 1 A. 675. * 


Ci- 6.~P9ymeat, * wbiet lA# decree directs to be mmde at a certain date.' 

( 1 ) Decree fevndemptlon :— 

^ (a) A decree for redemption direoting the p.ayment of the mortgage-moncy within 

* a term fixed by it should be taken to be one cxeiiutalde from the passing 
of the decree. CIS M. 211. 

,45) Where a rodemption-docroe does not, in effect, mention any date for payment 
of tho mortgage-debt, it most bo taken a>« operating from its date and 
as onfbrcible within three years from such date, unless kept alive by 
applioationSi^rom time to time, a-s prescriUtd by this article. dlS B. 
59^ ; 13 B. 5§7 ; 16 B. 480. 

(c) Where a decree for rodemptwn does not spituify the resulteof non-payment 
' of the mortgage-debt witifin the time s(iecifio<Pfor payment, the dccreo- 
holdct can execute the decree at,^y time Within the period proscribed 
by.this article. 14 A. .350 |f 12 A.W.N! 4U. Btttsce 16 A. &0 = 13 A.W.M. 
222 twbuch dissent from the alioye) and 14 A. 529= 12 A.WJ!?. 108 

. W Oeeme for Mle . 

i decree directing sale of the mortgaged property in default of payment 
of the mortgage money declared doe on or before the date fixed in tho 
docrce does not come under this olefin. If there is also a personal 
'decree, it will come under ehait. 26 M. 760=13 H.L.7.'4l2. * 

* (1^ OenSe ftop noaey^ 

{a) Whore, in the case of a decree for money, oij the application of the ja^g- 
. ment-dobtor settingoutthelerma of an arrangement oomo/to between 
.'..-^^e decrce-hqlder and himself for the payment St the decree-amount 
instalnienta, tho Court m^y passed lui ordjjr.to the e^t t|^( tbie ' 

* '''"'’petition might be with the zeoords, without altering the deotw, aiid ^ 

without directing that the decree-amount might lie psdd at eertaia 
' dalts other tium those epeeified in the originaida^, held, the# 
instalments mentioeed in the arrangement did not give feesh ttarts^ 

.AK ( .. J . . -d. ' > 
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’ points M Umitabion and that an application for execution made mor^ 
than 12 yean Irom th^ date ofthe detnee .and mote than three years 
after the last step in aid of exepdtioti tras barr6|. 89 P^B. 1894. ,*'• 

(&)<-An order of Court filing a petition presented by tlte parties to a deofee 
stating that they had agreed for payment of the decree amount by 
■ instalment would not amount toan o^er directing^ a paymept to be 
made at a certain date so as toi^o^fireah period of limitation under 
« s. 930 (b) of the C.P. Code (Act x'of 1877% (e/. art: 179—6). 4 A. 155. 

(e) The doolaration iu a decree that a oei^n sum of money is due to the deetee 
holder and a direction th^in that the same be paid in certain instal- 
. mdnts and that, in def&ult of payment of any jnstalmefit, the whole 

tf, amount should he raaliaed is not a direction fbr-'the payment of the 
monsy at a certain date. 199 P.B. 1690. , 

|VZ) Comjiare 13 P-.R. 1392 (.F.B.), which decides 'that a deolee for payments 
of the decree amount annually or monthly falls within s. 230, G.P. Code. 

(e) A d^ree diiectiug payments to be made annually without specifying any 
particular date is not one directing payment to be made at a certain 
date wi|hin the meaning of this clause. 7 M. 03 ;*7 M. 80. 

(/) But, if it can be gathered from the decree itself that the payment is direct¬ 
ed periodically or at periods a% to whioh the decree is sufficiently in¬ 
dicative, such a decree will come within the clause. 14 M. 396. 

(ff) If the decree be for an annuity or maintenance without specifying a precise 
date for payment but creating a periodically recurring right, the 
payments may be inforred as pajwble on the day year from the date 
of tlfe decree. 12 B. 65; 3 B. 193. 

(A) Where the decree is for payment of mainfonance annually on a specified 
date, an ap^cation for exeoution made more than three yearn from 
the date of the decree would not be barred for the amount payable 
for the three years next previous to the application thou^ no exeou¬ 
tion was taken out for more than threat years in the interval. 18 M. 
489. . « , 

(i) Whei§ a mainteomioe decree awards, and directs the payment of future, 
m(intenanoo«t a eartain rate, such maintenance, when due, may be 
recovered in executioirof that deoiee, 19 C. 189. 
ij) An agreement that the amount oia decree shall he payable in instalments, 
but not embodied in-the deoiee, cannot be en^roed in exect^n-pto- 
ceedings, except p<Mdtsps where the judgment-debtor has acquiesetjd 
in the agreement (wing tireated as the dsene- 199 P.B.lBftl; M P.B. 

I C'lSSO ; 200 P.B. 1889,and20 P.B. 1994 (cited in Bivaj on Limitation, 

p. 317). ^ " 

(A) In the case of a decree payable by instalments providing for execution of 
the entire decree-amount in case of any default, an applfootion for 
c exeoution wiU be within time under thia aitiide if it is ma^ within 
three years from the date on ^hiobaay instalment became due. ‘6B.L. 

. Iti Ap. 31; 2B.L.B.A,C.845r 2B.856 ;3A. 291; 18C.L.B. 348:16 
A^S?!. 

' fl) In the cam of a dee^-payiible by instalinents with a proviso to the effect 
that, in aase.of .default in the .payment of any one ^stabnent, the 
whole amount shotild bo payable »t -once, the deoiee-holmr has the 
<^tu>>i to ap^y to fseoate Ma ^tootes for any of the instahnents that 
■’Me not barred by-limitation ifod not'heimd to execution 

'< )^hinthre» 3 reiaisof the .first dsfai4t{^;i0Q P.B. ,1062'. 
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(»i) The propoatiop tbii^ when no time « ^e^/editt toUlstijia&li detsse, 
• time begins to ran from the <&'te of-the deoiee is not comet, 'if it is not 
^ iniposbiUe to asoertain the dates on which the instalments are payable. 

•' * 22 P.B. 1905 - 57 F.L.^.-1905. • 

(n) The holder of an instalment-daoree, which provides for payment of the 
<^l>ftT«aj a,m niin t jn certain inetalmonts and for toe recover}* of the 
' whole amount, ih case of any defoolt, cannot, when he has once 

chosen to enforce toe whole decree on a default being made, fall back 
on toe provisions in-the decree providing for payments in instalments. 


2 Am.!. 828 (Current Inde|, limitation Act). 

(o) Wbera a decree payable by ix^taln^nts contains no condition as to default, 
an application for execution of the decree for the wholsaamotint with¬ 
in three years of the last application will not be barred, even though 
%ne or two applications had been put in for estecution os if the whole 
amount had become ^de on default in the payment of some instal¬ 
ments, 48 P.R. 1900 19 M. 54.) ^ 

(pi In toe case of a decree fotmoney payable by instalihents with a proviso that, 
in toesevent of default, the decree should executed for the whole 
amount, toe decree would become barred in the absence of any appli¬ 
cation within three years from toe date of the first default. 2 A. 448. 
Ciimjjare 4 A. 88; 4 A? 816; 7 A. 327; 7 C. 56; 18 C. 78 ; 20 C. 74. 

(ol In toe case of an instalment-decree providing for realisation of the entire 
amount in case of default and lejkving it to the option of the dcozee- 
holdor to enforce entire executicn nr not, time would run from toe 
date of the first default, if any. 24 G. 281 >=1 CtW.N. 229 ; 6 C.W.N. 
348. • 


• (r) Where a decree directs payment of the decree amount in certain instal¬ 
ments and that, in case of default, toe whole amount should be rea- 
li$|ed, it is donhtful whether, in ease of default, the decree-holder should 
apply within three years of the first default at the risk of being 
completely (giried. Per Mahmood, J :—5 A. 201. 


(b) Where a decree directs thespayment of the .decree amoiflit in instalments 
with a condition that toe whole amount should lg> recoverable in case 
of default, waiver would be a good defence to the pica of limitation. 


11 A. 462. • 


(t) Where an instalment decree provides for entire execution on default, if the 
I -. ' decree-])older has waived any such default, limitation will begin to 

run only fngn the next default (acceptance of a part payment, tliougb 
not certified to the Court, constituting sueh waive^. 19 M. 10R; 21 
G. .542. • 


(4) Orimy ludar i. 810* O.P. Coda ■ 

%) An cs parte order under s. 210, C.P.C., giving time to toe jnigment-debtor 
to pay toe deeiee>«moun^ eperates lb extend the tim^ though toe^ 
decree itself » not altered in aoeordanoe with the order. The deeree- 
holder may apply for execution within three gears of too extended 
e period. 7 H, 162. 

(b) If aa order, on an applioationhy the judgment-debtor reporting a certain 
• adjustment betweeu^'^rtieB, does not amount to one under a. 
QjPAj., toeappUeatiou i«r execution after the panting ol the orfiej^ 
v^d not! gqveraed iqr id. 6 of tide article. 6}. P.B. 1886. • 
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1210 Act XV 0# 1OT7 (tsfWAN: Lyuitation act.) (Art. 09 

Cl. i,- Payment • wMeli tie de&mCbn^ Id be made, «c.’ (Concluded). 

(c) Where, on an oxeculion-applioHtion, the, jodgment-debtar applies for time 
for parment of tho decree-amount and, on the conaent of the decree- 
holder, the>application for exeoution ia struck tiff the file, this ainoq|itB 
» to a decree under para 3 of n. 310, C.P.C., so as to entitle tho decree- 
holder to apply for execution within three years from the time epocified 
for payment. 11 C. 148. 

et • ’ # * 

•si see 14 C. 34B, which decides that wherff the Ckiurt simply orders time to ho 

* granted in accordance with the petition of the judgment-debtor with¬ 

out specifying the instalments for payments, the order is not ©ne 
amoimting to n decree uyder s. 210, O.P. Code. 

. * 

<5) lllseellaiqfoul eases:-' 

(o) Where a Court frames a decree conditioned on the payment of a certain 
sum within a date fixed, it caunot extend such timg after the expiry 
of the period mentioned in the decree. 13 A. 400. 

(A) Whotu the joint'effect of the judgment and the decree that followed it is 
to allow u period of five years for the payment of the amount decreed, 
an application for execution within three year^ from the expiry of five 
years will bo in time. . 45 P.R.1883. 

^c) In the case of a decrou liased on a compromise to the Offect that plaiutifT 
should be entitled to possession after the expiration of 15 years, held 
that an application put in after the expiration of 15 years was govern¬ 
ed by this art, and Was barred. 136 P.R. 1893 Ifollouiinj 43 P.R. 
1878 

• . 

Explanation 

il) ExaentioB by ®no of soYoral eo-shMow:— • 

Execution taken out by one of the co-sharers holding a decree for partition is 
HufficierU to keep the decree ali^-o in favour of all. 8 C. 551 >^3 C.L.R. 
187 ; 9 C. 56». 

-.3) Decree specMFlBt separate liabHIty of JUdgmeat-debterr- 

( 4 ) Where‘'a dpereo bps been passed against two persons specifying tho portions 

for which each is liable, execution against one of them only will not 
save limitation as against tli'^ other. 1 B. L. K. 268 (F.D*); 10 B.L.R. 
359 iNote). 

(5) Where a decree has been passed against sevprtil ' persons in respect ^f 

' oseveral duties to be performed bj' each oithem separately, an applica¬ 

tion to execute such a decree shall take effect only against such of the 
persons as itmfty bo made against, 96W.R. .310; 19 W.R. SObIQ 
B.L.R. 268. 

(6) Exeeatiicn egidiMt om of Mxerel Joint Jadfinont-dobten - • © 

(a) Execution-proceedifcgs against Mune only of the joint judgment-debtors 
under a decree will keep it alive as against all of them. 8 W.B. 80 ; 

9 WfB. 240 ; 6 W.R. Mis. 18.. 

[h) After the death of v judgment-debtor leaving several feprgsentatives, 
the decroe-lidldor applied to execute Us deorae against one only of 
such representatives: iiild that snob appUeation will afford fresh limi- 

* tation as against' :dl the rspresentatiTes. 8 A.dil7»l A.WJf. 16 ; 

• ‘ 13B.48. 



Art. 1T9] . lot XY of 1S77 (wwAir LaiipTit» act). HJ/ 

Bxplftnation lr-(Conclttded.) * 

<4) Isseatldo k|aiut nvaty i— 

Applioation for ezocation agaiuHt a Buxety. for the payment of money under an 
, order 'of Court, will be^ effectual towards keeping the order alive as 
against the pnncipal debtor, only when the liability sought to be en¬ 
forced is common to both under the order. 33 R. 4T8. 

<5) Joint deorao-lolden: - • • 

(а) Joint decree-holders, some of whom are minors- -Bight to apply for oxecu* 

tion -Whether rights of minors ate saved---rtdr cases (a to e)under 
tha»heading “ 1-a person," at p. S73, swpra. 

0) Au application by one of the sovOTah holders of a joint decree will take effect 
and keep it in forte iti favrnir of all the holders. 8 W.R. 100; 11 
W.B. 421: 21 W.B. 248 ; 22 W.B. 468 ; 13 W.lt. ’ 128 ; 6 W.R. 
dUEis. 59; G WiB. Mis. 76; 1 W.R. Mis. 1 ; 11 W.B. 848; » M. 79. 

{Note) In general, the law of Mmitation applicable to execution-proceedings 
is the one in force at the date of an application for cxocutioii. The 
* present Limitation Act has been in force for neatly 80 years. It 

is extremely unlikely that the provisions of the old Liuiitatioii Acts 
will ho ciillod in aid in eases arising heroaftoil So, in collecting the 
cases under the above article and under the several clauses of the same, 

I have omitted sudh of the cases us have lieen rendered uiinocHwsary 
hv the plain provisions of the present Act and have collected and inserted 
only such of the cases, under th.' Old Law, as nn? likely, throw light, 
directly or indirectly, on the construction of the article of limitation 
regarding Execution under the present Act. T crave the indulgence 
of the crifle if, in any case, I have, in the exorCise of niy discretion, 
by any Act of Ammission or omission, gone wrong. 

• A few cases under the Old Law which, I thought, would lie useful, I have col¬ 
lected under the general heading ‘ OU Law ’ (ride infra). 

. (Old Law) 

(1) Wheref in spite ofcan arrangement, after decree, to pay the deorac-amount 
into Court, by iustalinents, the decree-holder attemj^s to execute the 
original decree, payment Into Court under the ar|angcment will not 
keep the original decree in force. 4 0. 877 = 8 C.L.B. 161; 4 B.L.B. 
101 (F.B.); 13 W.R. 44 (F-B.); 5 N.W.P. 100. 

^3) Thefoctof a doerec-holder's having had to meet an application by a third 
, . party, in relation to delivery of possession, cannot save limitation as re¬ 

gard^ an application for execution of the decree as to costs. 19 W.R. 226. 

(.8) Procuring attachfiumt of judgment-debtor's property andandvortimn^ the 
same for sale held to bo proceedings to keep the dornee in force under 
the Old Act of 1859. 13 W.R. 857. * 

<4) An application to arrost'tho judgigont-dehtor held to bo a proceeding to kecif 
the decree in force under the Old Act of 1859. 17W.R. |55. 

(5) The act of a Naisir in conducting a sale in exoc’ution and remitting (die sale- 
proceeds to the Collector held to be pnBoedings to keep the decree in ^ 
force. 15 W.B. 183. 

(б) An unsuccessful apj^ication to substitute the names aof petitioners as le- 

* niesentatives in the place of a deceased decree-holder was held not to be 
* a proceeding to keep the decree in force under the Old Act of 1859. 

6 W.B. Mis. 38. 

<7) Takingftroceeds of a fttevioas sale in execution heldnot to bo a prooeediag 
to keep the decree in foice under the Act of 1859. 8 W.B. 274. , 
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Bat Beo 6 A. 366. 

(8) Pxooeedings in execution as to mesne pr^ts held to keep decree in foioo 
as to costs. 5 W.B. Mis. 40. ^ 

(9^ Proci^ngs in execution as to possession and costs held to keep docrie in 
force as to mesne prafits. B W.B. 99; 7 N.W.P.H.C. 96. 

Bnty the applioation as to mesne profits must be made within three years from 
ihA date of the first application in execution. 8 G. 89a>10 G.lj.B. 372. 

(10) Proceedings to assess mesne profits held Jiot to be proceedings to enforce 

the dectee. 31 W.B. 213 ; 22 W.B. 838. 

(11) Where a decree-holder is referred to a regular suit and he conducts proceed- 

' ' ings in consequence, asiAsh proceedings will keep the decree in force. 

15 W.B. 207. ' , 

(12) % suit by the decree-holder to set aside an adverse order on. a cl^m peti¬ 

tion put in by a third party was held to be a proo^is^')io keep the 
decree ib force under Act Xl^ of 1859. 6 W.B. Mis. 14; 2 W.B. Mis. 
3; B.L.B. 8up. Vol. 709«7 W.B. 516; 8 W.B. 88; 8 C. 716*2 
. C.L.B. 220; 


(16) A 


(18) even if suoliKa suit were to be eventually unsuccessful. 8 W.B. 99 ; 98 ; 

6 W.BiD^fis. 48. * 

(14) But compare 17 C. 268, and cases under the heading ** Gontinuatlea of 
Ppon^Hln^i, ** Bupra. * 

(16) IntermediaU proceedings between -the real decree-holder and a person 

pretending to be entitled to execute the decree will, when the .^al 
deeiue-holder ultinflately succeeds in establishing his superior right 

• ove; the pretender, have the effect of keeping the decree in force. 4' 

B.L.B.A.C. 1 *12 W.B. 436. , 

dispute between purchaser (ff decree and a third party, cannot havi 
the effect of keeping the decree in force. 10 W.B, 240; 14 W!!^/891 
17W.B. 99. '' 4 

(17) Striking case off the file cannot have the effect of keeping the decree in 

force. 8 W.B. 320; so, also, where an raiecution-oase is struck ^ the^ 
(file for want of prosecution. :^L.B. Sup. Vol. 492 *6 W.B. Mis. 98. 

(16) No question oibonafidea of prerious applications or questions of diligence . 
afid indnstry arise under this clause as under die Old Act. 11 A.W.N. 

48; 10‘a.W.N. 77. 

(19) An application for execution, if in due form, is one to keep the decree in 

force. It is not necessary for the decree-holder to take further pro¬ 
ceedings. 2 N.W.P.H.C. 186. » ** 

(30) A decree for maintenance payable by instalfients must be executed wldifii' 

* three yean from the date when the Snt instalment falls, 4 ' 

M.H.C. 275. . . 

(SIV A bona ^ide applioation to execute an aliquot part of a> dpetee, theugfa;. 
irregular and illegal, is lufficient to keep the decree alivet 15 W.B. 

' * 449; 16 W.B. 29; 16 W.B. 2671 W.B. 70. • , 4 

(32) Where a judgmetgji^btor is fot^^ have no property available ' 

** the daonse-holder canhhmys file apj^ioations sim^y to 

, force his decree. 25 WiB. 546 ; 8 0. 2IK .. , .... 

’ Afq^fieib^iiais.lur review cannot he treated as effeeiktad tosf^ds k^epiilig . 

afive. 19,W.B. 185. _• ^ ■ 

(^1 S. 90 of Aot XIV of lg59 ( -art. 179 of the prestot Aeji) ivas not ap^Me .' 
. , «h> a deotee uiM tito liabili^ under it has becomf enfercej^khl^y 

cess of nceeuthm. 4M.H.C. 178^ ' ^ .v 


1 
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. Ast XY of 187^ (iKoiAN tiiitti^Tid^.Aoir). 
laO.—To enforce a jndgment. Twelve yean. When a present right to 


Jbcree, or order of any 
Qoiirt ^.established *by 
l^ya| Charter in the 
exercise of its ordinary 
original civil jurisdic¬ 
tion, ot an order dof 
Her Majesty in Coun¬ 
cil. 


epforoe the'judgment, 
decree, or £^er accrues 
to some pe^n capable 
of releasing the right: 

Provided that, when the 
judgment, decree, or 
order has been revived,* 
or some part of thd' 
principal money secur¬ 
ed thereby, or some in¬ 
terest on sSch money 
has been paid, or some 
acknowledgment of the 
right thereto has been 
given in writing, signed 
by fhe person liable -to 
pay such principal or 
interest, or his agent, 
to the person entitled 
thereto or his agent, the 
twelve years shall bo 
computed from the date 
of such revivor^”, pay¬ 
ment, or acknowledg¬ 
ment, or the latest of 
such - revivors, pay¬ 
ments, of acknowledg¬ 
ments its the case may ' 
be. 


(Notei) 

, Scope of article. 

(t) IppHoablUty of ■. 280, 0.P, Code 

This artiolo is intended to be independent of the Civil Pmoedure Code, h. 
* 2il0, which Beotion ouuiot,^orefoto, be applied either to u decree or 

‘ * order of a High Court on ite original aide or to on order df Hia Majcitty 

• . ■ in CouncU. 20 C. 061; 6 B. 2S8; 7 i 

Hiitefea of the Privy OoiineU 

(a) appU^liion to .exeouto an order of Hia hfajeaty In Cohncil falla under 
' ’W • this article evai when it has merely confirmed the deerec of the Court 

below. 8.C. 218; 10 C.L.B. 425 ; 22 W.B. 102. 

■ 10) Bzeoution of an order of the Privy Council must be applied for in the Coui^ 
fr&a which the appeal was preferred to His Majesty, 22 W.B. 102; ana 
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Acit Xt o( 1877 (iMDiAK LiHiTATioM aot). {Art lit 
Scope of article. -{Conclvded.) 

d 

• Buoh Court IK bound to direct its execution bjr the Court of fint' 
’instance. 18W.B. 175. ^ 

(3) Deerei^of mgh Court In Itf appellate juriidletioB: - r 

A decree by the if igh Court in its appellate jurisdiction does not fall under this 
article and is therefore governed by the three yean’ limitation under 
arff. 179. IR W.B. 31S. ■' " 


*(4) Deereee of High Courts i Insolvency Jurlsdletloh) 

(a) A judgment of the High Court, as a Court for the relief of insolveut debtors, 
is entered up in the otdinary course of duty cost upon the High Court 
by the law, not by way of Special or extraordinary action but in the 
* * exorcise of its ordinary original civil jurisdiction. The starting point 

and the jicriod assigned by this article will there^re govern such a 
judgment. 1.4 B. 520. 

(5) A jud^ent entorad up under s. 86 of the Indian Insolvent Act (Statates 11 
• and 12, Vic. Ch. XXL) could not be regarded as passed in the'High 
Court’s exorcise of its ordinary original civil jurisdiction and to an 
appiicMtion to onfoFCt! such judgment, this art. does not aiiply. 11 B. 

1.48 (Per Sar/fnt, C. J.) 

Hfld, eo'ttrn, that such a judgment ranked as a judgment of a Chartered Court ' 
iu the exercise of its ordinary original civil jurisdiction and Wiis there- 
f >re governed by this article. (Per tt'est, J.) 11 B. 13B. 

(5) Buoutlon by High Court of dMreea of other Court 

Art. 179 and not this article applies to cases of Acccution by High Court of 
Small Cause Court decrees tnmsferred^ it for execution. The limita- 
; tion applicable depends on the status of the Court, which poieed the.' 
decree and not on that of the Court executing it. 17 C. 491. 

(6i AppUcAblllty of 1 . 19 of the let< 

Tn 11 B. 606, at p. 513, the question w-^ left opgn whether«this article was or* 

. Uvas not controlled by the piovisions of s. 19 of the Act, In otiafg^y^ 

words, whether the acknuwfedginent under the section need not 
been made within the prescribed period of 12 years. 

' 1. —'Ifevfvor.' 


Any order, towards execution, made by the High Court, after issue of a nctaBo 
to the judgment-debtor, under s. 248 of the*tl. P. Code, will opeiatd. 
(, as a revivorof the decree and give a f Ash start for limitation. 6 C. 
604; 20 C. 551; 26 A. 361 = A.WJ7. ^9^1, p. 61-1 A.L.J. ^ 
24 C. 244. 


(1) vrhqm, on an appul to it, the High Coort merely confirmed the fieeree of 
. lower Coimt, the limitation of 12 yean did not apply exqept .as 

to that part of the order which Mated to-oosta. 11 W.&''906. 

(2) TheQs wi^ no provision of law limiting the period' nothin ^ihich orders of 

the Privy Council were sought to be executed. 6 W.A. 69d^;' - 
9he Court of first instance, to which an order of the Privy Oonnoih may be 
,> ' transmitted tiia High Court fqir exeention, wae 'hotknd to -execute it 

^ as if it was a» express decree otihl High Court. sS W.B. 419. 










